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Glasgow  akd  Southwestebn  B.  Co. 

V. 

Maokinnon  et  di. 
{Law  BepartSy  11  Baute  of  Lords,  886.) 

A  railway  company  agreed  with  A.  <&  B.,  coalowners,  that  they  would 
carry  their  coal,  subject  to  clause  11,  at  certain  charges  given  in  the  schedule, 
and  they  also  agreed  (clause  9)  that  in  the  event  of  their  charging  any  other 
trader  for  the  same  description  of  traffic  lower  rates  than  those  stipulated  to 
any  station,  then  in  that  event  A.  &  B.  were  to  have  a  corresponding 
reduction  in  the  rates  payable  by  them  to  such  station.  Clause  11  was  to 
the  effect  that  notwithstanding  the  rates  or  charges  before  specified,  they 
were  entitled  to  charge  A.  &  B.  rates  or  charges  similar  to  those  charged  and 
paid  by  the  Eglinton  Coal  Co. ;  and  in  the  event  of  any  consideration  being 
given  to  the  Eglinton  Co.  for  raising  them,  a  similar  consideration  shall  bs 
given  to  A.  &  B.  The  railway  company  charged  D.,  another  coalowner,  not 
a  party  to  the  agreement,  a  lower  rate  per  ton,  taking  into  account  the  greater 
distance  the  coal  was  carried.  The  agreement  with  the  Eglinton  Co.  was  not 
in  evidence.  It  was  alleged  the  rate  charged  A.  &  B.  was  not  higher  than  that 
charged  to  the  Eglinton  Co. : 

Sdd,  affirming  the  decision  of  the  Court  below,  that  there  was  nothing  in 
clause  11  to  supersede  the  effect  of  clause  9,  and  that  upon  the  true 
construction  of  the  latter  clause  A.  &  B.  were  entitled  to  a  corresponding 
reduction  with  D.,  and  repayment  of  over-charges;  *'  lower  rates''  meaning 
proportionately  lower  rates  per  ton  per  mile,  and  not  a  leas  sum  per  ton 
irrespective  of  the  distance  carried. 

Appbal  against  an  interlocutor  of  the  Second  Division  of  the 
Court  of  Session,  Scotland. 

The  appellants,  the  Glasgow  &  Southwestern  R.  Co.,  as  the  first 
party,  made  an  agreement  in  1875  with  a  large  number  of  coal- 
owners  in  Ayr,  as  the  second  party,  including  one  of  the  respond- 
ents.   The  material  clauses  ox  this  agreement  were  as  follows : 

**  Second.  The  second  party  respectively  shall,  subject  to  article 
11  hereof,  as  from  the  said  date  pay  to  the  first  party,  for  and  in 
respect  of  the  traffic  of  the  second  party  before  mentioned,  the 
charges  following,  viz. :  For  and  in  respect  of  common  and  fire- 
clay bricks  and  tiles  passing  along  the  said  railways  the  second 
party  shall  pay  to  the  first  party  the  charges  specified  in  Schedule 
A^  hereto  annexed,  and  signed  as  relative  hereto ;  and  for  and  in 
27  A.  &  £.  R  Cas.— 1 
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respect  of  coal  and  dross  passing  along  the  said  railways  the  second 
party  shall  pay  to  the  first  party  the  charges  specified  in  Schedule 
B,  hereto  annexed. 

*^  Ninth.  It  is  hereby  provided  and  agreed  that  in  the  event  of 
the  first  party  charging  to  any  other  trader,  for  a  distance  above  six 
miles,  for  the  said  description  of  traffic  to  any  station  or  place, 
lower  rates  than  those  stipulated  in  this  agreement  to  be  paid  by  the 
second  party,  then,  and  in  that  event,  the  first  party  shall  give  to 
the  second  party  a  corresponding  reduction  in  the  rates  payable  by 
them  for  tneir  traffic  of  a  similar  description  to  such  station  or 
place,  while  and  so  long  as  such  lower  rates  are  charged  against  such 
other  trader. 

^'Ten.  The  present  agreement  shall  subsist  and  endure  until 
February  1, 1890. 

^'  Eleven.  It  is  specially  agreed  that,  notwithstanding  the  rates  or 
charges  before  specified,  the  first  party  shall  be  entitled  to  charge 
and  the  second  party  shall  be  bound  to  pay  rates  or  charges  similar 
to  those  which  may  for  the  time  being  be  charged  to  and  paid  by 
the  Eglinton  Iron  Co.  in  respect  of  tlie  carriage  of  common  and 
fire-clay  bricks  and  tiles  and  coal  and  dross  for  land  sale  and  ship- 
ment, not  exceeding  the  scale  of  rates  and  charges  paid  by  the 
second  party  immediately  preceding  the  1st  day  of  January,  1874, 
and  in  the  event  of  any  consideration  being  given  to  the  Eglinton 
Co.  a  similar  consideration  shall  be  given  to  the  second  party  to 
this  agreement." 

Schedule  B,  which  referred  to  cost  and  distances,  was  as  follows : 

"  When  carried  six  miles  or  under,  the  sum  of  TJd.  per  ton ; 
when  carried  any  distance  above  six  miles  and  not  exceeding 
sixteen  miles,  the  sum  of  IJd.  per  ton  per  mile ;  when  carried  any 
distance  above  sixteen  miles  and  not  exceeding  twenty-six  miles, 
the  preceding  rate  for  the  first  sixteen  miles,  and  for  every  mile 
thereafter  the  sum  of  jd.  per  ton  per  mile.  When  carried  any 
distance  exceeding  twenty-six  miles,  the  preceding  rate  for  the  first 
twenty-six  miles  and  for  every  mile  thereafter  the  sum  of  Jd.  per 
ton  per  mile." 

William  Mackinnon,  one  of  the  respondents,  as  trustee  on  the 
sequestration  of  Allan  Gilmour,  one  oi  the  above-mentioned  coal- 
owners,  raised  this  action,  concluding,  int^  alia,  for  a  finding  that 
the  appellants  had  been  from  a  specific  date  charging  to  other 
traders,  for  a  distance  above  six  miles,  for  the  carriage  of  coals  to 
Troon  Harbour,  lower  rates  to  the  extent  of  6d.  per  ton  than  those 
stipulated  in  the  agreement ;  and  further,  to  find  and  declare  that 
the  defenders  were  bound  to  give  to  the  respondents  from  the  same 
date  a  reduction  of  6d.  per  ton  in  the  rate  payable  by  him  for  the 
conveyance  of  coals  from  Portland  Colliery  to  Troon  Harbour,  so 
long  as  such  lower  rates  are  charged  against  the  other  traders.  He 
also  concluded  for  payment  of  £198  8s.  2d.  as  overcharge.     They 
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stated,  and  it  was  not  denied,  that  while  they  were  charged  Is.  3d. 
per  ton  for  carriage  of  their  coal  from  Portland  Colliery  to  Troon, 
a  distance  of  twelve  miles,  being  the  proper  charge  at  the  i*ate  stipn- 
lated  in  Schedule  B  of  the  agreement,  viz.,  IJd.  per  mile,  the  appel- 
lants were  carrying  coals  for  the  proprietors  of  the  Lanemark  Col- 
liery, who  were  not  parties  to  the  agreement,  from  their  colliery  to 
Troon  and  Ayr,  distances  of  thirty-one  miles  and  twenty-four  miles, 
respectively,  for  Is.  7d.  and  Is,  9d.  per  ton.  The  proper  sum  exigible 
for  the  Lanemark  coal,  if  it  had  been  charged  at  tne  same  rate  per 
ton  per  mile  as  the  Portland  coal,  would  have  been  2s.  6d.  per  ton 
to  Troon  and  2s.  2d.  to  Ayr.  The  appellants  denied  that  in  any 
case  had  they  charged  for  the  same  description  of  traffic  to  any 
station  lower  rates  than  these  stipulated  in  the  agreement  to  be  paid 
by  the  second  party.  They  also  founded  on  the  terms  of  clause 
11  of  the  agreement;  and  under  reference  thereto  stated  that  the 
rates  charged  by  tlie  appellants  for  the  carriage  of  the  respondents' 
coal  do  not  exceed  the  rates  charged  and  paid  by  the  Eglinton  Iron 
Co.  for  the  carriage  of  their  coal  to  the  same  place  for  the  same 
distance,  and  do  not  exceed  the  scale  of  rates  and  charges  paid  by 
the  second  party  immediately  preceding  the  1st  of  July,  1874. 

On  the  11th  of  March,  1885,  the  SheriflE  Substitute  found  that 
the  respondents  were  entitled  to  a  reduction  ;  and  in  a  second  inter- 
locutor, dated  the  15th  of  April,  1885,  he  found  that  the  pursuer 
was  entitled  to  select  any  individual  trader,  not  being  a  party  to  the 
said  agreement,  to  whom  lower  rates  than  those  therem  specified 
are  charged  and  to  insist  on  being  placed  on  an  equal  footing  with 
him ;  and  he  also  found  that  the  amount  due  to  the  respondents 
was  £148  168.  l^d. 

The  appellants  lodged  a  reclaiming  note.  On  the  15th  July, 
1885,  the  Second  Division  of  the  Court  of  Session  adhered,  12 
Court  Sess.  Cas.  4th  Series,  1309  ;  22  Scot.  Law  Kep.  875.  The 
Lord  Justice  Clerk  said :  '^  The  defenders  contended  that  the  real 
object  of  clause  9  was  to  equalize  the  cost  to  the  traders,  so  that  he 
who  paid  for  six  miles,  or  ten  miles,  or  twelve  miles,  should  pay  as 
much,  but  no  more,  than  he  who  had  his  coal  carried  for  twenty  or 
thirty  miles.  That  would  not  be  expressed  by  the  terra  *  rates.' 
Kates  imply  payment  on  a  principle,  and  the  principle  here  adopted 
is  so  much  per  ton  per  mile.  Tiiis  is  the  standard,  and  according 
to  that  standard  obedience  to  or  infringement  of  this  agreement  is 
to  be  judged." 

Tke  Lord  Advocate  {Bdlfowry  Q.  C),  and  R.  8.  Wright  (with 
them  Sir  R.  Webster^  Q.  C^,  for  appellants. 

MouUon^  Q.  C,  and^.  D.  Mcbda/ren^  were  heard  on  the  second 
point  only.     The  Lord  Advocate^  in  reply. 

Lord  Blaokbtjbn. — ^The  question  turns  upon  the  construction  of 
an  agreement  which  is  set  out,  and  of  which  I  think  only  the  2nd, 
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9th,  and  11th  articles  are  in  any  way  important.  [His  Lordship 
comTRucnow  read  the  second  article.]  It  refers  to  the  charges  which 
-chIeoSb*""  are  in  the  schedule,  which  I  need  not  at  present  read. 
4CHBDULX.         J  jjgg^  Qjjjy  g|.j^^g  ^jjg^^.  there  are  snch  charges,  and 

that  those  charges  are  made  to  depend  upon  the  distance  for  which 
the  coals  have  been  carried  along  the  railway.  [His  Lordship  then 
read  the  9th  article.] 

It  is  admitted  that  the  railway  company  do  charge  to  Troon 
(taking  one  place  for  instance)  from  Lanemark  a  rate  which  is  con- 
siderably lower  than  the  rate  in  the  schedule,  and  that  they  do 
continue  to  charge  against  the  pursuers  the  scheduled  rate,  which 
is  higher  consequently  than  that  which  they  actually  do  charge  to 
the  Lanemark  Colliery  Company.  An  attempt  has  been  made, 
unsuccessfully,  both  before  the  Sheriff  Substitute,  and  before  the 
Court  below  (and  I  think  rightly  unsuccessfully),  to  argue  that  the 
9th  article  has  the  effect  of  saying  that  so  long  as  they  do  not 
charge  to  any  one  else  a  lower  sum  to  Troon  than  the  sum  which 
they  charge  to  the  pureuers  to  Troon,  it  does  not  matter  how  much 
further  they  may  carry  gratis,  throwing  the  extra  distance  into  the 
bargain.  I  do  not  think  that  that  can  be  the  true  construction  of 
the  agreement.  It  does  not  seem  to  be  the  meaning  of.  the  words, 
and  certainly,  accordingj  to  my  view  of  it,  it  is  not  what  the  par- 
ties would  be  likely  to  Intend.  That  being  the  unanimous  opinion 
of  the  Sheriff  Substitute,  and  of  all  the  judges  in  the  Court  of 
Session,  I  do  not  think  it  necessary  to  dwell  further  upon  that 
point. 

But  there  then  comes  a  matter  which  it  is  somewhat  difficult  to 
understand.  After  that  9th  article  there  comes  the  10th:  "The 
present  agreement  shall  subsist  and  endure  until  the  1st  day  of 
February  in  the  year  1890."  Then  comes  the  11th  article,  which 
quite  evidently  relates  to  a  new  subject  which  begins  there.  The 
2nd  article  had  provided  that  "  the  second  party  respectively  shall, 
subject  to  art.  11  hereof,  as  from  the  said  date,  pay  to  the  first 
party  "  the  rates  in  the  schedule.  Then  this  11th  article  comes  in 
and  says :  [His  Lordship  read  it.]  •  The  contention  has  been  that 
the  enect  of  that  article  is  to  say  that  so  long  as  the  Eglinton  Com- 
pany are  charged  as  much  as  or  more  than  the  pursuers,  the  pur- 
suers have  no  right  to  complain  and  no  right  to  redress,  though 
the  9th  clause  is  broken — that  they  cannot  recover  on  that  ground. 
It  is  difficult  to  understand  this  11th  stipulation  without  having 
seen  the  whole  of  the  agreement  with  the  Eglinton  Company,  and 
knowing  the  facts  about  it,  so  as  to  see  what  that  agreement  actually 
was.  The  only  thing  that  it  is  material  to  consider  at  present  is, 
RioHt  OF  PUR-  does  the  mere  fact  (which  is  all  that  is  averred,  and  I 
think  it  is  not  at  all  disputed)  that  the  Eglinton  Com- 
pany do  actually  pay  a  higher  enm,  deprive  the  pur- 
suers of  the  right  to  recover  the  £148  which,  according  to  the 
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constraction  I  have  already  put  upoTi  tlie  previous  article  of  the 
agreement,  has  been  wrongfully  extorted  (if  I  may  use  the  phrasej 
from  them  in  consequence  of  the  railway  company  having  carried 
more  cheaply  the  coals  from  the  Lanemai'k  colliery  ?  I  cannot  see 
it.  It  is  very  diflScult  indeed  to  constnie  this  agreement  without 
^having  the  whole  of  the  Eglinton  agreement  before  us,  and  seeing 
what  the  Eglinton  Company  were  doing ;  but  this  much  I  may 
say — it  is  wnat  the  Lord  Justice  Clerk  says — indeed  it  is  the  whole 
of  what  he  says  upon  this  point :  "  They  say  if  the  Eglinton  Com- 
pany are  charged  no  more  than  the  charge  now  made  against  the 
complainers,  they  are  not  within  the  9th  clause  at  all.  But  I  am 
not  prepared  to  give  effect  to  that  contention,  and  on  the  whole 
matter  I  think  the  company  is  here  in  the  wrong."  I  thoroughly 
agree  in  that — I  have  felt  rather  a  desire  myself  to  say  a  little 
more  than  merely  to  say  that  "  I  am  not  prepared  to  give  effect  to 
that  contention,"  but  upon  looking  at  it  I  nnd  that  it  all  comes 
round  to  that.    The  burden  is  very  strong  indeed  upon  the  com- 

Sany  to  show  that  art.  11  does  bear  such  a  construction  as  to  uni- 
fy art.  9  which  goes  before  it.  They  have  not  given  any  grounds 
for  that,  and  consequently  I  do  not  think  I  can  go  much  further 
than  to  repeat  again  what  the  Lord  Justice  Clerk  has  said, 
namely,  that  I  am  not  prepared  to  give  effect  to  that  con- 
tention. 

That  being  so,  I  think  that  the  interlocutor  appealed  against  is 
right,  and  that  the  appeal  now  lodged  ought  to  be  dismissed  with 
costs,  and  I  move  accordingly. 

Lord  FpizGerald. — I  entirely  concur.  I  only  desire  to  say,  as 
to  art.  11,  that  I  have  found  great  difficulty  in  understanding  the 
argument  as  to  its  effect  and  operation,  and  I  am  not  at  all  sure 
that  I  have  a  very  clpar  conception  of  it  at  present ;  but  I  certainly 
do  decline  to  offer  an  opinion  upon  an  agreement  which  is  not 
before  us,  and  which  if  it  was  to  be  relied  upon  in  the  manner  in 
which  it  has  been  relied  upon  to-day  by  the  Lord  Advocate,  ought 
to  have  been  put  forward  prominently  by  the  defenders  and  ought 
to  have  been  oefore  your  Lordships  now. 

There  is  one  point  I  may  advert  to.  As  I  understand  the  case 
as  it  stands  it  is  this.  The  condition  of  things  at  the  time  this 
agreement  of  1875  was  entered  into  was  that  the  coalmas-  statkmekt 
ters  were  then  paying  rates  under  the  agreement  of  1874. 
The  Eglinton  Company  were  then  paying  rates  in  a  lesser  degree 
under  their  own  special  agreement,  which  is  not  before  us.  The 
object  and  intention  of  the  parties  seem  to  have  been  to  equalize 
these  two  things.  The  result  was,  as  I  understand  by  the  answer 
to  an  inquiry  which  I  made  in  the  course  of  the  argument,  that  the 
schedule  of  rates  under  this  agreement  of  1875,  and  the  rates  pay- 
able by  the  Eglinton  Company  represented  the  same  thing — they 
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were  equal  in  degree,  and  there  has  been  no  change  of  circam- 
Btances  since.  The  Eglinton  rates  have  not  been  altered.  There 
is  indeed  a  statement  that  they  had  been  diminished  in  reference 
to  one  particular  colliery,  but  that  being  objected  to  they 
were  immediately  increased  again,  and  potentially  the  state  of 
facts  is  the  same  now  as  it  was  when  this  agreement  was  en-^ 
tered  into  in  1875. 

Every  agreement  is  construed,  not  according  to  circumstances 
which  may  arise,  but  according  to  the  circumstances  existing  at  the 
AOBsnfxiiT  tivae  the  agreement  was  entered  into.  We  have  not 
OOH8TEUBD.  ^jj^  Egliutou  agrcemcut  before  us,  and  I  am  at  a  loss 
to  see  what  effect  it  can  have  upon  art.  9  of  this  agreement.  Ar- 
ticle 9  speaks  of  the  "  rates  stipulated  in  this  agreement" — these 
are  the  rates,  and  if  there  had  been  any  change  of  rates  under  ar- 
ticle 11  that  change  of  rates  would  still  represent  rates  stipulated 
for  in  this  agreement,  and  would  leave,  as  to  these  rates,  article  9 
in  full  force.  The  truth  is  that  there  has  been  no  change.  I  do 
not  know  that  the  case  comes  before  us  in  the  light  in  which  we 
ought  to  express  any  opinion  upon  it  so  far  as  regards  the  Eglin- 
ton agreement.     Upon  the  statement  which  is  before  us,  thereiore, 

I  quite  agree  with  my  noble  and  learned  friend  that  as  to  this  art. 

II  the  less  we  say  the  better ;  but  I  cannot  refrain  from  making 
this  observation,  that  the  whole  language  of  art.  11  points  to  an 
increase  of  rates  and  not  to  a  diminution ;  it  points  to  an  authority 
to  charge  on  the  one  side  and  a  liabilitv  to  pay  on  the  other.  You 
will  iind  that  the  only  additional  stipulation  is  that  in  the  event  of 
tlie  railway  company  having  bribed  the  Eglinton  Company  to  sub- 
mit to  an  increase  of  rates,  it  shall  give  exactly  the  same  bribe  to 
the  coalmasters  as  it  has  given  to  the  Eglinton  Company. 

LoBD  Halsbubt. — I  cannot  help  thinking  that  the  question 
which  is  raised  upon  art.  9  of  this  agreement  is  abso- 
lutely free  from  doubt.  I  think  that  when  the  words 
"  lower  than  those  stipulated  in  this  agreement "  and 
"  a  corresponding  reduction  in  the  rates,"  spoken  of  in  the  latter 
part  of  the  clause,  are  looked  at,  it  is  luce  claHus  that  what  the 
parties  were  contemplating  was  the  proportionate  relation  of  the 
charges  to  be  made  to  the  work  to  be  done  by  the  company. 
Therefore  I  am  of  opinion  that  the  first  contention  of  the  appel- 
lants here  must  fail. 

With  reference  to  the  11th  clause  I  confess  myself  unable  quite 
to  follow  the  reasoning  of  the  Sheriff  Substitute  and  to  some  ex- 
tent of  one  of  the  learned  judges  in  the  Court  below ;  but  I  do  not 
propose  to  give  any  exposition  of  my  own  of  this  11th  clause,  be- 
cause I  believe  that  the  materials  are  not  before  us  which  would 
sufficiently  enable  us  to  form  a  precise  notion  of  what  the  clause 
contemplates.     It  is  enough  in  this  case  to  say  that  I  think  it 
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would  be  an  unreasonable  constrnction  of  the  agreement  as  it  stands 
to  suppose  that  clause  11  is  intended  to  override  and  control  the 
effect  of  clause  9.  I  can  conceive  of  a  number  of  circumstances, 
and  among  them  I  can  conceive  of  an  agreement  with  the  Eg- 
linton  Company,  such  as  would  render  the  provision  of  clause  11 
not  an  unreasonable  and  not  an  unintelligible  one,  saving  neverthe- 
less all  the  riglits  which  are  conferred  by  clause  9  upon  the  parties 
to  this  agreement. 

Under  these  circumstances  I  quite  concur  in  the  judgment  which 
has  been  moved. 

Interlocutor  appealed  against  affirmed;  and  appeal  dismissed, 
with  costs. 

Discrimination  in  Freight  Rates. — See  note  to  Schofield  v.  Lake  Shore, 
etc.,  R.   Co.,  28  Am.  &  Eng.  R.  R.  Cas.  644. 

Coal  Traffic — Terminal  Charges — Extraordinary  Services— Construction 
of  Special  Act. — M.  R.  Co.  were  authorized  by  this  act  to  charge  for  coal 
carried  in  owners'  wagons  at  a  rate  not  exceeding  Id.  per  ton  per  mile  for 
conveyance,  and  for  everything  incidental  to  conveyance;  also  reasonable 
sams  for  certain  terminal  and  extraordinary  services,  viz.  :  ^*  Loading,  cover- 
ing and  unloading  of  goods,  delivery  and  collection,  and  other  services  inci- 
dental to  the  business  or  duty  of  a  carrier,  where  such  services  or  any  of 
them  are  or  is  performed  by  the  company,  and  warehousing  and  wh&rfage  of 
goods,  or  any  other  extraordinary  services  performed  by  the  company." 

Bddj  upon  the  authority  of  ''The  Lancashire  and  Yorkshire  R.  Co.  v. 
Gidlow,"  that  haulage  and  shunting  in  marshalling  the  traffic  from  collieries 
with  services  incidental  to  conveyance,  and  that  back  haulage  of  empty  wag- 
ons was  not  a  service  for  which  a  charge  could  be  made  under  the  clause 
above  set  out,  but  that  providing,  maintaining  and  working  signalling  and 
interlocking  apparatus  at  a  junction  with  the  colliery  siding  was  an  extraor- 
dinary service  within  that  clause,  because  it  was  a  service  from  which  the 
general  public  using  the  railway  derived  no  benefit,  but  was  performed  for 
the  benefit  of  the  colliery  proprietors  alone,  and  that  8d.  per  ton  was  a 
reasonable  charge  in  respect  of  such  service. 

Held,  alsoj  that  providing  coal  shoots  for  unloading  coal  in  wagons  was  a 
service  withm  the  above-mentioned  clause,  for  which  ^.  per  ton  was  a  reason- 
able charge.  Dunkirk  Colliery  Co.  v.  Manchester,  Sheffield  &  Lincolnshire 
R.  Co.,  2  Nev.  &Mac.,  p.  402. 

Coal  Traffic— Same  Description  of  Qoods.— A  railway  :company  carried 
coal  to  G.  for  shipment  from  collieries  situate  on  different  branches  of  their 
line.  On  one  branch  the  company  charged  different  rates  per  ton  per  mile 
for  the  carriage  of  different  descriptions  of  coal — gas-coal  rate  and  a  common- 
coal  rate.     No  such  classification  was  made  in  the  other  branch. 

Cannel  coal  (the  only  coal'  made  by  the  complainants)  was  the  only  coal 
charged  at  the  gas-coal  rate,  splint  coal  being  classed  as  common  coal. 

The  gas  produced  from  splint  coal  is  inferior  in  quality  and  quantity  to 
that  produced  from  an  equal  amount  of  cannel  coal,  but  both  are  used  in 
different  proportions  for  mixing  with  common  coal  in  the  manufacture  of 
gas,  for  the  purpose  of  increasing  its  illuminating  power. 

Found,  as  a  matter  of  fact,  that  splint  coal  and  cannel  coal  had  enough  in 
common  of  gf^s-producing  quality  to  be  competive,  and  to  make  them  com- 
mercially and  suDstantially  of  the  same  description  for  the  purpose  for  which 
they  were  used,  and  that  the  cost  of  conveyance  to  the  itulway  company  of 
splint  and  cannel  coal  was  the  same;  and  therefore 
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JEEMy  that  the  carriage  of  cannel  coal  and  splint  coal  by  the  railway  com- 
pany at  unequal  rates  per  ton  per  mile  was  an  undue  prejudice  to  the  com- 
plainants. 

ffeldy  also,  that  if  by  reason  of  the  gradients  or  otherwise  the  cost  of  con- 
veyance of  the  coal  to  the  railway  company  on  the  one  branch  was  different 
from  the  cost  on  the  other,  a  proportionate  difference  might  be  made  by  the 
railway  company  in  the  mileage  rate»  Nitahill  &  Lesmahago  Coal  Co.  9,  Cale- 
donian R.  Co.,  2  Nev.  &  Mac.,  89. 
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V. 

EBvm  et  al. 

(Adoanoe  Com,  lUinais.  .  October  16,  1886.) 

An  agreement  between  a  shipper  of  goods  by  railroad  and  the  general 
freight  agent  of  a  railroad  company,  that  the  former  should  pay  the  regular 
rates  of  freight  charged  to  and  paid  by  the  public  generally  for  similar  ser- 
vices and  like  distances,  and  that  the  company  should  pay  back  to  the  ship- 
per, by  way  of  rebate,  a  portion  of  the  freight  so  charged  and  paid,  thereby 
giving  to  him  a  less  rate  for  transportation  than  is  given  to  the  public  gen- 
erally, is  void,  as  in  violation  of  the  statute  approved  May  2,  1873  (Rev. 
Stat.  1874,  p.  816),  against  unjust  discrimination  between  shippers,  and  such 
rebates  of  freight  cannot  be  recovered  by  the  shipper  from  the  company. 

Unjust  discrimination  by  common  carriers  is  not  sanctioned  by  the  com- 
mon law. 

When  a  contract  is  forbidden  by  the  common  or  statute  law,  no  court 
either  of  law  or  equity  will  lend  its  assistance  to  give  it  effect. 

Ebbob  to  tlie  Appellate  Court,  Third  District,  to  review  a 
judgment  aflSrming  a  judgment  of  the  Douglass  Circuit  Court  in 
favor  of  plaintiff  in  an  action  to  recover  for  certain  rebates  of 
freight  on  contracts  for  shipment  of  grain  over  defendant's  rail- 
road.     Reversed. 

The  facts  are  stated  in  the  opinion. 

James  A.  Eads  for  plaintiff  in  error. 

G.  C.  Clark  and  N'eUon  cfe  Hamsberger  for  defendants  in 
error. 

Sheldon,  J. — TMs  action  was  brought  by  Rice  Ervin  and  John 
Ervin  against  the  Indianapolis,  Decatur,  &  Springfield  Railway 
Company,  to  recover  for  certain  rebates  claimed  to  be  due  them 
Facts.  ou  Certain  contracts  for  the  shipment  of  grain  over 

the  defendant's  railroad  from  Tuscola,  111.,  during  the  years  1879, 
1880  and  1881.  The  general  issue  and  a  special  plea  setting  out 
these  contracts  were  filed  by  the  railway  company.    A  demurrer 
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was  sustained  to  the  special  plea.  On  the  trial  of  the  ease  in  the 
court  below,  the  defendant  offered  to  prove  under  the  general 
issue  that  at  and  before  the  time  of  making  the  contracts  sued  on, 
defendant  had  established  a  schedule  of  reasonable  rates  and  tolls 
for  the  transportation  of  grain  and  other  property  over  its  railroad 
in  accordance  with  the  schedule  of  rates  that  had  been  prepared  for 
it  by  the  Railroad  and  Warehouse  Commissioners  of  the  State  of 
Illinois ;  that  plaintiffs  resided  at  Tuscola,  111.,  and  were  engaged 
in  buying  grain  and  shipping  it  over  defendant's  railroad ;  that 
plaintiffs  and  the  general  freight  agent  of  the  defendant  entered 
mto  a  secret  agreement  that  the  grain  and  other  property  of 
plaintiffs  to  be  sliipped  over  the  railroad  should  be  billed  out  and 
charged  at  the  regular  schedule  rates,  and  that  the  same  should  be 

{)aid  by  plaintiffs,  the  same  as  was  charged  to  and  paid  by  the  pub- 
ic generally  for  similar  services  under  similar  circumstances  and 
for  like  distances,  and  that  the  company  should  pay  back  to  plain- 
tiffs, by  way  of  rebate,  a  portion  of  the  freight  so  charged  and 
paid,  from  two  to  eight  cents  per  hundred  pounds  on  all  grain 
shipped  by  them  over  the  road,  giving  to  plaintiffs  a  less  rate  for 
transportation  than  was  given  to  the  public  generally  for  like  ser- 
vices under  similar  circumstances  and  for  nke  distances.  That 
the  rates  so  given  to  plaintiffs  were  private,  and  not  open  to  the 
public  generally,  and  less  than  were  charged  to  the  public  gen- 
erally,  less  than  the  schedule  rates  and  than  any  other  shipper 
had  except  Davis  &  Finney.  That  plaintiffs  and  Davis  &  Finney 
did  the  balk  of  the  grain  business  on  the  railroad.  That  no  other 
grain  shippers  had  such  special  rates,  and  could  not  compete  with 
plaintiffs.  This  evidence  was  all  excluded  by  the  court  and  ex- 
ception taken.  The  special  plea  sets  out  substantially  the  same 
facts,  with  the  addition  that  the  president  of  the  company  had 
instructed  the  freight  agent  not  to  allow  plaintiffs  less  than  the 
regular  rates,  of  which  plaintiffs  had  notice,  and  that  they  had 
notice  of  the  regular  schedule  rates.  Judgment  went  for  the 
plaintiff  for  $6,711.73  after  the  oveiTuling  of  a  motion  for  a  new 
trial,  and  was  affirmed  by  the  Appellate  Court  for  the  Third  Dis- 
trict.    Defendant  sued  out  this  writ  of  error. 

It  is  insisted  the  contracts  as  set  out  in  the  special  plea  and 
offered  to  be  proved  at  the  trial  are  void,  as  in  violation  of  the 
statute  of  the  State  against  extortion  and  any  unjust  discrimina- 
tion by  railroad  companies  in  freight  and  passenger  rates,  and  as 
against  public  policy.     This  question,  as  respects  the  y^^^^^^ 
statutes  above  named  then  in  force,  was  presented  be-  c^SSr-i>»' 
fore  this  court  in  Toledo,  W.  &  W.  R.  Co.  v.  Elliott,  -"aSSjcItiok 
76  111.  67,  where  a  contract  for  such  a  rebate  was  held  ®''**^"^'®- 
not  to  be  in  violation  of  the  statute  to  prevent  unjust  discrimina- 
tion in  charges  by  railroad  carriers.    This  ruling  was  followed  and 
afirmed  in  Erie  &  Fac.  Des.  v.  Cecil,  112  111.  185. 
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It  ifi  contended  by  appellees'  counsel  that  those  cases  should 
control  the  present  decision.  The  statute  under  which  the  Elliott 
decision  was  made  was  difierent  from  the  present  statute,  which 
applies  here.  Tlie  contract  in  the  Elliott  Case  was  made  in  Feb- 
ruary, 1872,  and  the  statute  which  applied  there  was  the  Act 
which  went  in  force  July  1, 1871,  entitled  "  An  Act  to  Prevent 
Unjust  Discrimination  and  Extortions  in  the  Rates  to  be  Charged 
by  the  Different  Railroads  in  This  State  for  the  Transportation  of 
Freight  on  Said  Roads."  Laws,  1871-72,  p.  635.  That  Act  pro- 
vided only  against  unjust  discrimination  between  places,  and  not 
between  individual  shippers,  so  that  it  was  well  saia  in  the  Elliott 
Case :  '^  We  do  not  unaerstand  the  contract  is  at  all  in  violation  of 
the  statute  to  prevent  unjust  discrimination  in  charges  by  railroad 


carriers." 


But  a  subsequent  statute  approved  May  2, 1873,  which  went  in 
force  July  1,  1873  (Rev.  Stat.  1874,  p.  816\  and  is  the  one  apply- 
in^  to  this  case,  provides  against  unjust  discrimination  between 
individual  shippers  as  well  as  between  places.  The  second  section 
of  the  Act  provides  in  general  terms :  If  any  railroad  corporation 
in  this  State  shall  make  any  unjust  discrimination  in  its  rates  or 
charges  of  toll  for  the  transportation  of  passengers  or  freight 
upon  its  road,  it  shall  be  deemed  guilty  of  having  violated  the 
provisions  of  the  Act  and  be  subject  to  its  penalties.  Section  3^ 
after  speaking  as  to  discrimination  between  places,  provides  fur- 
ther :  "  Or  if  it  (railroad  corporation)  shall  charge,  collect,  or  re- 
ceive from  any  person  or  persons,  for  the  transportation  of  any 
freight  upon  its  railroad,  a  higher  or  greater  i*ate  of  toll  or  com- 
pensation than  it  shall,  at  the  same  time  charge,  collect  or  receive 
from  any  other  person  or  pei-sons  for  the  transpoi*tation  of  the 
like  quantity  of  freight  of  tne  same  class,  being  transported  from 
the  same  point  in  the  same  direction  over  equal  distances  of  the 
same  railroad,  or  if  it  shall  charge,  collect,  or  receive  from  any 
person  or  persons  a  higher  or  greater  amount  of  toll  or  compensa- 
tion than  it  shall  at  the  same  time  charge,  collect,  or  receive  from 
any  other  person  or  persons  for  receiving,  handling,  or  delivering 
freight  of  the  same  class  and  like  quantity  at  the  same  point  upon 
its  railroad,"  or  shall  make  the  like  discrimination  between  per- 
sons for  the  use  and  transportation  of  any  railroad  car,  '^  all  such 
discriminating  rates,  charges,  collections,  or  receipts,  whether  made 
directly  or  by  means  of  any  rebate,  drawback,  or  other  shift  or 
evasion,  shall  be  deemed  and  taken  against  such  railroad  corpora- 
tion as  prima  facie  evidence  of  the  unjust  discriminations  pro- 
hibited v^-^  the  provisions  of  this  Act,"  and  "  this  section  shall  not 
be  construed  so  as  to  exclude  other  evidence  tending  to  show  any 
unjust  discrimination  in  freight  and  passenger  rates."  The  fourth 
section  provides  that  an  j  such  railroad  corporation  guilty  of  making 
any  unjust  discrimination  as  to  passenger  or  freight  rates,  or  the 
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rates  for  the  ase  and  transportation  of  railroad  cars,  or  in  receiv- 
ing, handling,  or  delivering  freights,  shall,  upon  conviction  thereof, 
be  fined  in  any  snm  not  less  than  $1,000  or  more  than  $5,000  for 
the  first  offence,  and  increased  sums  for  subsequent  offences. 

The  aim  of  this  statate  is  against  favoritism — against  charging 
one  shipper  more  than  another  for  the  like  service  under  like  con* 
dition&  The  statute  regards  this  as  unjust  discrimina-  DtscBnaNAnoN 
tion,  and  punishes  and  denounces  it  as  such.  Unjust 
discrimination  by  common  carriers  was  not  sanctioned 
bv  the  common  law.  In  the  case  of  Chica£:o  &  A.  R.  Co.  v. 
People,  67  111.  16,  tiiis  court  says :  ^^  The  duties  and  liabilities  of  a 
common  carrier  are  clearly  defined  by  the  common  law  and  have 
been  so  defined  for  centuries  ....  Another  well-settled  rule  of 
the  common  law  in  regard  to  common  carriers  is  that  they  shall 
not  exercise  any  unjust  or  injurious  discrimination  between  indi- 
viduals in  their  rates  of  tolls.  In  Messenger  v.  Pennsylvania  R. 
Co.,  36  N.  J.  L.  407,  it  was  decided  that  any  agreement  by  a  rail- 
road company  to  carry  goods  for  certain  persons  at  a  cheaper  rate 
tlian  they  will  carry  under  the  same  conditions  for  others  was 
void,  as  creating  an  illegal  preference.  The  plaintiffs  in  that  case 
had  made  shipments  at  the  regular  rates  upon  an  agreement  that 
they  should  be  allowed  such  drawbacks  as  woula  bring  their 
freights  twenty  and  ten  cents  per  hundred  lower  than  the  lowest 
rate  given  to  any  other  person.  The  suit  was  to  recover  such 
drawbacks.  The  contract  was  held,  upon  the  principle  of  the 
common  law,  to  be  illegal,  and  on  that  ground  a  demurrer  to  the 
declaration  was  sustainea. 

Whenever  the  contract  which  the  party  seeks  to  enforce — be  it 
express  or  implied — is  expressly  or  by  implication  forbidden  by 
the  common  or  statute  law,  no  court  either  of  law  or  equity  will 
lend  its  assistance  to  give  it  effect.  2  Chitty,  Contr.  971.  This  is 
the  well-settled  rule  of  law. 

The  evidence  offered  and  excluded  tended,  in  our  opinion,  to 
make  a  case  of  unjust  discrimination  under  the  statute  of  1873. 
To  prove  a  contract  to  give  the  plaintiffs  an  undue 

jf  il  •  1  •  S  T  j^  EVIDE5CB    RBLD 

preference  over  othei's  m  charging  them  lower  rates  on  lo   show  dw- 
their  shipments,  such  a  contract  appears  to  us  to  be  one  *^'*™™^"**"- 
in  contravention  of  this  statute.    As  the  matter  stands,  plaintiffs 
have  paid  the  regular  rates  and  have  been  treated  alike  with  other 
i  shippers  not  having  had  any  undue  advantage.     To  enforce  such  a 

contract  as  above,  and  adjudge  defendant  to  pay  the  rebates 
claimed,  would  be  to  compel  oefendant  to  make  an  unjust  dis- 
crimination in  favor  of  plaintiffs  and  require  the  company  to  do 
what  the  statute  forbids  their  doing.  Such  a  result  the  law  will 
not  aid  in  accomplishing. 

In  the  Cecil  Case  the  contract  was  made  in  18&1,  and  was  one 
for  a  rebate  on  a  single  shipment  of  corn.   The  principal  questions 
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then  controverted  and  discnssed  were  as  to  the  making  of  the  con- 
tract and  the  authority  of  the  agent.  There  was  no  discnssiou  of 
the  validity  of  the  contract.  There  was  merely  an  extract  from 
the  opinion  in  the  Elliott  Case,  and  then  this  observation  :  "  What 
was  there  said  is  equally  applicable  here,  and  under  the  authority 
of  that  case  we  must  hold  the  agreement  in  this  valid  and  bind- 
ing." It  was  mistakenly  remarked  that  what  was  said  in  the 
EUiott  Case  was  equally  applicable  in  the  Cecil  Case.  The  contract 
in  the  former  case  was  made  when  the  statute  of  1871  was  in  ex- 
istence, and  the  decision  there  was  with  reference  to  that  statute. 
The  contract  in  the  Cecil  Case  was  made  while  the  statute  of  1873 
was  in  force.  But  the  difference  between  the  two  statutes  was  not 
brought  to  the  attention  of  the  court,  and  it  was  supposed  the 
same  statute  was  involved  in  both  cases.  So  that  the  Cecil  Case 
really  affirmed  nothing  more  in  this  regard  than  that  the  decision 
in  the  Elliott  Case  with  reference  to  the  statute  of  1871  was 
correct. 

Keither  of  these  cases,  therefore,  should  control  the  present  one. 
We  are  of  opinion  the  Circuit  Court  erred  in  sustaining  the  de- 
murrer to  the  special  plea,  and  in  excluding  the  offered  evidence. 

The  judgments  of  the  Appellate  and  Circuit  Courts  will  be 
reversea,  and  the  cause  remanded  to  the  Circuit  Court. 

Discrimination  by  Raliways. — See  McDuffee  v,  PortlaDd,  etc.,  R.  Co..  52 
N.  H.  430;  Jackson  v,  Phila.,  etc.,  R.  Co.,  11  Am.  L.  Reg.  (N.  8.)  377; 
Heyl  V.  Same,  51  Pa.  St.  469;  Pitkin  v.  Long  Island  R.  Co.,  2  Darb.  Ch.  221 ; 
Munn  V.  Illinois,  94  U.  8.  118;  Thomas  v.  R.  Co.,  101  U.  S.  83;  Pacific  R. 
Co.  V.  Seeley,  45  Mo.  215 ;  Audenried  v.  Philadelphia,  etc.,  R.  Co.,  68  Pa. 
St  870. 
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Georgia  B. 

(72  Georgia  847.) 


The  regulations  of  the  railroad  commissioners  fixing  the  rates  of  fare  for 

Sassengers  who  obtain  tickets  from  the  agents  of  the  companies  at  their 
epots,  as  well  as  for  those  who  do  not,  and  prescribing  the  manner  in 
which  ticket  ofiices  shall  be  kept  open  before  and  at  the  arrival  of  trains, 
do  not  apply  to  freight  trains,  out  only  to  regular  passenger  trains. 

(a.)  Though  a  charge  maybe  erroneous,  the  party  in  whose  favor  it  is  given 
has  no  right  to  a  reversal  on  account  of  it. 

(&.)  The  evidence  above  shows  nothing  to  establish  the  unreasonableness  of 
the  regulation,  nor  is  it  unlawful 
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Befobb  Judge  Lawson,  Morgan  Saperior  Conrt. 

A.  M.  Partee  brought  an  action  for  damages  against  the  Georgia 
Railroad,  alleging  that  he  had  tendered  his  fare  at  the  proper  rate, 
but  more  had  been  demanded  by  the  conductor,  and  he  had  been 
ejected  from  the  train. 

On  the  trial,  the  evidence  showed,  in  brief,  as  follows  :  Partee 
desired  to  come  from  Eutledge  to  Atlanta,  on  the  night  train.  He 
failed  to  reach  the  station  in  time  for  the  passenger  train.  The 
next  train  which  passed  Rutledge,  eoing  to  Atlanta,  was  a  through 
freight  train,  which  passed  about  three  o'clock  a.  m.  On  arriving 
at  the  depot  about  one  and  one-half  o'clock,  he  found  the  ticket 
office  closed.  He  went  to  the  house  of  the  ticket  agent,  and  told 
him  he  wanted  to  buy  a  ticket  to  Atlanta ;  the  agent  replied  that 
he  could  not  get  one.  When  the  train  reached  the  station,  plain- 
tiff and  another  passenger  went  into  the  cab,  and  took  seats  in  a 
place  where  passenger  usually  rode.  The  conductor  asked  them 
where  they  were  going,  and  they  told  hiui  to  Atlanta.  After  the 
train  started,  the  conductor  eame  to  collect  fare.  Plaintiff  tendered 
his  fare,  at  the  rate  of  three  cents  per  mile ;  the  conductor  re- 
quired four  cents  per  mile,  and  showed  a  rule-book  in  which  con- 
ductors were  required  to  charge  four  cents  per  mile  to  passengers 
without  tickets.  Plaintiff  still  refused  to  pay  that  rate,  and  the 
train  was  thereupon  stopped,  and  plaintiff  got  off.  (The  evi- 
dence for  the  plaintiff  was  to  the  effect  that  the  conductor  re- 
anired  him  to  get  off ;  while  the  evidence  of  the  conductor  was 
lat  plaintiff  said  he  would  not  pay  four  cents  per  mile,  and  if 
witness  would  stop  the  train,  he  would  get  off,  wnich  was  done.) 
The  other  passenger  had  a  ticket,  and  went  on.  Plaintiff  walked 
back  about  a  mile  to  the  station,  and  took  the  next  passenger 
train,  which  went  by  about  sunrise.  The  ticket  office  was  still  not 
open,  but  the  conductor  collected  from  plaintiff  only  three  cents 
per  mile  to  the  next  station  where  he  could  procure  a  ticket. 
Freight  trains  have  seats  for  passengers,  and  conductors  on  this 
road  never  refuse  them,  if  they  are  going  to  a  point  where  the 
train  stops.  Tickets  cost  the  same  on  both  freight  and  passenger 
trains,  and  the  same  rules  of  the  company  govern  as  to  pas- 
sengers. 

The  following  extracts  from  the  regulations  of  the  railroad  com- 
mission were  introduced: 

"  Passenger  Class  A  includes  the  following  :  Those  portions  of 
the  Georgia  Railroad  between  Augusta  and  Atlanta.  On  and  after 
February  1,  1881,  the  passenger  rates  shall  not  exceed,  for  any  one 
passenger,  with  100  pounds  of  baggage,  on  railroads  in  Ckss  A, 
three  cents  per  mile. 

'*  6.  The  regulations  of  railroads  as  to  passengers  without  tickets 
are  matters  of  policy,  with  which  the  commissioners  will  only 
interfere  upon  complaint  of  abuse.    An  extra  charge  of  more  than 
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one  cent  a  mile,  fall  rate,  or  one  half  cent,  half  rate,  is  regarded 
as  excessive,  unless  such  extra  charge  would  fall  below  the  mini- 
mum above  given. 

''  Standard  Passenger  Tariff. — For  a  passenger,  with  baggage  not 
exceeding  100  pounds,  the  rates  per  mile  shall  not  exceed  the  fol- 
lowing, viz. :  For  passengers  twelve  years  old  and  over,  on  roads 
in  Class  A,  3  cents  per  mile.    No  more   than    these  rates   for 

Passengers  shall  be  charged,  when  the  ticket  office  shall  not 
ave  been  open  for  a  reasonable  time  before  the  departure  of 
a  train  from  a  station." 

The  followitig  e;^tract8  from  the  rule-book  of  the  road,  under 
the  head  of  " Listruction  to  Conductors,"  were  introduced: 

"  2.  From  all  passengers  not  presenting  tickets,  or  other  proper 
evidence  of  their  being  entitled  to  passage,  conductors  will,  in 
every  case,  charge  the  full  amount,  as  given  under  the  head  of 
train  rates. 

^'  19.  The  attention  of  agents  and  conductors  is  especially  called 
to  the  following  rule  of  the  railroad  commissioners,  which  must 
be  strictl  V  adhered  to :  No  more  than  the  lowest  rate  specified 
shall  be  charged,  when  the  ticket  office  shall  not  have  been  open 
for  a  reasonable  time  before  the  departure  of  a  train  from  a 
station." 

The  jury  found  for  the  plaintiff  $16.50.  He  moved  for  a  new 
trial,  which  was  refused,  and  he  excepted. 

C.  F,  Foster;  H,  T,  dk  H,  O,  Lewis^  for  plaintiff  in  error. 

J.  B,  Oummmg;  Billups  c&  Rwrderaan^  for  defendant. 

Hall,  J. — The  only  question  which  we  deem  it  essential  to  con- 
sider in  this  case  is,  whether  the  reflations  promulgated  by 
,  the  railroad  commissioners,  fixing  the  rates  of  fare  for 
REGULATION  KOT  passcngei^s  who  obtain  tickets  from  the  agents  of  the 
PASBBNoiRs  ON  companics,  at  their  depots,  as  well  as  for  those  who 
OUT  AXMB.  jjggjgQ|.  ^^  supplv  themselves  with  such  tickets,  and 
prescribing  the  manner  in  which  ticket  offices  shall  be  kept  open 
before  and  at  the  arrival  of  trains,  so  as  to  afford  those  who  intend 
to  take  passage  an  opportunity  of  procuring  tickets,  are  applicable 
to  such  as  taKe  passage  on  freight  trains.  The  court  below  was  of 
opinion  that  they  did.  In  this,  we  think  there  was  error.  But 
the  error  was  against  the  defendant,  and  it  makes  no  complaint  on 
that  score,  and,  although  the  defendant  would  have  been  entitled 
to  a  new  trial,  yet  if  it  chooses  to  acquiesce  in  the  finding,  the 
laintiff  cannpt  be  heard  to  complain  of  a  ruling  that  inured  to 
is  benefit.  27  Ga,^  358.  The  regulations  in  question  apply,  ex 
vi  terminiy  as  well  as  bj^  the  subiect^matter,  exclusively  to  rates  of 
fare,  as  it  seems  to  us,  on  regular  passenger  and  not  on  freight 
trains. 

The  carrying  of  passengers  on  freight  trains  is  not  compulsory 
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upon  the  company,  either  by  law  or  by  any  rule  of  the  railroad 
commission,  to  which  our  attention  has  been  called.  These 
several  trains  are  rnn  for  distinct  and  different  parposes;  the 
one  for  the  transportation  of  freight,  the  other  for  the  trans- 
portation of  passengers.  From  aught  that  appears  to  the  con- 
trary, it  would  seem  to  be  the  policy  of  botli  of  the  companies 
and  the  commission,  to  keep  these  branches  of  transportation  dis- 
tinct, and  whether  this  policy  be  ri^ht  and  prudent  or  otherwise, 
it  is  not  for  courts  to  determine.  Is  the  regulation  reasonable  and 
in  accordance  with  law  ?  If  so,  that  is  an  end  of  the  matter.  The 
evidence  shows  nothing  against  its  reasonableness,  and  nothing  oc- 
curs to  us  why  it  is  not  lawful. 

There  are  other  questions  in  the  case  upon  which  it  would  be 
Buperflnous  to  pass.  We  express  no  opinion  as  to  other  portions 
of  the  judge's  charge,  or  as  to  his  rulings  upon  the  admission  of 
testimony.  If  they  be  erroneous,  as  alleged,  they  did  no  injury 
to  the  plaintiff,  who  gets  as  much  as,  or  perhaps  more,  by  this  ver- 
dict ($16.50)  than  he  appears  to  be  entitled  to. 

Judgment  affirmed. 


State 
Ohioago  and  Northwestern  B.  Cb. 

{Adtemte  Ca$e,  Iowa.   December  2,  1886.) 

An  order  of  the  board  of  railroad  commissioners  of  the  State  of  Iowa, 
made  under  the  authority  of  the  State,  that  a  railway  company  shall  so  re- 
tIm  and  alter  its  interstate  distance  tariff,  so  far  as  relates  to  freisht  shipped 
from  points  within  the  State  to  points  without  the  State,  and  n-om  points 
outsiae  the  State  to  points  within  the  State,  as  to  make  it  correspond  to  the 
Iowa  local  distance  tariff,  is  contrary  to  section  8,  art.  1,  Const.  U.  S.,  and 
▼oid. 

Appsal  from  Polk  circuit  court. 

Action  under  the  provisions  of  chapter  133  of  the  Laws  of  the 
Twentieth  General  Assembly  to  enforce  an  order  of  railroad  com- 
missioners. The  defendants  demurred  to  the  petition.  The  de- 
murrer was  sustained,  and  the  State  appealed. 

In  the  month  of  February,  1884,  one  E.  Barber  delivered  to  de- 
fendant for  shipment  at  Morrison,  in  the  State  of  Illinois  (which 
is  a  station  on  defendant's  railwav),  a  buggy,  which  was  consigned 
to  himself  at  Glidden,  which  is  also  a  station  on  defendant's  road 
in  this  State.  The  buggy  weighed  '550  pounds,  and  defendant 
charged  for  its  services,  in  transporting  it  to  its  destination,  84 
cents  per  hundred  pounds.    The  distance  from  Morrison  tp  Glid- 
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den  is  284  miles,  and  the  rate  charged  by  defendant  was  greater 
than  that  charged  by  it  for  the  transportation  of  property  of  the 
same  class,  for  the  same  distance,  wholly  v^ithin  this  State.  Barber 
thereupon  filed  a  complaint  with  the  board  of  railroad  commis- 
sioners of  this  State,  alleging  that  the  cliar^  was  excessive.  The 
commissionera,  after  an  investigation  of  the  complaint  was  had, 
made  the  following  order :  "  It  is  therefore  ordered  by  the  board 
of  railroad  commissioners,  that  the  Chicago  &  Northwestern  K.  ' 
Co.,  respondent  Iierein,  so  revise  and  alter  its  interstate  distance 
tariff,  so  far  as  relates  to  freight  shipped  from  points  within  this 
State  to  points  without  this  State,  and  from  points  outside  this 
State  to  points  within  the  State,  as  to  make  it  correspond  to  the 
Iowa  local-distance  tariff,  which  it  is  here  assumed  is  arranged  on 
a  sufficiently  remunerative  basis."  Defendant  was  notified  of  this 
order,  but  refused  to  obey  it.  The  board  of  railroad  commission- 
ers thereupon  remitted  its  proceedings  to  the  attorney  general  of 
the  State,  who  instituted  this  suit  under  the  provisions  of  chapter 
133,  Laws  Twentieth  General  Assembly,  for  the  enforcement  of 
said  order.  The  circuit  court  sustained  a  demurrer  to  the  petition, 
and  from  that  order  the  State  appealed. 

A,  J,  Baker^  Atty.  Gen.,  for  the  State. 

Hubba/rdy  Cla/rk  d&  Dawley^  for  defendant. 

Bbed,  J. — The  ground  of  the  demurrer  to  the  petition  is  that 
the  order  of  the  board  of  railroad  commissioners  is  an  attempt, 
under  the  authority  of  the  State,  to  regulate  commerce  between 
QuESTiow.  points  within  this  State  and  points  without  the  State, 
and  is  contrary  to  that  provision  of  section  8  of  article  1  of  the 
constitution  of  the  United  States  which  confers  upon  the  congress 
of  the  United  States  the  power  "  to  regulate  commerce  with  for- 
eign nations,  and  among  the  several  States."  The  defendant 
operates  a  number  of  lines  of  railway,  one  of  which  extends  from 
Chicago,  in  the  State  of  Illinois,  across  this  State  to  its  western 
boundary.  Other  lines,  operated  by  it,  extend  into  the  States  of 
Michigan,  Wisconsin,  Minnesota,  and  Nebraska,  and  the  Territory 
of  Dakota.  Each  of  these  lines  connect,  at  some  point,  with  the 
line  through  this  State.  It  also  has  in  this  State  lateral  and  con- 
necting lines,  which  connect  remote  districts  of  the  State  with  its 
main  line. 

The  effect  of  the  order  in  question  is  to  pre^ribe  a  fixed  and 
ORDER  AMOUNTS  dcfinitc  schcdulc  of  charges  for  the  transportation  of 
property  between  the  points  in  this  State  which  are 
reached  by  defendant's  lines  of  railway  and  those  to 
which  they  extend  in  the  other  States  and  Territory  named.  The 
question  presented  is  whether  the  order  amounts  to  a  regulation  of 
commerce  among  the  States,  within  the  meaning  of  the  provision 
of  the  federal  constitution  quoted  above.     When  this  cause  was 
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Bubmitted  in  tliis  court  the  exact  question  here  involved  had  not 
been  determined  by  the  sapreine  court  of  the  United  States  ;  but 
since  its  submission  the  question  came  before  that  tribunal  in  the 
case  of  Wabash,  St.  L.  &  P.  R.  Co.  v.  Illinois,  26  Am.  &  Eng. 
R.  R.  Cas.,  1.  The  case  arose  under  a  statute  of  the  State  of 
Illinois  which  prohibited  railroad  corporations,  doing  business  in 
the  State,  from  charging  or  receiving,  for  the  transportation  of 
freight  or  passengei's,  the  same  or  a  greater  sum  for  any  distance 
than  was  cnarged  for  a  greater  distance,  and  prescril:)ed  certain 
penalties  for  the  violation  of  the  provisions  of  the  act.  The 
supreme  court  of  the  State  held  that  the  statute  was  applicable  to 
contracts  for  the  transportation  of  freight  from  points  within  the 
State  to  points  in  other  States.  104  111.  476.  The  cause  was  re- 
moved by  writ  of  error  to  the  supreme  court  of  the  United  States, 
and  that  court  held,  in  an  opinion  filed  October  25, 1886,  reversing 
the  judgment  of  the  Illinois  court,  that  a  statute  of  a  St^te,  in- 
tended to  regulate  or  to  tax  or  to  impose  any  other  restriction 
upon  the  transmission  of  persons  or  property  from  one  State  to 
another,  is  not  within  the  class  of  legislation  which  the  States  may 
enact,  and  is  void.  7  Sup.  Ct.  Rep.  4.  The  question  being  one 
of  the  construction  of  the  constitution  of  the  United  States,  the 
holding  of  that  tribunal  is  binding  in  every  other  court  in  the  land. 
The  judgment  of  the  circuit  is  in  accord  with  that  holding.  It  is 
also  m  accord  with  the  holding  of  this  court  in  Carton  9.  Illinois 
Cent.  R.  Co.,  59  Iowa,  149. 
Affirmed. 

Beck,  J. — I  concur  in  the  decision  Announced  in  the  foregoing 
opinion,  in  obedience  to  the  authority  of  the  ruling  of  the  TJnitea 
States  supreme  court  in  Wabash,  St.  L.  &  P.  R.  C^.  v.  Illinois,  26 
Am.  &  Eng.  R.R.  Cas.  I  do  not  concur  in  any  arguments  which  have 
been  urged  in  the  support  of  the  doctrines  upon  which  the  decision 
is  based,  and  am  now  of  the  opinion  that,  in  the  absence  of  the  decis- 
ion of  the  supreme  court  of  the  United  States  just  mentioned,  the  law 
ought  to  be  settled  the  other  way.  But  judicial  subordination  will 
not  permit  me  to  hesitate  in  following  the  decision  of  that  court,  the 
final  arbiter  of  questions  involving  the  authority  of  the  States  to 
control  railroad  corporations  for  the  purpose  of  aiding  commerce, 
and  protecting  it  against  exactions  and  burdens  imposed  b^  these 
common  carriers.  However,  I  am  not  so  restrained  by  judicial 
subordination  that  I  may  not  express  regret  and  disappointment 
that  the  United  States  supreme  court  has  abandoned  doctrines  and 
rules  which,  I  think,  the  profession  and  judiciary  of  the  country 
generally  regarded  as  recognized  and  settled  by  prior  decisions  of 
that  high  tribunal. 

What  Amounts  to  Regulation  of  Interstate    Commerce. — See  Wabash, 
etc,  R.  Co.  e.  People,  and  note,  26  Am.  &  Eng.  R.  R.  Cas.  1--29. 

27  A.  &  £.  R.  Cas.— 2 
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Gaand  Trunk  R  Oo.  of  Canada  ^.  Yooel. 
Grand  Trunk  B.  Co.  of  Canada  v.  Morton. 

(11  Supreme  Cawt  of  Canadaj  612.) 

A  dealer  in  horses  hired  a  car  from  the  Grand  Trunk  R.  Co.  for  the  pur- 
pose of  transporting  his  stock  over  their  road,  and  signed  a  shipping  note 
oy  which  he  agreed  to  be  bouDd  by  the  following,  among  other,  conditions : 

''1.  The  owner  of  animals  undertakes  all  risks  of  loss,  injury,  damage, 
and  other  contingencies,  in  loading,  <fec. 

'*  3.  When  free  passes  are  given  to  persons  in  charge  of  animals,  it  is  only 
on  the  express  condition  that  the  railway  company  are  not  responsible  for 
any  negligence,  default,  or  misconduct  of  any  kind,  on  the  part  of  the  com- 
pany or  their  servants,  or  of  any  other  person  or  persons  whomsoever,  caus- 
mg  or  tending  to  cause  the  death,  injury,  or  detention  of  any  person  or 
persons- travellmg  upon  any  such  free  passes — the  person  using  any  such  pass 
takes  all  risks  of  every  kind,  no  matter  how  caused." 

The  horses  were  carried  over  the  Grand  Trunk  Railway  in  charge  of  a  per- 
son employed  by  the  owner,  such  person  having  a  free  pass  for  the  trip; 
through  the  negligence  of  the  company's  servants  a  collision  occurred  by 
which  the  said  horses  were  injured. 

Bddy  Per  Ritchie,  0.  J.,  and  Foumier  and  Henry,  JJ.,  that  imder  the 
General  Railway  Act,  1868  (31  Vic.  ch.  68),  sec.  20,  subsec.  4,  as  amended 
by  34  Vic.  ch.  43,  sec.  5,  re-enacted  by  Consolidated  Railway  Act,  1879,  (42 
Vic.  ch.  9,)  sec.  26,  subsecs.  2,  3,  4,  which  prohibited  railway  companies 
from  protecting  themselves  against  liability  for  negligence  by  notice,  condi- 
tion, or  declaration,  and  which  applies  to  the  Grand  TYunk  R.  Co.,  the  com- 
pany could  not  avail  themselves  of  the  above  stipulation  that  they  should 
not  be  responsible  for  the  negligence  of  themselves  or  their  servants. 

Per  Strong  and  Taschereau,  J  J.,  that  the  words  *'  notice,  condition  or 
declaration,"  in  the  said  statute,  contemplate  a  public  or  general  notice, 
and  do  not  prevent  a  company  from  entering  into  a  special  contract  to  pro- 
tect itself  from  liability. 

Appeal  from  a  decision  of  the  Conrt  of  Appeal  for  Ontario, 
flO  Ont.  App.  R.  162,)  reversing  the  judgment  of  the  Divisional 
Court  in  favor  of  the  defendants  (2.  O.  R.  197). 

There  is  no  difference  in  these  two  cases  as  to  the  points  in  dis- 
pute between  the  parties,  and  the  following  statement  of  facts  will 
suffice  for  both. 

In  Morton's  case  there  were  other  goods  shipped  besides  the 
horses. 

The  plaintijS  shipped  a  car  load  of  horses  by  defendant's  rail- 
way from  Belleville  to  Prescott ;  the  shipping  note  contained  the 
following  clauses : 

^^  1.  The  owner  of  animals  undertakes  all  risk  of  loss,  injury, 
damage,  and  other  contingencies,  in  loading,  unloading,  trans- 
portation, conveyance,  or  otherwise  howsoever,  no  matter  how 
caused. 

^^  2.  The  railway  company  do  not  undertake  to  forward  the  ani 
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mals  by  any  particnlar  train,  or  at  any  specified  hour ;  neither 
shall  they  be  responsible  for  the  delivery  of  the  animals  within 
any  certain  time  or  for  any  particnlar  market. 

^^  3.  When  free  passes  are  given  to  persons  in  charge  of  animals, 
it  is  only  on  the  express  condition  that  the  railway  company  are 
not  responsible  for  any  negligence,  default,  or  misconduct  ol  any 
kind,  on  the  part  of  the  company  or  their  servants,  or  of  any  other 
person  or  persons  whomsoever,  causing,  or  tending  to  cause,  the 
death,  injury,  or  detention  of  any  person  or  persons  travelling  upon 
any  such  free  passes,  and  whether  such  free  passes  are  used  in  trav- 
elling on  any  regular  passenger  train,  or  on  any  other  train  whatso- 
ever, the  person  using  any  such  pass  takes  all  risks  of  every  kind, 
no  matter  how  caused." 

The  train  to  which  the  car  containing  plaintiffs  horses  was  at- 
tached collided  with  another  train  a  few  miles  from  the  place  of 
delivery,  and  the  horses  were  injured ;  the  plaintiff  suffered  loss 
from  not  being  able  to  sell  a  number  of  his  horses,  and  from  delay 
and  extra  expense  in  getting  them  to  Prescott. 

It  was  not  disputed  that  the  servants  of  the  railway  company 
were  guilty  of  negligence,  and  the  measure  of  damages  for  whicn 
plaintiff,  if  defendants  were  liable  at  all,  should  have  judgment, 
was  agreed  to  at  the  trial. 

The  two  causes  were  tried  separately  and  resulted  differently,  in 
Vogel's  case  a  verdict  being  entered  for  the  defendant,  which  was 
reversed  by  the  Divisional  Court,  and  in  Morton's  case  the  verdict 
being  entered  for  the  plaintiff  for  the  loss  of  the  goods  other  than 
the  horses  and  sustained  by  the  Divisional  Court ;  the  judgment 
of  the  Divisional  Court  was,  in  both  cases,  sustained  by  the  Court 
of  Appeal,  from  whose  decision  the  defendants  appealed  to  the  Su- 
preme Court  of  Canada. 

OBlefTy  Q.  C,  and  MGGa/rihy^  Q.  C,  for  appellants. 

Dickson^  Q.  C,  for  respondent  Vogel,  and  Ermatmger  for  re- 
spondent Morton. 

Sir  "W.  J.  RrrcHiE,  O.  J. — The  question  to  be  decided  in  these 
cases,  is  whether  or  not  the  defendants  were  at  liberty  to  protect 
themselves  from  liability  by  the  terms  of  the  special  contract. 

The  Consolidated  Railway  Act,  1879,  sec.  25  sub-sec.  4,  pro- 
vides: 

'^  The  party  aggrieved  by  a  neglect  or  refusal  in  the  premises 
shall  have  an  action  therefor  against  the  company,  from  statuto&tpbo- 
which  action  the  company  shall  not  be  relieved  by  any  ^«o"8. 
notice,  condition  or  declaration  if  the  damage   arises  from  any 
negligence  or  omission  of  the  company  or  of  its  servants." 

Sec.  2,  sub-sec.  2,  makes  the  above  provision  applicable  to  every 
railway  constructed,  or  to  be  constructed,  under  tne  authority  of 
any  act  passed  by  the  Parliament  of  Canada. 
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This  act  repeals  the  Railway  Act  of  1876  (38  Vic.  ch.  24)  which, 
has  been  held  to  apply  to  the  Grand  Trank  B.,  bnt  enacts  in  the 
repealing  clause  that : 

^'  All  things  lawfully  done,  and  all  rights  acquired  under  the 
acts  hereby  repealed,  or  any  of  them,  shall  remain  valid,  and  may 
be  enforced,  under  the  corresponding  provisions  of  this  act,  whicli 
shall  not  be  construed  as  a  new  law,  but  as  a  consolidation  and  con- 
tinuation of  the  said  repealed  acts." 

At  the  trial,  Wilson,  C.  J.,  gave  judgment  for  the  defendants  (in 
posmoHB  TAK-  Yogel's  case)  after  assessing  the  damages  to  enable  the 
ooimn.  "^^^  plaintiff  to  obtain  a  verdict  without  a  new  trial ;  the 
learned  judge  held  that  the  Consolidated  Railway  Act,  1879,  did 
not  apply  to  this  company. 

The  Divisional  Court  revenaed  this  judgment,  and  ordered  a  ver- 
dict to  be  entered  for  the  plaintiff  for  the  damages  assessed. 

The  Court  of  Appeal  were  divided  in  their  opinion^  and  the  ver- 
dict sustained  ;  Burton  and  Patterson  JJ.,  who  dissented  from  the 
judgment  of  the  Divisional  Court,  held  that,  even  if  the  Consoli- 
dated Railway  Act  applied  to  the  company,  they  were  still  not 
debarred  from  making  a  special  contract  to  relieve  them  from 
liability. 

After  a  careful  examination  of  all  the  statutes  bearing  upon  this 
case,  I  agree  with  Mr.  Justice  Osier : 

"  That  these  defendants  are  subject  to  the  statutory  law  which 
takes  away  the  defence  in  an  action  of  this  kind  where  the  loss  has 
been  occasioned  by  the  negligence  of  the  company  or  its  servants:" 

The  statutory  obligation  imposed  upon  a  railway  company  is : 

"  To  start  trains  at  regular  hours,  and  to  furnish  suflBcient  ac- 
commodation for  the  transport  of  all  passengers  and  goods,  &c., 
STATUTORY  OB-  »«<!  ^"7  P^rty  aggrieved  by  any  neglect  or  refusal  in 
iSro**o»  oSl-  tl^e  premises  shall  have  an  action  therefor  against  tlie 
PAMT.  company,  from  which  action  the  company  sliall  not  be 

relieved  by  any  notice,  condition,  or  declaration,  if  the  damage 
arises  from  the  negligence  or  omission  of  the  company  or  its  ser- 
vants." 

Any  neglect  or  refusal  in  the  premises.  What  are  the  premises  'i 
To  take,  transport  and  discharge,  inter  alia^  such  passengers  and 
^oods,  upon  payment  of  the  freight  or  fare  legally  authorized  there- 
for; if  the  goods  then  are  not  transported  and  disdiarged,  by 
reason  of  any  neglect  or  refusal,  clearly  an  action  lies ;  and  is  there 
any  difference  whether  the  neglect  is  in  not  providing  sufficient 
accommodation,  or  in  not  sending  the  goods  forward  m  the  first 
instance,  or  having  sent  them  forward  in  not  transporting  them  to, 
and  discharging  them 'at,  the  place  of  destination,  but  so  negli- 
gently dealing  with  them  that  such  transport  and  discharge  was 
prevented  ? 

I  think  the  object  of  the  legislation  was  to  prevent  railway  com- 
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panies  from  escaping  liability  by  entering  into  contracts  whereby 
they  could  fi:ee  tnemselvee  from  liability  for  the  neglect  of  them- 
selves or  their  servants,  whether  by  way  of  notice  or  condition  or 
declaration^  be  the  same  by  way  of  contract  or  otherwise ;  in  other 
words,  to  prevent  them  from  contracting  themselves  out  of  liability 
for  negligence.  To  limit  tlie  clause  as  contended  for  would,  in  my 
opinion,  entirely  frustrate  the  intention  of  the  legislature,  or  enable 
tue  companies  to  do  so  with  impunity. 

I  think,  therefore,  the  appeal  in  this  case  should  be  dismissed. 

Strong,  J. — The  first  difficulty  we  have  to  deal  witli  in  deciding 
this  appeal,  is  to  ascertain  the  legislation  actually  in  force  ;  there 
have  been  so  many  alterations  in  the  statutes,  and  these  statutort  bw- 
alterations  have  been  effected  in  such  a  slovenly  man-  fobcb.  " 
ner,  that  it  requires  frequent  perusals  and  much  comparison  of  the 
different  enactments,  beiore  it  is  possible  to  say  what  has  been  re- 
pealed and  what  remains  standing,  all  of  which,  with  a  little  pains 
and  care  in  the  arrangement  of  the  statutes,  might  have  bden  as- 
certained at  a  glance. 

By  the  General  Railway  Act  of  the  Dominion,  31  Vic.  ch.  68, 
passed  in  1868,  it  was  enacted  by  the  20th  sec.  as  follows  : 

"  Sub«ec  2. — The  trains  shall  be  started  and  run  at  regular  hours 
to  be  fixed  by  public  notice,  and  shall  furnish  sufficient  accommo- 
dation for  the  transportation  of  all  such  passen^rs  and  goods  as 
are  within  a  reasonable  time  previous  thereto  offered  for  transpor- 
tation at  the  place  of  starting  and  at  the  junctions  of  the  railways, 
and  at  usual  stopping  places  established  for  receiving  and  discharge 
ing  way  passengers  and  goods  from  the  trains. 

^^  Sub-sec.  3. — Such  passengers  and  goods  shall  be  taken,  trans* 
ported  and  discharged,  at,  from  and  to  such  places,  on  the  due 
payment  of  the  toll  legally  authorized  therefor. 

*•  Sub-sec.  4. — ^The  party  aggrieved  by  any  neglect  or  refusal  in 
the  premises  shall  have  an  action  therefor  against  the  company." 

By  the  fifth  section  of  34  Vic.  ch.  43  (passed  in  1871),  the  4th 
sub-sec.  of  sec.  20  of  the  act  of  1868  was  amended  by  adding  the 
following  provision : 

'•  From  which  action  the  company  shall  not  be  relieved  by  any 
notice,  condition  or  declaration,  if  the  damage  arises  from  any 
negligence  or  omission  of  the  company  or  its  servants." 

DO  far,  the  enactments  just  set  forth  were  not  applicable  to  the 
Grand  Trunk  R.  Co-,  but  by  the  38  Vic,  ch.  24  (passed  in  1875), 
the  General  Railway  Act  was  further  amended,  and  by  sec.  4  it 
was  declared  that : 

"  This  act  and  the  60th  sec.  of  the  Railway  Act,  1868,  as  hereby 
amended,  and  sec.  20  of  the  Railway  Act  of  1868  as  amended  by 
sec.  5  of  the  Act  34  Vic,  cap.  43,  shall  apply  to  every  railway  com- 
pany heretofore  incorporated,  or  which  may  hereafter  be  incor- 
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porated,  and  which  is  subject  to  the  jurisdiction  of  the  Parliament 
of  Canada." 

The  Grand  Trunk  R.  Co.  was  and  is,  beyond  question,  a  railway 
subject  to  the  jurisdiction  of  the  Parliament  of  Canada,  inasmuch 
as  it  is  a  railway  excluded  from  the  jurisdiction  of  provincial  legis- 
latures by  sub-sec.  10,  of  sec.  92  of  the  British  North  America  Act, 
as  being  a  railway  extending  beyond  the  limits  of  any  single  prov- 
ince. 

In  1879  the  Railway  Act  of  1868,  as  amended  by  the  subsequent 
enactments  before  mentioned,  was,  by  the  statute  of  42  Vic.  ch.  9 
sec.  102,  repealed,  but  by  the  2nd,  3rd  and  4th  sub-sees,  of  sec.  25, 
the  foregoing  provisions  of  the  act  of  1868,  as  amended  by  the  act 
of  1871,  were  re-enacted,  the  whole  act  was  not  made  applicable  to 
all  railways  subject  to  the  jurisdiction  of  the  Parliament  of  Canada, 
but  only  to  such  railways  as  had  been,  or  should  be,  constructed 
under  the  authority  of  any  act  passed  by  the  Parliament  of  Canada, 
by  which  expression  I  unaerstand  the  Parliament  of  the  Dominion. 
By  the  100th  sec,  however,  it  was  declared  that  sub-sec.  4  of  sec.  25 
should  "  apply  to  every  railway  company  theretofore  incorporated, 
or  which  might  thereafter  be  incorporated,  and  subject  to  the  iuris- 
diction  of  the  parliament  of  Canada,"  a  provision  which  manifestly 
included  the  Grand  Trunk  R.  Co.  Therefore  we  have,  as  appli- 
cable to  the  present  appellants,  this  sub-sec.  4  of  sec.  25,  standing 
alone,  not  preceded  by  the  2nd  and  3rd  sub-sees,  which  it  had  fol- 
lowed in  the  act  of  1868,  as  amended  by  the  act  of  1871. 

Althougli  this  was  undoubtedly  a  very  clumsy  and  confused 
mode  of  expressing  the  intention  of  the  legislature,  it  still  appears 
to  me  that  sub-sec.  4  can  easily  be  construed  in  the  same  way  the 
courts  below  have  construed  it,  by  reading  into  it,  in  substitntion 
for  the  words  "  the  premises,"  the  provisions  of  the  foregoing  sub- 
sections of  sec.  25  of  the  act  of  1879  ;  and  so  read,  its  effect  will 
be  precisely  the  same  as  if  sub-sec.  4  and  all  the  sub-clauses  of  sec. 
25  which  precede  it,  were  set  forth  m  extenso.  To  say  that  a  party 
shall  have  an  action  for  any  refusal  or  neglect  to  take,  transport 
and  discharge  goods,  is  equivalent  to  saying  that  it  shall  be  the 
duty  of  the  railway  company  to  take,  transport  and  discharge  goods, 
and  that  the  party  aggrieved  by  any  neglect  or  refusal  so  to  do 
shall  have  an  action  therefor.  Bub-sec.  4,  therefore,  read  alone  but 
construed  in  the  way  suggested,  imposes  upon  the  railway  com- 
pany the  duty  of  taking,  transporting  and  discharging  goods  of- 
fered for  carriage  ;  the  effect  of  this  legislation  must  therefore  be 
to  make  a  railway  company  to  which  it  applies  common  carriere  of 
goods ;  or,  at  least,  to  impose  upon  them  the  same  duties  in  re- 
gard to  receiving,  carrying  and  delivenng  as  those  to  which,  by 
tiie  common  law,  common  carriers  are  subject  in  respect  of  the  car- 
riage of  goods. 
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If  I  did  not  think  this  appeal  would  be  decided  on  other 
grounds,  I  should  have  had  to  consider  whether  the  msakino 
word  "  goods"  used  in  this  statute  included  horses  and  *'^^^^ 
cattle  and  other  live  stock,  a  point  on  which  my  first  impression  is 
altogether  against  the  plaintin ;  as  it  appears  to  me,  however,  that 
the  case  may  be  disposed  of  on  other  grounds,  I  need  not  enter 
upon  this  consideration. 

It  cannot  be  doubted  that  clause  17  of  the  special  contract  under 
which  the  horses  were  carried  in  both  cases  was,  in  its  lubiutt 
terms,  quite  sufficient  to  exempt  the  railway  company 
from  liability  for  "  loss,  injury,  or  damage  "  happening 
to  the  animals  in  the  course  of  transit,  thougii  such 
injury  should  be  caused  by  the  negligence  of  the  appellants'  ser- 
vants, unless  the  statutory  provision  in  question  invalidates  the  stip- 
ulation for  such  exemption  ;  the  cases  referred  to  in  the  judgment 
of  Chief  Justice  Moss,  in  the  case  of  Fitzgei-ald  v.  The  Grand 
Trunk  E.  Co.  (4  Ont.  App.  R.  601),  are  cited  by  Mr.  Justice  Pat- 
terson as  sufficient  authorities  for  tnis  proposition,  in  which  I  agree 
with  him.  It  is  equally  clear  from  the  decisions  in  the  same  case 
of  Fitzgerald  v.  The  Grand  Trunk  R.  Co.  {iM  srwra  and  5  Can. 
S.  C.  R.  209),  that  the  document  signed  by  the  puiintiflE  in  Mor- 
ton's case  having  the  caption  of  "  Release  and  Guarantee,"  is  in- 
sufficient for  this  purpose,  and  that  the  company  are  not  thereby 
exonerated  from  the  consequences  of  accidents  happening  through 
the  negligence  of  their  servants.  That  the  injuries  in  both  these 
cases  did  arise  from  the  palpable  neglect  of  the  company's  ser- 
vants is  a  fact  which  is  not  and  could  not  have  been  disputed. 

What  we  have  to  determine,  then,  in  order  to  decide  this  appeal, 
may  be  included  in  two  questions,  stated  as  follows : 

Fii'st.  Does  this  statutory  prohibition  of  exemption  from  lia- 
bility apply  at  all  to  a  case  like  the  present,  where  the  goods  were 
not  received  by  the  railway  company  in  the  ordinary  qumtiokb 
way  as  common  carriera,  to  be  loaded  by  the  company's 
servants,  actually  placed  in  their  possession,  and  carried  under  their 
care  and  supervision,  but  under  a  special  contract  for  the  hire  of  a 
car,  into  which  the  plaintiff  was  to  be  at  liberty  to  put  as  many  or  as 
few  horses  as  he  chose,  which,  during  transit,  were  to  remain  in  the 
possession,  and  to  be  under  the  exclusive  care,  of  the  plaintiff  or 
bis  servants,  thus  differing  from  the  ordinary  contract  impliedly 
entered  into  by  a  common  carrier,  who  receives  into  his  own  pos- 
session goods  tendered  to  him  for  carriage? 

Secondly,  assuming  that  the  statute  does  apply,  and  that  we 
must  consider  these  hoi*ses  as  having  been  tendered  to,  and  re- 
ceived by,  the  appellants  to  be  carried  as  common  carriers,  and  sub- 
ject to  all  the  obligations  and  responsibilities  which  attach  to  such 
carriers,  is  there  anything  in  the  4th  sub-sec.  of  sec.  25  which  in- 
validates a  special  contract  expressly  entered  into  and  signed  by 
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the  consignor,  restricting  the  ordinary  common  law  or  statntoiy 
liability  of  the  carrier  ? 

For  the  purpose  of  determining  these  questions,  I  of  course  as- 
sume that  theuorses  are  ^^  goods  within  the  meaning  of  the  stat- 
ute, though  I  repeat  I  do  not  intend  so  to  decide. 

Although  the  order  in  which  these  questions  are  above  pro- 
pounded is  the  more  natural  and  logical,  yet  it  will  be  convenient 
validitt  or  first  to  consider  that  last  stated.  The  solution  of  tliis, 
TWKEK  coiraioN  It  IS  cvidcut,  must  depend  on  the  interpretation  to  be 
PAMT.  placed  upon   the  latter  part  of  the  4th  sub-sec,  or 

rather,  upon  the  meaning  of  the  words  "  notice,  condition  or 
declaration  "  there  contained.  The  Queen's  Bench  Division  and 
the  Court  of  Appeal  (the  judges  in  the  latter  court  being  equally 
divided^  have  held  that  these  words  do  comprise  special  contracts 
expressly  entered  into  and  signed  by  the  consignors,  as  in  the  pres- 
ent instance.  After  giving  the  well-considered  judgment  deliv- 
livered  by  the  learned  Chief  Justice  in  the  Queen's  Bench  Di- 
vision, and  by  Mr.  Justice  Osier  in  the  Court  of  Appeal,  the  most 
attentive  and  I'espectful  consideration  in  my  power,  I  am  compelled 
to  diflEer  from  the  conclusion  at  which  they  arrived. 

As  before  stated,  the  effect  of  sub-sections  3  and  4  of  sec.  25,  so 
far  as  regards  the  receipt,  carrying  and  delivery  of  goods,  imposes  no 
other  or  greater  obligations  on  the  railway  companies  subject  to  it 
than  it  would  be  liable  to  at  common  law  if  it  had  been  itself  a 
common  carrier  of  the  particular  goods  in  question.  In  the  view 
which  I  take,  it  is  not  necessary  to  decide  whether  it  sufficiently 
appears  from  the  evidence  that  the  Grand  Trunk  R.  Co.  had  so 
generally  dealt  with  the  public,  and  held  itself  out,  as  to  make 
It,  at  common  law  and  independent  of  statutory  enactinents,  a  com- 
mon carrier  of  horses  and  other  live  stock ;  I  will,  however,  as- 
sume, for  the  present  purpose  that  not  only  are  horses  ^'  goods  " 
within  the  meaning  of  that  word  in  the  statute,  but  that  the 
Grand  Trunk  R.  Qo.  are  proved  to  be  common  carriers  of  horses 
at  common  law.  If  it  were  necessary  to  decide  this  last  point,  I 
should,  however,  at  least  share  the  doubt  expressed  by  Chief  Jus- 
tice Cameron. 

Then  conceding  that  these  horses  were  delivered  into  the  pos- 
session of  the  railway  company,  and  were  actually  received  by 
them  to  be  carried  as  common  carriers  upon  the  terms 
wiTiTLBDToiuc.  stipuktcd  by  the  company  contained  in  the  17th  clause 
JURIS8  TO  of  the  special  contract,  and  that  the  4th  sub-section  was 
applicable,  I  must  still  hold  that  the  plaintiffs  in  these 
cases  are  not  entitled  to  recover  so  far  as  respects  the  injuries  to 
the  horses.  I  have  no  doubt  that  the  word  *'  neglect "  has  refer- 
ence to  negligence  in  carrying  as  well  as  negligence  in  omitting  to 
carry  ;  this,  indeed,  is  implied  in  what  has  been  already  said — that 
the  intention  of  the  legislature  was  merely  to  impose  on  the  rail- 
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way  company  the  liability  of  a  common  carrier.  The  grounds 
npon  which  I  rest  my  judgment  in  this  aspect  of  the  case  are  that 
the  words  "  notice,  condition  or  declaration  "  do  not  bear  the  con- 
struction that  the  court  below  has  put  upon  them ;  that,  on  the 
contrary,  they  must  be  restricted  in  the  way  Mr.  Justice  Burton 
has  pointed  out ;  that  they  do  not  mean  terms  expressed  in  a  spe- 
cial contract  actually  signed  by  the  consignor,  but  in  the  language 
of  Mr.  Justice  Burton,  "  terms,  publidied  by  the  company,  of 
their  own  act  and  will,  on  which  they  are  willing  to  carry  ffoods." 

Allusion  has  been  made  in  the  judgments  of  some  of  the  learned 
judges  in  the  court  below,  to  tne  history  of  the  law  in  England 
as  regards  the  restriction  by  carriers  of  their  general  common  law 
liability  by  special  contracts.  At  common  law  it  was  lmitation  op 
always  within  the  powers  of  common  carriers  to  relieve  JSiS^LAw  nr 
themselves  by  contract  from  the  onerous  responsibil-  ^»«^^'>- 
ities  which  the  law,  for  reasons  once  practical,  but  long  since  be- 
come historical,  cast  upon  them.  This  freedom  of  contract  was, 
however,  found  to  be  liable  to  abuse,  inasmuch  as  carriers  published 
general  notices  and  conditions  on  which  they  announced  they 
would  alone  accept  goods  to  be  carried,  which  notices  and  condi- 
tions, it  was  held,  were,  if  so  published  that  knowledge  of  them 
might  reasonably  be  imputed  to  consignors,  considered  as  imported 
into,  and  made  part  of,  the  contract  for  carriage ;  this  was  thought 
an  unreasonable  state  of  the  law,  not  because  it  was  considered 
unreasonable  that  carriers  should  be  atliberty  to  relieve  themselves 
from  liability  by  contract,  but  because  it  was  considered  unfair 
that  they  should  do  so  in  this  indirect  way.  To  remedy  this,  tlie 
first  Carriers  Act,  11  Geo.  4th  and  1  "Will.  4:th,  ch.  28,  was  passed, 
which  qndified  this  power  of  limiting  liability  by  notice.  In  the 
4th  section  of  this  Act  we  find  the  words  ^^  public  notice  and 
declaration"  used  in  a  proviso  that  such  notices  and  declarations 
shall  not,  save  in  certain  cases,  have  the  effect  of  relieving  from 
responsibility.  I  merely  point  this  out  as  showing  from  whence 
the  expression  ^^  notice,  condition,  and  declaration/'  used  in  this 
sub-section  4,  now  under  consideration,  is  originally  derived,  and 
that  it  is,  in  this  first  Carriers  Act,  used  in  connection  with  the 
word  "  public.'' 

In  the  next  l^islative  regulation  of  carriers'  contracts  which 
was  applied  in  England,  ^^  The  Bailway  and  Canal  Traffic  Act, 
1854,'^  which  was  passed  after  the  whole  svstem  of  the  inland  car- 
rying  trade  in  England  had  been  changed  by  the  construction  and 
use  of  railways,  we  find  in  the  7th  section  these  same  words  now 
under  consideration,  ^^  notice,  condition,  or  declaration."  The  first 
part  of  that  section  is  as  follows  : 

^^  Every  such  company  as  aforesaid  shall  be  liable  for  the  less  of, 
or  for  injury  done  to,  any  horses,  cattle,  or  other  animals,  or  to 
any  articles,  goods,  or  things,  in  the  receiving,  forwarding,  or  de- 
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livery  thereof,  occasioned  by  the  neglect  or  default  of  each  com- 
pany or  its  servants,  notwithstanding  any  notice,  condition,  or  declar- 
ation made  or  given  by  such  company  contrary  thereto  or  in  any 
wise  limiting  such  liability,  every  such  notice,  condition,  or  declar- 
ation being  nereby  declared  to  be  null  and  void." 

The  construction  placed  on  these  words  by  the  English  courts 
has  been  that  the  words  '^  notice,  condition,  or  declaration"  refer 
to  general  notices,  and  do  not  exclude  the  right  to  make  special 
contracts.  Thus  Jarvis,  C.  J.,  in  Simons  v.  The  Great  North- 
Western  B.  Co.,  18  0.  B.  805,  referring  to  the  eflEect  of  this  part 
of  the  section,  says : 

^^  General  notices  to  limit  liability  shall  be  null  and  void,  but  the 
company  may  make  special  contracts  with  their  customers  provided 
they  are  just  and  reasonable." 

This  last  observation,  of  course,  refers  to  the  latter  part  of  the 
section  7,  and  has  no  application  here.  The  purpose  for  which  I 
refer  to  this  section,  and  the  construction  which  has  been  placed 
upon  it  in  England,  is  to  show,  in  the  first  place,  that  these  words 
wliich  we  find  in  our  own  statute,  and  which  we  are  now  called 
upon  to  construe,  were  borrowed  from  the  English  Act,  and  there- 
fore we  are  entitled  to  presume  that  it  was  intended  they  should 
have  the  same  meaning  here  as  was  placed  upon  them  there  by  the 
English  courts,  namely,  that  it  was  intended  by  the  expression  to 
exclude  a  limitation  of  liability  by  general  notices,  and  that  it  was 
designed  for  this  purpose  only. 

It  is  not  necessary,  however,  to  have  recourse  to  the  decisions  of 
the  English  courts  as  establishing  the  proper  construction  of  these 
words;  taking  these  words  "notice,  condition,  or  declaration"  by 
i>itkS,^b^d£  themselves,  without  assistance  from  any  authorities,  it 
ooNnBUBD.*  seems  apparent  that  thev  are  not  sufficient  to  disentitle 
the  railway  companies  to  the  benefit  of  special  contracts  limiting 
their  liability,  especially  when  it  is  considered  that  it  had  been  the 
universal  practice  of  carriere  to  endeavor  to  exonerate  themselves 
by  general  public  notices ;  the  words  "  notice  and  declaration"  so 
read  must,  as  I  think  every  one  will  admit,  clearly  have  reference  to 
the  general  notices  previously  in  use ;  the  word  ''  condition"  may 
be  more  ambiguous,  but  we  are  surely  bound  to  interpret  it  on  the 
principle  noscitur  a  sociisj  and  when  we  find  it  associated  with 
words  which  clearly  have  reference  to  general  notices,  the  uni- 
lateral acts  of  the  company,  we  must  limit,  or  i^ther  fix,  its  import 
accordingly^  Upon  the  whole,  my  conclusion  is  that  the  legisla- 
ture, desiring  to  do  away  with  general  notices,  adopted  the  phrase- 
ology which  iiad  been  deemed  apt  for  that  purpose  in  the  7th  sec- 
tion of  the  English  Act  of  1854,  but  not  intenoing  to  limit  parties 
in  making  special  contracts  to  such  as  the  courts  slionld  deem  just 
and  reasonable,  but  intending  to  leave  the  railway  company  full 
freedom  of  contract  in  that  respect,  did  not,  as  was  done  by  the 
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English  Act,  proceed  to  provide  for  such  special  contracts.  I 
think  that  this  construction  is  inevitable  when  we  consider  that  it 
is  a  universal  principle  of  statutory  construction  that  every  pre- 
snmption  must  be  made  against  an  intention  to  interfere  with  the 
freedom  of*  contract,  and  when  we  advert  to  the  serious  conse- 
quences which  would  follow  if  railway  companies  were  not  allowed 
to  protect  themselves,  to  some  extent,  against  liability  for  loss  even 
from  the  negligence  of  their  own  servants,  by  fair  and  reasonable 
conditions  applicable  to  the  conveyance  of  property  of  extraordi- 
nary value,  I  cannot  think  that  any  such  intention  existed. 

^ut  I  place  my  judgment  not  so  much  upon  this  consideration, 
as  upon  tlie  utter  inadequacy  of  the  words  of  the  Act  of  Parlia- 
ment to  warnint  such  an  interpretation. 

I  am. therefore  of  opinion  that,  making  all  the  assumptions  in 
the  plaintiffs  favor  which  have  been  stated,  and  treating  the  ap- 
pellants in  these  cases  as  common  carriers,  there  was  nothing  in 
the  statute  law  to  preclude  them  from  qualifying  their  liability  in 
the  way  they  have  done  by  the  stipulations  contained  in  these 
contracts. 

Next  we  have  to  consider  whether  the  appellants  can  be  consid- 
ered as  coming  within  the  provision  contained  in  the  4:th  sub-sec- 
tion of  section  25  of  the  statute  of  1879.  I  venture  to 
say  that  they  cannot  be  so  considered;  in  the  iirst  carrier  whkn 
place,  It  IS  plain,  upon  the  evidence  taken  in  connection  possbssiom  op 
with  the  terms  of  the  special  contracts,  signed  by  the 

Earties,  that  the  railway  company  never  were  in  possession  of  the 
oi*se8  in  question,  which  always,  while  in  the  car  provided  by  the 
company  for  their  carriage,  were  in  the  possession  of  their  respec- 
tive ownera.  I  take  it  to  be  essential  to  the  liabilitv  of  a  common 
carrier  that  he  should  be  entrusted  with  the  possession  of  the  prop- 
erty carried,  and  that  when  the  possession  is  retained  by  the  owner 
the  liability  is  so  modified  that  it  is  no  longer  open  to  the  owner 
to  insist  on  any  greater  responsibility  than  Umt  which  in  all  cases 
attaches  to  acts  of  negligence,  and  which  liability  may  therefore 
be  excluded  by  contract  without  reference  to  any  restriction  on 
the  liberty  of  contracting  applicable  to  common  carriers. 

A^in,  viewing  this,  as  Mr.  Justice  Burton  puts  it,  as  an  action 
on  the  statute,  tiie  liability  to  the  action  given  by  the  4:th  sub- 
section and  the  disability  which  is  imposed  as  to  escaping  from 
such  liability  by  "  notice,  condition  or  declaration  "  (even  if  we 
interpret  these  words  as  including  "contract")  only  applies  to 
goods  '* taken"  by  the  railway  company  for  transportation,  the 
word  'Haken"  as  here  used  manifestly  meaning  taken  into  the 
possession  of  the  railway  company.  The  cases  which  have  been 
aecided  as  to  passengers'  luggage  seem  therefore  not  without  ap- 
plication here.  It  has  been  lield  that  railway  companies  are  to  be 
deemed  common,  carriers  of  a  passenger's  luggage  entrusted  to  the 
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care  of  their  servants,  but  that  if  the  passenger  chooses  to  retain 
control  of  the  luggage  himself,  the  company  is  not  to  be  consid- 
ered as  common  can-lei's  of  it,  but  is  liable  only  for  loss  by  actual 
negligence.  Tliis  argnment  is  not,  I  conceive,  met  in  the  present 
case  by  the  terms  of  the  contract  which  acknowledges  the  receipt 
of  the  horses,  a  receipt  being  always  susceptible  of  explanation, 
and  here  the  evidence  shows,  beyona  all  question,  that  the  horses 
from  the  time  they  were  shipped  were  under  the  care  and  control 
of  the  owner,  who  was  carried  upon  a  free  pass,  expressly  in  order 
that  he  might  have  such  care  and  control. 

The  true  legal  definition  of  the  contracts  entered  into  in  these 
cases  by  the  plaintiflFs  with  the  appellants  was,  I  conceive,  that 

{)ropounded  bv  Mr.  Justice  Pattei'son,  namely,  that  the  company 
et  to  hire  to  the  plaintiffs  a  railway  car  for  the  carriage  of  horses, 
leaving  it  to  the  plaintiffs  to  load  such  cars  with  as  many  horses  as 
they  might  think  fit,  and  further  a^eed  to  draw  such  cars  in  their 
trains.  Such  being  the  effect  of  toe  agi*eement  between  the  par- 
ties, the  railway  company  could  no  more  be  said  to  be  in  the  pos- 
session of  the  horses  than  could  the  owners  of  a  steam  tug 
employed  to  tow  a  ship  be  said  to  be  in  possession  of  the  cargo. 
A  class  of  cases  decided  on  charter  parties  may  also  be  referred  to, 
fiAMs-iLLUB.  i^ot,  perhaps,  as  affording  analogy  from  which  it  would 
'S^Rmr!^  be  safe  to  reason,  but  as  illustrating  the  nature  of  the 
CASK.  relationship  between  the  railway  company  and   the 

owners  of  the  property  in  the  present  case.  It  has  been  held  that 
when,  by  a  charter  party,  the  owner  retains  control  of  a  ship,  ti\e 
master  and  crew  being  in  his  employ,  he  is  to  be  deemed  to  be  in 
possession  of  the  cargo  which,  through  his  servants,  is  in  such 
cases  under  his  care  and  control,  the  contract  only  giving  the 
charterer  the  right  to  the  use  of  the  ship  for  the  carriage  of  Ids 
goods;  but  when  the  charter  party  amounts  to  a  demise  of  the 
vessel,  as  it  is  held  to  be  when  tne  master  and  crew  are  employed 
by  the  charterer,  the  ship-owner  is  not  considered  as  in  possession 
of  the  cargo  or  liable  in  any  way  for  it.  It  is  no  answer  to  this  to 
say  that  no  care  of  the  owner  could  have  prevented  the  injury  in 
the  present  case ;  the  argument  based  on  the  possession  being  re- 
tained by  the  owner  is  only  used  to  show  that  the  property  here 
was  not  carried  by  the  defendants  either  as  common  carriers  or 
under  the  statute,  not  as  showing  that  the  appellants  would  not 
have  been  liable  for  the  negligence  of  their  servants  if  there  had 
not  been  a  contract  exonerating  them  from  such  responsibility ;  in 
other  words,  the  appellants'  liability  depends  on  whether  they  car- 
ried as  common  carriers,  either  at  common  law  or  under  the  statute, 
and  this  they  cannot  be  said  to  have  done  if  they  had  not  posses- 
sion of  the  horses ;  so  that  possession  becomes  the  test  of  the  legal 
validity  of  the  stipulation  which  they  exacted,  that  they  should 
not  be  so  liable. 


▲RISING  rKOM 
PRESENT  COK- 
BTBUCTION. 


OABRIEK — SPECIAL  CONTRACT.  29 

It  iBy  in  my  opinion,  sufficient  to  sbow  that  the  case  has  not  been 
brought  within  the  terms  of  the  statute  literally  construed,  that  is, 
construed  as  in  a'^iy  case  we  are  bound  to  construe  a  statute,  but 
more  especially  so  bound  when  it  is  sought,  as  here,  to  impose  leg« 
islative  restrictions  on  the  right  of  contracting  freely  ;  and  there- 
fore the  consequences  of  such  a  construction  would  be  of  insufficient 
weight  to  authorize  us  to  depart  from  the  plain  meaning  of  the 
words  of  the  enactment.  Bnt  no  difficulty  arises  from  consequbxces 
the  consideration  that  unreasonable  or  unjust  conse- 
quences are  likely  to  arise  in  the  present  case ;  if  an 
owner  wishes  his  horees  carried  by  the  railway  company  as  common 
carriers,  all  he  has  to  do  is  to  tender  them  for  transportation,  and 
upon  the  payment  of  the  proper  charges  the  company  will  be 
bound  to  carry  them  if  they  are  to  be  deemed  generally  common 
carriers,  or  if  the  statute  applies  to  such  property.  On  the  other 
hand,  by  holding  that  under  a  contract  like  the  present  the  railway 
company  are  unable  to  qualify  their  liability,  we  should  go  far 
towards  invalidating  the  arrangements  under  which  a  most  import- 
ant branch  of  the  inland  carrying  trade  is  now  carried  on  ;  I  allude 
to  the  arrangements  between  express  companies  and  railway  com- 
panies. If  we  held  the  appellants  incapacitated  from  discharging 
themselves  from  liability  by  contracts  like  the  present,  upon  what 
principle  can  it  be  said  that  the  railway  companies,  within  the 
statute  of  1879,  can  exempt  themselves  by  contract,  as  they  always 
assume  to  do,  from  liability  to  express  companies  in  respect  of  the 
goods  and  property  carried  by  the  latter ;  in  the  case  of  express 
companies  the  goods  are  under  the  care  and  control  of  their  ser- 
vants to  no  greater  degree  than  the  hoi*ses  in  the  present  case  were 
under  the  care  of  their  owners ;  in  each  case  the  car  is  the  property 
of  the  railway  company,  and  in  both  alike  the  agreement  between 
the  parties  is  resolvable  into  a  contract  to  let  to  hire  a  car  and  to 
haul  it.  This  consideration,  in  my  judgment,  greatly  strengthens 
the  construction  which  the  mere  words  of  the  Act  seem  to  call  for. 

Again,  it  is  more  for  the  convenience  of  the  public  that  valuable 
property,  such  as  horses  and  live  stock,  should  be  conveyed  in  this 
way,  under  the  care  and  control  of  persons  used  to  their  manage- 
ment, than  that  it  should  be  left  to  the  servants  of  the  railway 
company  to  attend  to  their  wants  in  respect  of  food  and  water  and 
their  transhipment  when  called  tor. 

It  may  be  that  an  improvement  in  the  law  would  be  wrought  by 
an  amendment  making  it  incumbent  on  the  courts  to  improvrmertim 
determine  whether  special  contracts  are  reasonable  or  i^SKmS^jS^ 
not,  as  was  done  in  England  by  the  Act  of  1854 ;  but 
against  the  good  policy  of  such  enactments  we  have  the 
high  authority  of  some  of  the  Lords  who  heard  the  late  case  of 
The  Manchester  B.  Co.  v.  Brown,  8  App.  Cas.  p.  703,  particularly 
tliat  of  Lord  Bramwell.    Upon  the  whole  I  do  not  see  that  any 
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great  public  inconvenience  will  resnlt  from  holding  that  the  4t]i 
8ab-6ection  of  the  statnte  of  1879  does  not  apply  to  special  con- 
tracts, provided  consignors  will  take  the  trouble  to  read  the  special 
contracts  which  are  presented  for  their  signatures.  As  the  Chief 
Justice  remarked  at  the  trial,  if  people  will  not  read  these  condi- 
tions, it  is  their  own  fault  if  they  operate  as  a  surprise  upon  them 
when  a  loss  takes  place. , 

What  is  before  said  has,  of  course,  reference  only  to  the  horses ; 
as  regards  the  other  goods  in  Morton's  case  the  appel- 
roJT^Low^^  lants  are  liable  for  the  loss  in  that  respect  upon  the  gen- 
SSdmhomS  cral  ground  of  negligence,  though  tiiey  carried  not  as 
common  carriers,  nor  under  the  statute,  but  under  the 
special  contract,  inasmuch  as  the  document  headed  '^  Release  and 
Guarantee  "  did  not,  as  before  pointed  out,  exonerate  them  from 
such  liability.  In  Morton's  case  the  verdict  should  therefore  be 
entered  for  the  plaintiff  for  $89.  The  learned  judge  who  heard 
Morton's  case  discharged  the  jury  and  found  that  the  horses  were 
carried  under  the  special  contract ;  in  Vogel's  case,  however,  the 
jury  expressly  found  that  the  horses  were  not  carried  under  the 
special  contract,  ^'  unless  so  far  as  that  answer  was  qualified  by  their 
answer  to  the  third  question."  The  answer  to  the  third  question 
is  that  the  plaintiff  supposed  the  terms  of  the  request  note  and 
shipping  bin  were  of  the  like  nature  as  those  of  other  papers  he 
had  signed  for  the  carriage  of  horses  by  the  Grand  TrunK. 

I  suppose  that,  strictly  speaking,  the  question  should  have  been 
left  to  the  jury,  whether  i  anning  signed  the  request  note  as  the 
agent  for  the  plaintiff,  but  this  fact  was  not  disputed ;  nor  was  it 
disputed  that  the  horses  were  carried  under  the  contract,  nor  pre- 
tended that  they  were  carried  under  any  other  contract  than  that 
contained  in  the  request  note  and  shipping  bill.  Under  the  Judi- 
catur;e  Act  we  may,  I  think,  supply  this  finding ;  rule  321  seems 
to  authorise  this,  and  the  corresponding  English  rule  has  been  so 
applied.  It  would  appear,  therefore,  that  notwithstanding  the 
finding  of  the  jury,  effect  may  be  given  to  the  law  as  before  stated 
applied  to  the  facts  in  evidence,  without  going  through  the  useless 
formality  of  another  trial. 

My  conclusion  is,  therefore,  that  the  appeal  should  be  allowed 
with  costs  in  both  courts,  and  judgment  entered  for  the  plaintiff 
for  $89  in  Morton's  case  and  for  the  defendants-  in  Yogel's  case. 

FouKNiEE  J.  concurred  in  the  judgment  delivered  by  the  Chief 
Justice. 

Henry  J. — I  am  of  the  opinion  that  the  appeal  should  be  dis- 
missed in  both  the  cases.  I  think  in  one  of  the  cases  there  was  a 
reductfon  made  for  the  carriage  of  the  horses. 

My  opinion  is  that  in  both  cases  the  party  is  entitled  to  recover 
the  whole  of  the  loss.     I  think  the  special  agreement  did  not  alter 
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the  liability,  and  that  the  party  is  entitled  to  recover  not  only  for 
the  other  goods,  bat  also  for  the  horses. 

Taschebeait  J. — I  woald  have  allowed  these  appeals  for  the 
reasons  given  by  Barton  and  Patterson  JJ.  in  their  dissenting 
opinions  in  the  ooart  below.  I  can  see  nothing  in  the  statute  to 
prevent  this  company  from  making  special  contracts  for  the  car- 
rying of  goods.  Why  shoald  parties  aesiroasof  making sach  con- 
tracts be  deprived  of  their  common  law  right  to  do  so  ?  If,  for  in- 
stance, a  party  wants  a  special  train — ^hires  a  special  train — to  cany 
liis  goods,  can  he  not  make  a  special  contract  with  the  company 
about  it  ?  Has  the  legislature  deprived  him  of  that  right  ?  It 
would  require  express  words  to  bring  me  to  the  conclusion  that 
they  have  done  so.  I  cannot  find  them  in  the  statutes.  Here  it 
was  a  special  car  that  the  plaintiff  hired.  He  made  a  special  con- 
tract for  it  with  the  company.  One  of  the  conditions  of  that  con- 
tract was  that  the  company  should  not  be  liable  for  damage  oc- 
casioned by  accident.  I  can  see  nothing  illegal  in  such  a  conmtion, 
as  the  statutes  stand. 

Appeals  dismissed  with  costs. 

Extent  to  which  Common  Carrier  may  Limit  Hit  Liabilityt — See  note 
to  Ball  V.  Wabash,  etc.,  B.  Co.,  25  Am.  &  Esg.  K  R.  Gas.  888. 


Commonwealth 

V. 

HoirsATONio  R.  Co. 


(Adoanee  eoBe,  MauaehusetU,    January  7,  1887.) 

The  Statutes  of  1885,  e.  888,  §2,  providiDg  that  the  railroad  commission- 
ers may  fix  the  rates  of  freight  to  be  charged  by  a  railroad  company  between 
points  outside  the  State  and  points  within  the  State,  violates  article  1, 
$8,  of  the  United  States  constitution,  which  provides  that  congress  shall 
have  the  exclusive  power  to  regulate  '*  commerce  among  the  several  States,  ^^ 
and  is  invalid. 

Tort  to  recover  a  penalty  as  provided  in  section  2  of  chapter  338 
of  the  acts  of  1885.  Trial  in  the  superior  court,  before  Babees, 
J.,  where  judgment  was  entered  for  the  plaintiff,  and  the  case  re- 
ported to  the  supreme  judicial  court.  The  facts  are  stated  in  the 
opinion. 

Justin  Dewey  for  defendant. 

George  F.  Hoar  for  the  Commonwealth. 
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MoBTON,  0.  J. — St.  1885,  c.  338,  provides,  in  the  second  section, 
BTATUTOKTPRo-  ^^^^  tlic  boEi'd  of  I'ailroad  commissioners  ^'niayiixa 
VISIONS.  maximum  charge  and   rate   for  any  freight  received 

in  Massachusetts  by  said  Honsatonic  B.  Co.,  for  transportation 
to  and  delivery  at  any  other  point  or  phice,  and  for  any  freight 
received  by  said  company  at  any  point  or  place  for  transportxi- 
tion  to  and  delivery  at  any  place  in  Massachusetts;  and  such 
ordei*8  shall  be  binding  upon  said  company,  and  said  Honsatonic 
R.  Co.  shall  not  receive  or  demand  any  greater  sum  for  such 
transportation  and  delivery  than  the  amount  so  fixed  as  a  maxi- 
mum." As  the  first  section  provides  for  fixing  rates  between 
any  points  in  Massachusetts,  we  think  it  clear  that  the  purpose  of 
the  second  section  was  to  provide  for  fixing  rates  between  points 
outside  the  State  and  points  within  the  State.  Otherwise  it  is 
useless.  The  fourth  section  provides  a  penalty  for  any  violation 
of  the  statute,  to  be  recovered  in  an  action  of  tort. 

Acting  under  the  authority  of  the  statute,  the  railroad  commis- 
sioners, on  July  25,  1885,  passed  an  order  fixing  the  maxi- 
mum rates  which  the  Honsatonic  R.  Co.  might  charge  for 
the  transportation  of  certain  kinds  of  freight  between  various 
points  or  places  in  the  State  of  Massachusetts  and  other  points 
or  places  in  the  State  of  Connecticut.  This  action  is  brought 
to  recover  the  penalties  provided  by  the  statutes  for  several 
violations  of  this  order  by  the  defendant  corporation,  each  count 
alleging  that  the  defendant  unlawfully  charged  and  received  more 
than  the  maximum  rate  fixed  by  the  order  for  the  transportation 
of  the  freight  therein  named,  between  Lee,  in  the  State  of  Massa- 
chusetts, and  Bridgeport,  in  the  State  of  Connecticut. 

The  defendant  contends  that  the  second  section  of  the  statute  of 

this  State,  which  we  have  quoted   above,  is   invalid,  because   it 

violates  the  eightli  section  of  the  first  article  of  the 

AMouKTB     TO    coustitutiou  of  the  United  States,  which  provides  that 

BKOULATIOlf  OF  1       11      1  .1  1         •  *      ^  l     ^ 

iNTKssTATB  cougrcss  shall  have  the  exclusive  power  to  regulate 
ijoMMKRCB.  jj  commerce  among  the  several  States."  This  question 
is  conclusively  settled  by  a  recent  decision  of  the  supreme  court  of 
the  United  States,  promulgated  since  the  case  at  bar  was  argued. 
A  statute  of  the  State  of  Illinois,  enacts  that  if  any  railroad  com- 
pany shall  charge  or  receive  for  the  transportation  of  passengera  or 
freight  of  the  same  class,  for  any  distance  within  the  State,  the 
same  or  a  greater  sum  than  is  at  the  same  time  charged  for  the 
transportation,  in  the  same  direction,  of  any  passenger  or  like 
quantity  of  freight,  of  the  same  class,  over  a  greater  distance  of 
tiie  same  railroad,  it  shall  be  liable  to  a  penalty.  A  suit  was 
brought  in  Illinois  to  recover  the  penalty  for  violating  this  pro- 
vision ;.  the  declaration  aUeging  that  the  defendant  cliarged  cer- 
tain parties  16  cents  per  hundred  pounds  for  carrying  a  load  of 
freight  from  Peoria,  m  the  State  of  Illinois,  to  New  York,  109 
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miles  of  the  distance  being  in  Illinois,  while  at  the  same  time 
it  charged  certain  other  parties  25  cents  per  hundred  pounds 
for  caiTjing  a  like  load  of  the  same  class  of  freight  from  Gilinan, 
in  the  State  of  Illinois,  to  New  York,  23  miles  of  the  distance  be- 
ing in  Illinois ;  both  places  being  on  the  line  of  the  road.  The 
supreme  court  held  that  the  provision  of  the  constitution  giving 
congress  the  power  to  regulate  "commerce  among  the  several 
States"  is  exclusive ;  that  no  State  has  the  power  to  pass  laws 
regulating  interstate  commerce,  although  congress  has  not  acted 
npon  the  subject,  and  that  the  law  of  Illinois,  so  far  as  it  applies 
to  the  transportation  of  freight  from  places  in  the  interior  of  Illi- 
nois to  places  in  another  State  under  one  contract,  is  unconstitu- 
tional and  invalid  ;  such  transportation  being  "  commerce  among 
the  several  States."  Wabash,  St.  L.  &  P.  R.  Co.  v.  State,  7  Sup. 
Ct.  Eep.  4 ;  s.  c,  26  Am.  &  Eng.  R.  R.  Cas. 

The  principle  of  this  case  governs  the  case  at  bar.  The  statute 
of  Massachusetts  undertakes  to  fix  the  rates  which  the  defendant 
shall  charge  for  transportation  of  freight,  not  only  within  this 
State,  but  also  within  the  State  of  Connecticut.  It  is  a  more  clear 
and  direct  regulation  of  interstate  transportation  or  commerce  than 
is  the  law  of  Illinois  against  unjust  discrimination.  We  are  thdre- 
fore  of  opinion  that  the  second  section  of  the  statute  we  are  con- 
sidering,  and  the  order  of  the  railroad  commissioners  under  it,  are 
invalid  and  of  no  force.  It  necessarily  follows  that  the  plaintiff 
cannot  maintain  this  action. 

Judgment  for  defendant. 

Bee  Wabuh  eta,  R  Co.  «.  State  96  Am.  A  Eng.  R  R  Cas.  1. 


MULLIGAK 
V. 
NOSTHEBN  PaGIFIO  R.  Oo. 

(Advance  Case,  Dakota.   October  4,  1886.) 

A  railway  company  delivered  to  the  owner  certain  goods  which  were  in 
its  ^/arehouse,  taking  his  receipt  therefor.  By  an  arrangement  between  the 
owner  and  the  warehouseman  and  baggageman  a  part  of  the  goods  were 
left  in  the  warehouse,  and  subsequently  lost.  The  baggageman  had  no  au- 
thority to  make  any  contract  for  the  company.  Eisld,  that  the  company  was 
not  liable  for  the  goods  lost ;  that  the  baggageman  permitting  part  of  the 
goods  to  remain  in  the  warehouse  was  his  private  arrangement,  to  which  the 
company  was  not  a  party. 

27  A.  A  £.  R  Cas.— 8 
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Appeal  from  district  oonrt,  BanBom  connty. 
Gaodwiriy   Van  Pelt  <b  Gamnuma  for  plaintiff  and  respondent 
W.  P.  Claugh  and  Oeo.  P.  FlaTvnery  for  defendant  and  ap- 
pellant 

McCoNNELL  J. — This  action  was  brought  originally  in  jostice's 
court  against  the  defendant  company,  as  a  common  carrier  of  goods, 
to  recover  the  sum  of  $100  damages  for  the  loss  of  a  box  of  house- 
Facts.  hold  goods  transported  for  Mulligan,  over  its  road,  to 

Lisbon  station,  and  by  Mulligan  claimed  never  to  have  been  de- 
livered. Judgment  having  been  rendered  for  plaintiff  in  the  jus- 
tice's court,  the  defendant  appealed  to  the  district  court  of  Bansom 
county,  where  the  action  was  again  tried,  resnlting  in  a  verdict  and 
judgment  for  the  plaintiff.  Defendant  moved  for  a  new  trial  upon 
the  ground  that  the  evidence  was  insuflScient  to  justify  the  veraict 
Said  motion  having  been  denied,  judgment  was  duly  entered,  and 
the  defendant  appeals  to  this  court. 

In  the  consignment  of  goods  to  the  plaintiff,  there  were  five 
separate  parcels,  namely,  four  ci*ates  and  one  box.  One  of  these 
crates  of  nousehold  goo^s  constitutes  the  subject  of  this  action.  The 
goods  reached  Lisbon  station,  and  the  plaintiff  applied  for  the 
goods  at  the  station,  found  them  there,  and  thereupon  executed 
and  delivered  to  the  agent  a  receipt  therefor.  He  then  applied  to 
an  employee  of  the  company  at  the  station,  named  Barr,  for  his 
freight.  Ban*  was  the  baggageman  and  warehouseman  at  the 
station.  Plaintiff,  living  several  miles  distant,  claimed  to  Barr 
that  his  transportation  facilities  were  not  equal  to  carrying  the 
entire  consignment  at  one  trip,  and  asked  him  and  obtained  from 
him  his  consent  to  leaving  a  portion  of  the  articles  in  the  station 
until  a  subsequent  trip.  About  a  week  later,  Mulligan  applied  to 
Barr  for  the  parcels  which  he  had  left,  but  one  of  them,  lorming 
the  subject  of  this  suit,  had  disappeared.  It  did  not  appear  from 
the  evidence  in  the  case  what  authority,  if  any,  Barr  had  to  bind 
the  company  by  consenting  to  retain  the  goods  on  storage  after 
they  had  been  receipted  for  to  the  station  agent.  It  expressly  ap- 
peared from  plaintiff's  own  evidence  that  the  station  agent  knew 
nothing  of  plaintiff's  intention  to  leave  the  goods  in  the  warehouse 
after  the  execution  of  the  receipt 

In  plaintiff^s  cross-examination  he  testified  as  follows :  ^^Que9- 
tion.  Did  not  Boyden,  the  agent,  tell  you,  when  you  receipted  for 
them  when  they  first  came,  that  he  delivered  all  five  packages  to 
you.  If  you  left  them  there  it  would  be  at  your  own  risk  ?  An- 
fi7oer.  No  such  conversation  occurred  at  all.  When  I  asked  him 
if  my  packages  were  there,  he  said  they  wei*e.  Q.  Tou  receipted 
for  ail  five?  A.  Certainly.  Q.  Didn't  he  inform  you  that  he 
delivered  them  to  you.  If  you  left  them  there,  you  left  them  at 
your  own  risk  f    A.  No,  sir ;  he  didn't  know  that  I  was  going  to 
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leave  them.  Q.  Did  you  have  any  talk  with  Mr.  Barr  at  that 
time?  A,  Yes,  sir;  I  told  him  I  couldn't  take  them  all  that  night. 
I  would  leave  them  there — take  the  others  the  next  time  I  was  in." 
Boyden,  the  station  agent,  in  his  evidence  says  tliat  he  was  not 
present  in  the  warehouse  at  either  time  when  the  plaintiff  applied 
for  his  ^oods.  The  transaction,  therefore,  appears  to  have  been 
this:  The  company,  as  common  carrier,  received  Mulligan's  pack- 
ages at  St.  Paul,  and  transported  them  safely  to  Lisbon  station,  and 
landed  them  in  its  warehouse.  After  their  arrival,  plaintiff  ap- 
plied to  the  proper  authority,  namely,  the  agent  in  charge  of  the 
station,  received  delivery  of  the  goods,  and  receipted  for  them. 
There  is  no  pretence  whatever  that  the  goods  were  not  all  there 
and  turned  over  to  him.  Hence  the  contract  of  the  company  as  a 
common  carrier  was  fully  satisfied. 

It  nowhere  appears  that  Barr  had  any  authority  to  enter  into  any 
contract  whatever  on  the  part  of  the  company,  or  to  assume  any 
obligation  in  its  behalf.    It  expressly  appears,  and  is  ^ 
admitted  by  the  plaintiff,  that  tne  station  aeent,  who  hIsT'ho  j^nSS- 

CD  *  lUTY       T^       coif* 

it  must  be  assumed  possessed  all  the  authority  of  the  tract  fob  com. 
company  at  the  station,  did  not  even  know  of  the  plain-  ^^^' 
tiff's  intention  to  leave  the  parcels,  or  a  part  of  them,  after  they 
had  been  delivered  to  him  and  he  had  receipted  for  them.  It  must 
be  assumed  that  the  transaction  by  which  Barr  consented  to  permit 
the  goods  to  remain  was  simply  his  own  private  arrangement,  to 
which  the  company  had  never  become  a  party.  If,  therefore,  Barr 
lost  the  goods,  he  lost  them,  not  as  a  custodian  for  the  company, 
but  as  the  custodian  of  the  plaintiff. 

Tlie  plaintiff  failed  to  make  out  any  case  against  the  railroad 
company,  and  the  verdict  should  have  been  for  the  defendant. 

The  judgment  is  reversed. 

(All  the  justices  concur.) 

What  amounts  to  Delivery  to  Consignee— When  Carriers'  Liability  Ceases. 
—See  S.  &.  N.  Ala.  R.  Co.  «.  Wood,  16  Am.  &  Eng.  R  R.  Cas.  267;  Wilson 
Sewing  Machine  Co. «.  Louisville,  etc.,  R.  Co.,  6  lb.  593;  Nicholas  «.  N.  Y. 
Gent.  R.  Co.,  9  lb.  108;  McEinneyo.  Jewett,  9  lb.  209;  S.  &  N.  Ala.  R  Co. 
o.  Wood,  9  lb.  419. 
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East  Tennessee,  Yibginia  and  Oeobgia  B.  Oo» 

V. 

Hale. 

(Adoanee  Oase^  Tenneaaee,     September ,  1886.) 

In  an  action  against  a  railroad  company  for  failure  to  deliver  a  car-load  of 
mules  according  to  a  contract  under  which  the  company  agreed  to  deliver 
within  a  reasonable  time  at  Dalton,  Georgia,  the  measure  of  damages  is  the 
difference  in  the  market  value  of  the  stock  at  that  point  when  it  should  have 
been,  and  when  it  was  in  fact,  delivered  there ;  and  if  there  was  no  market 
value  at  that  point,  such  value  may  be  ascertained  by  proof  of  the  market 
value  at  other  convenient  points. 

Appeal  from  Circuit  Oonrt,  Monroe  County. 
Booster,  Henderson  ds  Joroulman  for  appellant. 
Chainbers  <&  PrUehard  and  Mr,  Stephens  for  S.  P.  Hale. 

Skodgrabs,  J. — This  was  a  suit  on  a  contract  to  carry  from 
Sweetwater,  Tennessee,  and  deliver  at  Dalton,  Georgia,  a  car-load 
of  stock.  The  declaration  filed  contained  a  connected  statement 
Facto.  of  Boveral  causes  of  action,  treated  by  the  parties  as 

four  counts.  The  first  was  that  the  defendant  so  negligently  and 
carelessly  carried  said  stock  that  three  mules  were  crippled  and 
greatly  damaged  ;  the  second,  that  defendant  failed  and  neglected 
to  deliver  said  stock  in  a  reasonable  time,  whereby  plaintiff  was 
deprived  of  the  use  of  the  same,  and  they  were  of  much  less 
value ;  third,  that  defendant  agreed  to  deliver,  in  time  for  the 

market  on  the day  of  January,  1881,  and  defendant  did  not 

deliver  in  time  for  said  market,  whereby  the  plaintiflE  lost  the 
profit  that  he  would  have  made  had  they  been  delivered  as  agreed, 
etc. ;  fourth,  that  said  stock  was  delivered  to  defendant  to  be  car- 
ried to  Dalton  by  a  certain  specified  tinie,  and  by  the  carelessness 
and  negligence  of  defendant,  said  stock  was  not  delivered  within 
the  said  time,  and,  through  such  negligence  and  carelessness  of  de- 
fendant, great  injury  and  damage  resulted  to  plaintiff.  There 
were  three  pleas :  Not  guilty  ;  not  guilty  within  three  years ;  and 
that  the  injury  was  the  result  of  negligence  of  plaintiff.  The  ver- 
dict was  in  favor  of  plaintiff  for  $500,  judgment  thereon,  and  de- 
fendant appealed  in  error. 

The  commission  of  referees  report  in  favor  of  a  reversal  upon 
various  grounds  and  exceptions  filed  upon  the  whole  case  for  our 
consideration  and  final  judgment.  Upon  the  contract  proven 
and  the  facts  of  this  case,  it  is  unnecessary  to  note  three  of  the 
counts.    There  was  no  contract  to  deliver  at  Dalton  "in  time  for 
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market  on  the day  of  January,  1881,"  or  "by  a  certain  speci- 
fied time,"  as  set  out  in  the  last  two  counts ;  nor  was  there  any  evi- 
dence whatever  that  the  three  mules  were  crippled  between  Sweet- 
water and  Dalton,  as  averred  in  the  first  count ;  nor  the  amount  of 
damages  done  by  such  crippling,  which  it  does  appear  occurred  at 
some  point  while  their  route  continued.  So,  these  three  counts 
may  be  regarded  as  out  of  the  way  and  need  be  no  further  no- 
ticed. 

Treating  the  second  averment  as  a  good  cause  of  action  defect- 
ively stated,  the  case  stands  as  a  suit  upon  a  contract,  in  which  de- 
fendant received  of  complainant  at  Sweetwater,  Tennessee,  agree- 
ing to  deliver  at  Dalton,  Georgia,  within  a  reasonable  time,  a  car- 
load of  stock,  which  it  negligently  and  carelessly  failed  to  deliver 
as  agreed  and,  during  the  delay  occasioned  by  such  negligence,  the 
stock  depreciated,  to  plaintiff's  damage  $1000.  The  only  damage 
recoverable  under  this  declaration  would  be  the  difference  in  the 
market  value  of  the  stock  at  Dalton,  Georgia,  when  it  damages  rb- 
should  have  been  and  when  it  was  in  fact  delivered  maSct^ub 
there.  In  the  evidence,  the  plaintiff  tried  to  make  out  -^«^^- 
a  case  of  damages  resulting  to  him  for  failure  to  reach,  in  proper 
time,  the  market  at  Madison,  Georgia,  to  which  point  the  stock 
was  consigned,  and  where  it  appeared  by  some  incompetent  testi- 
mony admitted,  he  had  a  contract  for  the  sale  of  certain  mules  of 
a  description  which  he  thought  his  would  fill.  But  it  will  be  re- 
membered he  had  made  no  such  case  in  the  pleadings.  "No  refer- 
ence is  made  to  Madison,  and,  from  the  declaration  and  pleas  filed, 
it  appears  only  that  direct  damages  for  failure  to  deliver  at  Dalton, 
and  injury  there  resulting,  as  though  that  was  his  contemplated 
market,  is  sought.  No  averment  is  made  that  defendant  had  con- 
signed the  stock  to  Madison  over  defendant's  road,  and  any  other 
connection  therewith,  and  that,  owing  to  defendant's  negligence  in 
carrying  the  stock  over  its  road  to  Dalton,  delay  in  reaching  Madi- 
son was  occasioned,  and  the  damans  thereby  resulted ;  but  the 
case  made  in  the  pleadings  is  one  which  makes  all  evidence  of  dam- 
^S^  hy  reason  of  the  failure  to  arrive  at  Madison  in  reasonable 
time,  or  in  any  time,  wholly  irrelevant.  It  was  therefore  error  in 
the  circuit  judge  to  admit,  over  defendant's  objection,  the  evidence 
of  plaintiff's  witness  Henley,  that  he  had  a  contract  for  the  sale  of 
eighteen  of  the  mules  at  Madison,  and  his  loss  in  consequence  of 
failure  to  reach  there  in  time  to  fulfil  it. 

It  was  also  error  to  allow  the  evidence  given  by  some  witnesses 
that  the  actual  value  of  the  mules  at  Madison  was  $500  less  than 
it  was  when  they  left  Sweetwater ;  and  the  charge  of  the  court 
that  the  jury,  ''if  the  evidence  showed  that  the  mules  were  con- 
si^ed  to  Madison,  Georgia,  for  the  market  there,  and,  by  reason 
01  the  illejral  delay  on  the  line  of  defendant,  they  were  rendered 
less  valuable  to  the  plaintiff  at  Dalton,  to  fill  contracts  at  or  for  the 
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market  at  Madison,  might  give  plaintiff  damages  to  the  extent  of 
such  injaries  at  Dalton,"  was  clearly  erroneoos,  for  the  same  reason 
as  was  also  the  farther  charge  that  it  ^^  was  competent  for  the  jarj 
to  look  to  the  condition  of  the  mnle  market  at  Madison,  to  out- 
standing contracts  for  the  delivery  of  mules  there,  if  any  are 
shown,  in  connection  with  all  other  evidence  on  the  subject,  in 
order  to  say  how  it  is  at  Dalton,  and  to  ascertain  the  damages,  if 
any,  to  defendant  at  Dalton,  at  the  time  of  the  delivery  of  said 
mules."  Instead  of  saying  this  to  the  jury,  the  court  should  have 
said,  under  the  pleadings  in  this  case,  they  could  look  alone  to  the 
market  value  of  the  stock  at  Dalton  ;  and  if  there  had  been  anv 
delay  in  its  delivery  there,  occasioned  by  the  negligence  and  fault 
of  the  defendant,  they  would  ascertain  its  value  at  the  time  it 
would  have  been  delivered,  and  at  the  time  it  was  delivered,  and 
depreciation,  if  there  was  any,  in  this  comparison  would  be  the 
measure  of  damages ;  and  plaintiff  would  be  entitled  to  recover  the 
difference  in  the  value  of  the  stock  at  the  time  it  was  delivered 
and  its  value  at  the  time  it  should  have  been  delivered  under  the 
contract.  If  it  had  then  appeared  that  there  was  no  market  at 
Dalton,  then  such  value  might  have  been  ascertained  upon  proof 
of  the  market  value  at  other  convenient  points ;  but  proof  of  value 
elsewhere  would  have  been  irrelevant,  except  upon  such  occasion, 
to  establish  value  at  Dalton ;  and,  even  in  that  view,  evidence  of 
defendant's  contract  at  Madison,  as  admitted,  would  have  been  in- 
competent. The  evidence  must  be  confined  to  the  case  made  in 
the  pleading,  and  not  addressed  to  the  case  which  might  have  been 
made  upon  the  contract  and  facts,  upon  a  different  state  of  plead- 
ing. The  commission  reported  that  there  was  no  evidence  to  sus- 
tain the  verdict.  It  is  clear  that  the  evidence  did  not  justify  a 
verdict  for  $500  for  the  depreciation  occasioned  by  delay  or  other- 
wise betn^een  Cleveland  and  Dalton ;  but  as  the  evidence  was  not 
confined  to  this  point,  under  the  rulings  of  the  circuit  judge,  and 
as  a  new  trial  is  to  be  had,  we  content  ourselves  to  reverse  for 
errors  indicated,  without  expressing  any  opinion  on  the  question  as 
to  whether  there  was  any  evidence  offered,  or  which  could  have 
been  offered,  upon  the  facts  shown,  to  justify  a  verdict  for  any 
amount.  The  report  of  the  commission  will  not  be  confirmed,  as 
in  some  other  respects  it  is  not  satisfactory,  but  the  judgment  of 
the  circuit  court  will  be  reversed,  and  the  case  remanded  for  a  new 
trial.     The  defendant  in  error  will  pay  the  cost  of  this  court. 

Measure  of  Damages  where  Goods  are  Delayed  in  Transit. — See  Lindley 
e.  Richmond,  etc.,  R.  Co.,  9  Am.  &Eng.  R.  R.  Gas.  81;  Peterson's  Case,  18 
lb.  678;  Houston,  etc.,  R.  Co.  e.  Jackson,  21  lb.  126;  Texas  Pac  R.  Co.  e. 
Nicholson,  21  lb.  188;  St.  Louis,  etc.,  R.  Co.  e.  Mudford,  and  note^  21  lb. 
189-142;  Houston^  etc.,  R.  Co.  e.  Smith,  22  lb.  421. 
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BiBD 
V. 

Georgia  B* 

(72  Georgia,  655.) 

A  carrier  who  receiyes  goods  to  be  carried  oyer  its  own  lines  and  oyer  sac- 
eessiye  lines  of  transportation  connected  therewith,  to  be  deliyered  at  some 
distant  point,  acts  as  the  forwarding  agent  of  the  owner  in  giying  instruc- 
tions  as  to  the  transportation  of  the  goods ;  and  in  case  of  a  mistake  by  the 
first  carrier  in  directing  the  goods,  the  last  carrier  will  have  a  lien  upon  them 
for  the  freight  earned  by  it,  unless  the  owner  gave  notice  of  the  route  and 
the  lines  of  road  over  which  his  goods  were  to  be  transported. 

If  goods  were  shipped  over  a  connecting  line  of  roads,  and  there  were  two 
routes  by  which  the  terminal  point  could  be  reached,  one  of  which  was  des- 
ignated by  direction  of  the  consignee,  who  was  also  the  owner,  but  they 
were,  in  fact,  sent  to  the  terminal  point  by  the  other  route,  if  the  road  so 
wrongly  receiving  them  knew  of  the  direction  as  to  their  shipment  when  it 
received  them,  its  transportation  of  the  goods  would  be  voluntary;  it  would 
have  no  right  to  charge  freight  for  transportation,  would  have  no  lien  on  the 
goods  for  such  charges,  and  could  not  retain  possession  for  the  purpose  of 
collecting  them. 

A  demand  by  the  consignee  and  refusal  by  the  defendant  to  deliver  the 
goods  would  be  a  conversion  for  which  trover  would  lie;  and  the  county 
where  such  demand  and  refusal  occurred  would  be  the  proper  venue  of  the 
action. 

Whether  the  carrier  receiving  and  transporting  the  goods  had  knowledge 
of  the  direction  that  they  should  be  transported  by  a  different  line,  was  a 
question  of  fact  for  the  jury;  and  the  marks  on  the  goods,  with  other  dr- 
cnmstanoea,  could  be  considered  in  determining  that  question* 

Before  Judge  Ebtes.    Clarke  Superior  Oonrt. 
George  D.  Thomcu  for  plaintiff  m  error. 
J.  JS.  Oummmg  for  defendant. 

Blandfobd,  J. — ^The  plaintiff  in  error  brought  his  action  of 
trover  a^inst  defendant.  Upon  the  trial  of  the  case,  he  showed 
that  he  snipped  the  goods  sued  for  from  Cincinnati  and  facts. 

other  points  to  Athens,  Georgia.  Bills  of  lading  were  taken  by 
plaintiff,  which  specified  that  tbe  goods  were  to  be  shipped  from 
Atlanta  to  Athens  via  Bichmond  &  Danville  R. ;  on  the  pack« 
ages  of  goods  were  marked,  '^  John  Bird,  Athens,  Oeorgia,  via  B. 
&  D.  B.  R."  The  defendant  company  received  the  goods  at  At- 
lanta from  the  Western  &  Atlantic  R.,  and  earned  them  to 
Athens.  Plaintiff  tendered  the  freight  charges  to  Atlanta,  and 
demanded  that  the  goods  be  delivered  to  him.  This  demand  was 
refused  by  defendant,  unless  plaintiff  would  also  pay  the  freight 
charge  from  Atlanta  to  Athens,  and  asserted  its  right  to  retain 
the  goods  for  its  lien  for  such  freight  charges.  It  was  also  shown 
that  there  was  a  way-bill  accompanying  these  goods,  which  indi- 
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cated  that  the  goods  were  to  be  transported  over  defendant's  road. 
The  court,  among  other  things,  charged  the  jury  that  ^^  a  deviation 
from  the  route  over  which  goods  are  ordered  to  be  shipped  gives 
no  rights  of  action,  unless  such  deviation  is  accompanied  with  loss 
or  damage."  "  A  deviation  by  a  railroad  company  from  the  route 
selected,  and  for  which  instructions  are  given  by  the  shipper,  will 
not  amount  in  law  to  a  conversion,  unless  such  deviation  is  accom- 
panied with  loss  or  damage."  "  When  goods  are  shipped  over  a 
specified  route,  which  includes  several  connecting  railroads,  and 
one  of  those  intermediate  roads  diverts  the  goods  from  such  speci- 
fied route,  and  sends  them  to  their  destination  without  loss  or  dam- 
age, the  last  road  (although  not  in  the  specified  route),  will  have  a 
lien  for  its  reasonable  freight  charges,  and  may  hold  the  goods  until 
such  charges  are  paid,  unless  actual  notice  be  given  to  such  road 
by  the  shipper  not  to  receive  or  transport  the  goods." 

The  jury,  under  these  instructions,  found  for  the  defendant ; 
whereupon  plaintiff  moved  the  court  for  a  new  trial,  alleging  as 
error  the  charges  aforesaid.  The  court  refused  the  motion,  and 
this  writ  of  error  is  prosecuted  to  reverse  the  rulings  of  the  court 
below. 

1,  2,  3,  4.  A  carrier  who  receives  goods  to  be  carried  over  his 
own  lines,  and  over  successive  lines  of  transportation  connected 
with  it,  to  be  delivered  at  some  distant  point,  acts  as  the  forward- 
ing agent  of  the  owner  in  giving  instructions  as  to  the  transporta- 
tion of  the  goods  ;  and  in  case  of  a  mistake  by  the  first 
dSfSSnt  carrier  in  directing  the  goods,  the  last  carrier  will  have 
toat'dirbcmd  a  lien  upon  the  goods  for  the  freight  earned  by  it,  unless 
BT  OWNER.  ^^^  owner  gave  notice  of  the  route  and  the  lines  of  road 
over  which  his  goods  were  to  be  transported.  6  Allen,  246.  If 
the  plaintiff's  goods  were  to  be  shipped  over  the  Bichmond  &  Dan- 
ville R.  from  Atlanta  to  Athens  by  the  direction  of  the  plaintiff, 
and  if  such  direction  was  known  to  the  defendant  when  it  received 
the  goods  at  Atlanta,  the  transportation  of  the  goods,  under  these 
circumstances,  by  defendant  to  Athens  would  be  voluntary,  and 
for  which  it  would  have  no  right  to  charge  freight  for  their  trans- 
portation, and  would  have  no  lien  on  the  goods  for  such  freight 
charges,  and  consequently  could  not  retain  the  goods  in  its  posses- 
sion for  such  charges.  A  demand  by  the  plaintiff  and  refusal  bv 
defendant  to  deliver  the  goods  would  be  a  conversion  for  which 
trover  would  lie,  and  the  county  where  such  demand  and  refusal 
occurred  would  be  the  proper  venue  of  the  action. 

The  main  question  in  this  case  is,  did  the  defendant  know,  when 
it  received  the  plaintiff's  goods  from  the  Western  &  Atlantic  B^, 
DvwDAHT  HO  that  the  same  were  to  be  transported  over  the  Richmond 
tormujSpoiS  &  Danville  B.,  or  were  the  facts  suflScient  to  charge 
ATioK.  |.jjg  defendant  with  such  knowledge  t    If  so,  then  the 

defendant  would  have  no  right  to  demand  pay  for  such  transpor- 
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tation.  The  question  whether  defendant  had  such  knowledge  was 
a  qaestion  for  the  determination  of  a  jury,  under  the  facts,,  and  it 
would  be  proper  for  them  to  take  into  consideration  the  marks  on 
the  several  packages  of  goods ;  did  these  marks  indicate  that  the 
goods  were  to  go  oy  way  of  the  Eichmond  &  Danville  K.  ?  This, 
together  with  other  facts  submitted  in  evidence,  should  be  con- 
sieered,  and  they  should  find  whether  defendant  knew  that  plain- 
tiff had  directed  his  goods  shipped  over  another  line  of  road  than 
defendant's ;  and  if  such  should  prove  to  be  the  fact,  the  defend- 
ant would  be  liable  in  this  action. 

This  question  has  not  been  fairly  submitted  for  the  consider- 
ationof  tne  jury  in  the  several  charges  of  the  court  complained  of. 

Cases  cited  by  plaintiff  in  error:  Code,  §719  (q);  68  Ga.  623 ; 
26  Id.  619 ;  14  Id.  283 ;  48  Id.  85  ;  Code,  §2077 ;  25  Ga.  707 ; 
Hutch,  on  Carriers,  §§447,  491,  468,  443,  310 ;  Lawson  on  Car- 
riers, §11 ;  8  Gray,  262 ;  9  Id.  231 ;  5  Cushing,  137 ;  1  Doug.  1. 

For  defendant  in  error:  Hutch,  on  Car.  478 ;  6  Allen,  246 ;  105 
Mass.  267 ;  8  Gray,  262,  266  ;  100  Mass.  515,  262 ;  Sedgewick  on 
Damages,  97. 

Let  the  judgment  refusing  the  new  trial  be  reversed. 


South  Aim  Nobth  Alabaica  B.  Oo. 

Wilson. 

(78  Alabama  687.) 

When  compensation  is  demanded  of  a  railroad  company  for  damages  to 
goods  transported,  and  the  demand  is  refused  on  the  ground  that  the  goods 
were  carriea  at  the  '*  owner's  risk;*'  this  is  a  circumstance  from  whidi  the 
jury  may  infer  a  waiver  of  all  other  grounds  of  defence,  and  an  admission 
that  the  ffoods  were  damaged  while  in  possession  of  the  carrier. 

When  Toss  or  damage  to  goods  occurs  while  they  are  in  the  custody  of  the 
carrier,  though  carriea  at  *'  owner's  risk,"  the  carrier  must  make  at  least  a 
prima  /aeie  showing  that  it  was  not  caused  by  his  negligence. 

Under  a  complaint  in  the  form  prescribed  for  the  non -delivery  of  goods 
by  a  carrier  (Code,  p.  708,  Form  No.  18),  a  recovery  cannot  be  had  on 
proof  that  they  were  delivered  in  a  damaged  condition. 

Appkal  from  the  Circuit  Court  of  Chilton. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  H.  A.  Wilson  against  the  appellant, 
a  domestic  corporation,  claiming  $85  '^  as  damages  for  certain 
goods,"  which  were  particularly  aescribed,  "  received  by  the  South 


42        SOUTH  AND  NORTH  ALABAMA  B.  GO.  t.  WILSON. 

&  North  Alabama  B.  Co.  as  a  common  carrier,  to  be  delivered  to 
the  plaintiff  at  Lomaz,  in  the  county  of  Chilton,  State  of  Ala- 
bama, for  a  reward ;  which  the  South  &  Korth  Alabama  R.  Co. 
as  aforesaid  failed  to  do."  On  all  the  evidence  adduced,  which  is 
set  out  in  the  bill  of  exceptions,  and  the  substance  of  which  is 
stated  in  the  opinion  of  this  court,  the  defendant  asked  the  court 
to  instruct  the  jury  ^'  that  they  must  find  for  the  defendant,  if  they 
believed  the  evidence ;"  and  the  refusal  of  this  charge  is  now 
assigned  as  error. 

Thas.  Q,  Jones  and  </.  M.  FdQoMT  for  appellant 

W.  A.  ColMerj  contra. 

Stonb,  C.  J. — Wilson,  the  appellee,  shipped  furniture  by  the 
appellant  corporation  from  Montgomery,  to  be  delivered  at  Lomax, 
FA0T8.  a  flag  station  on  the  railroad.     There  was  proof  that 

the  furniture  was  well  packed  and  in  a  sound  condition  when  it  was 
placed  on  a  dray  to  be  delivered  on  the  railroad ;  that  on  the  next 
day,  a  few  or  several  hours  after  the  unloading,  as  testified  by  the 
several  witnesses,  the  furniture  was  lying  on  tne  platform  used  for 
such  purpose  at  Lomax,  and  was  damaged.  Claim  of  compensation 
for  the  injury  was  made  on  the  railroad,  and  the  testimony  tends 
to  show  that  the  claim  was  referred  to  the  general  freight  agent, 
who  declined  to  pay,  giving  as  the  only  expressed  reason  that  the 
furniture  was  shipp^  at  the  ^^  owner's  risk."  No  bill  of  lading 
was  produced,  nor  was  it  shown  whether  any  was  given.  The 
foregoing  is  the  substance  of  all  the  testimony,  except  that  which 
relates  to  the  extent  of  the  injury.  The  single  question  presented 
for  our  consideration  springs  out  of'  the  refusal  of  the  court  to 
charge  the  jury  that  if  they  believed  the  evidence,  they  must  find 
for  the  defendant. 

If  there  was  a  correspondence  between  the  allegations  and  the 
proof  there  is  one  hypothesis— only  one — on  which  the  charge 
asked  could  have  been  properly  given.  That  hypothesis  is  that 
smpMniT  AT  there  was  no  testimony,  either  of  fact  or  circumstance, 
coSStt  "St  'ipon  which  the  jury  could  have  found  that  the.fumiture 
SSoM  '"Saul  was  injured  through  the  railroad's  want  of  care.  1 
onroB.  Brick,  big.  335  ;  Hall  v.  Posey,  at  present  term.     Is 

that  the  condition  of  this  case,  as  shown  by  the  record }  We  think 
not.  When  demand  was  made  on  the  railroad  for  compensation 
for  injury  done  to  the  furniture,  the  refusal  to  pay  was  placed,  not 
on  general  grounds,  nor  on  a  denial  that  the  furniture  was  injured 
while  in  transit  on  the  railroad,  but  on  the  specific  ground  that  the 
furniture  had  been  shipped  at  the  own^er^s  risk.  Placing  the  refusal 
on  this  ground  was  at  least  a  circumstance  the  jury  might  consider 
in  determining  whether  all  other  grounds  were  waived,  or  did  not 
exist.  Such  is  the  rule  in  analogous  questions.  Then,  if  the  jury 
inferred  from  the  character  of  tne  refusal  that  the  corporation  did 
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not  controvert  the  breaking  while  the  furniture  was  in  its  custody, 
but  claimed  exemption  from  liability  by  force  of  the  special  agree- 
ment that  the  shipment  was  at  the  owner's  risk ;  this,  witnout 
more,  did  not  exempt  the  railroad  from  liability.  In  Steele  v. 
Townsend,  37  Ala.  SflT,  253,  this  court,  speaking  of  this  question, 
said  :  "  The  correct  view  is  that  the  loss  is  not  brought  within  the 
exception,  unless  it  appears  to  have  occurred  without  negligence 
on  the  part  of  the  carrier ;  and  as  it  is  for  the  carrier  to  brin^ 
himself  within  the  exception,  he  must  make  at  least  9i prima  facie 
showing  that  the  injury  was  not  caused  by  his  neglect."  S.  &  N. 
Ala.  R.  Co.  V.  Henlein,  52  Ala.  606.  No  testimony  was  offered 
to  exculpate  the  railroad  from  neglect.  Other  reasons  might  be 
given  in  support  of  the  position  taken  above. 

There  is,  however,  another  view  of  this  question.  The  gravor 
men  of  the  complaint  is  the  non-delivery  of  the  furniture  at  the 
depot  of  its  destination.  Its  language,  after  describ-  bbiuch  or  oow- 
ing  the  furniture,  is:  ''Received  by  the  South  and  um. 
North  Ala.  B.  Co.  as  a  common  carrier,  to  be  delivered  to  the 
plaintiff  at  Lomax,  in  the  county  of  Chilton,  State  of  Alabama, 
for  a  reward ;  which  the  South  and  North  Ala.  R.  Co.  as  afore- 
said failed  to  do."  This  is  a  substantial  copy  of  form  No.  13,  p. 
703  of  the  Code  of  1876,  and  is  appropriate  and  sufficient  when 
the  complaint  is  that  the  goods  were  not  delivered.  In  such  case, 
the  gravaTnen  is  the  breach  of  the  contract  to  deliver.  In  the 
present  case  the  goods  were  delivered,  and  the  complaint  is  that 
they  were  broken  and  damaged  in  transit  by  the  negligence  of  the 
carrier.  This  was  no  breacn  of  the  contract  to  deliver,  but  may 
have  been  a  breach  of  the  duty  or  agreement,  express  or  implied, 
to  deliver  in  good  order,  or  such  order  as  the  contract  of  affreight- 
ment required.  The  averment  shows  a  non-feasance,  while  the 
Eroof  tends  to  show  a  malfeasance.  There  was  a  material  variance 
etween  the  allegations  and  proof — ^such  as  required  an  amendment 
of  the  complaint  to  justify  a  recovery.  1  Greenl.  Ev.  §§  63,  64, 
66 ;  Hutch,  on  Car.  §  750 ;  Fairchild  v.  Slocum,  19  Wend.  329 ; 
Hall  V,  Penn.  Co.,  90  Ind.  459. 

The  evidence  did  not  sustain  the  allegations,  and  for  this  reason 
the  charge  asked  should  have  been  given. 
Reveraed  and  remanded. 
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LouiflviLLB  AND  Nashville  R.  Chx 

V. 

Meyer. 

(78  Alabama,  597.) 

A  demand  and  refusal  being  only  a  method  of  proving  a  default,  and  the 
law  not  requiring  a  useless  thing,  an  action  may  be  maintained  against  a 
carrier  for  the  loss  of  goods,  without  proof  of  a  demand  at  the  place  of 
destination,  when  the  evidence  shows  that  the  goods  never  reached  that 
place. 

When  a  common  carrier  receives  goods  consigned  to  a  place  beyond  the 
terminus  of  his  own  line,  and  does  not  limit  his  liability  by  express  contract, 
he  assumes  the  duty  and  obligation  to  deliver  them  safely  at  the  place  of 
destination,  and  is  liable  for  a  loss  occurring  on  any  part  of  the  route. 

The  carrier  may,  by  express  contract,  limit  his  liability  to  losses  or  dam- 
age occurring  on  his  own  route ;  but  such  limitation  must  he  shown  to  have 
been  brought  to  the  notice  of  the  consigner,  and  to  have  been  accepted  by 
or  acquiesced  in  by  him. 

If  the  consignor,  contemporaneously  with  the  delivery  of  the  goods  to  the 
carrier,  receives  a  bill  of  lading  limiting  the  liability  of  the  carrier  to  losses 
occurring  on  his  own  route,  **  possibly  he  would  be  conclusively  presumed 
to  have  read  it,  and  to  have  acquiesced  in  it;"  but  this  principle  does  not 
apply,  where  it  is  shown  that  the  carrier,  receiving  the  freight  for  the  entire 
route,  made  out  a  bill  of  lading,  which,  being  incomplete  as  to  the  amount 
of  the  charges,  was  not  delivered  to  the  consignor  at  the  time,  but  was  after- 
wards forwarded  to  him  by  mail  at  the  place  of  destination. 

Appeal  from  the  Circuit  Court  of  Cnllman. 

Tried  before  the  Hon.  James  Aiken. 

This  action  was  brought  by  Henry  Meyer,  against  the  appellant 
corporation,  as  a  common  carrier,  to  recover  damages  for  tne  loss 
of  certain  goods  delivered  by  him  to  the  defendant,  at  Cullman, 
to  be  carried  and  delivered  to  him  at  Bluffton,  in  Indiana.  On  the 
evidence  adduced,  the  defendant  requested  seven  charges  in  writing 
to  the  jury,  each  of  which  the  court  refused  to  give.  The  defeno- 
ant  duly  excepted  to  the  refusal  of  these  charges,  and  the  several 
assignments  of  error  are  based  on  their  refusal.  The  opinion 
states  the  material  facts. 

Geo.  H,  Parker  for  appellant. 

H.  Z.  Wa&ington^  contra. 

Stone,  C.  J. — The  appellant  railroad  company  received  at  one 
of  its  depots,  a  package  of  freight,  consigned  to  the  appellee  at 
FAcra.  Blunton  in  the  State  of  Indiana,  a  point  beyond  the 

terminus  of  its  own  line  of  railroad.      It  receiveo  prepaid  freight 
for  the  whole  distance,  and  executed  a  bill  of  lading,  binding  itself 


HOT 

racusiJiT. 
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to  deliver  the  freight  at  the  place  of  consignment.  The  consignee 
brought  this  action,  and,  averring  that  the  goods  were  not  delivered, 
sued  to  recover  their  value.  There  were  verdict  and  judgment 
for  the  plaintifE. 

The  first  charge  asked  by  the  defendant,  and  refused  by  the 
court,  asserts  the  proposition,  that  unless  the  plaintifiE  demanded 
the  goods  at  the  point  of  destination — BluSton,  Indiana  ixxahd 
— from  the  carrier  at  that  point,  then  there  can  be  no 
recovery.  This  charge  was  rightly  refused.  The  law  does  not 
require  a  useless  thing;  and  there  is  testimony  tending  to  prove 
that  the  goods  were  lost  before  they  reached  their  destination.  If 
that  be  true,  a  demand  would  have  been  fruitless,  and  need  not 
have  been  made.  Demand  and  refusal  are  but  a  method  of  prov- 
ing a  default;  and  that  default  may  be  proved  by  other  methods, 
as  well  as  bv  demand  and  refusal. 

The  rule  is  settled  in  this  State,  that  "  where  a  carrier  receives 
goods  directed  [consigned]  to  a  place  beyond  the  terminus  of  his 
own  route,  without  limiting  his  liability  by  express 
a^creement,  by  the  acceptance  of  the  ficoods  he  assumes  minal  uabiutt 
the  duty  and  incurs  the  obligation  to  deliver  them 
safely  at  the  point  of  destination."  M.  &.  G.  R.  Co.  v.  Copeland, 
63  Ala.  219.  And  this  is  the  declared  rule  in  a  majority  of  the 
best  considered  cases.  111.  Cent.  B.  Co.  v,  Copeland,  24  111.  332; 
III.  Cent.  R.  Co.  v.  Johnson,  34  111.  389 ;  So.  Express  Co.  v.  Shea, 
38  Ga.  519 ;  Little  v.  Semple,  8  Mo.  99  ;  Hill  Man  Co.  v.  B.  &  L. 
R.  Co.,  104  Mass.  122  ;  Railroad  Co.  v.  Pratt,  22  Wall.  123 ;  Weed 
V,  S.  &  S.  R.  Co.,  19  Wend.  534 ;  Burtis  v.  B.  &  S.  L.  R.  Co.,  24 
N.  T.  269;  Quinby  v.  Vanderbilt,  17  N.  T.  315 ;  Lock  Co.  v.  R. 
Co.,  48  N.  H.  339 ;  Noyes  v.  R.  Co.,  27  Verm.  110 ;  Perkins  v.  R. 
Co.,  47  Mo.  573 ;  Carter  v.  Peck,  4  Sneed,  203 ;  Mosher  v.  So. 
Express  Co.,  38  Ga.  37. 

We  do  not  understand  the  rule  stated  above  to  be  controverted 
in  this  case ;  but  it  is  contended  for  appellant,  that  there  is  an  ex- 

Eress  exception  from  the  operation  ox  the  rule,  embodied  in  the 
ill  of  lading  given  in  this  case,  and  that  the  railroad  company  has 
broufi^ht  itself  within  the  exception.  The  doctrine  may  be  regarded 
as  settled,  that  a  common  earner  may  by  contract  lessen 
the  stern,  if  not  severe  liability,  which  rested  upon  him  ubr  to  ldot 
by  the  rules  of  the  common  law.  The  right,  however,  "^°''"* 
must  not  be  so  exercised  as  to  be  unreasonable  in  its  demands,  nor 
to  excuse  want  of  proper  care  and  diligence  in  the  canier  and  the 
agencies  he  employs.  No  man  can,  in  such  service,  bargain  for 
immunity  from  the  effects  of  a  want  of  that  degree  of  diligence 
the  nature  of  the  service  demands.  And  to  render  such  limita- 
tion of  liability  available  as  an  excuse  or  defence,  it  must  be 
shown  to  have  been  accepted,  or  acquiesced  in  by  the  consignor. 
Courts  scrutinize  such  asserted  exceptions  with  a  watchful  eye. 
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Steele  v.  Townsend,  37  Ala.  247 ;  S.  &  N.  K.  Co.  v.  Henlein,  52 
Ala.  606;  R.  Co.  v.  Man.  Co,  16  Wall.  318 ;  R.  Co.  v.  Lockwood, 
17  Wall.  357 ;  Chouteaux  v.  Leech,  18  Penn.  St.  224 ;  F.  &  Mech. 
Bank  v,  C.  Transp.  Co.,  56  Amer.  Dec.  68,  and  note ;  Note  to 
Cole  V.  Goodwin,  32  Amer.  Dec.  495  to  507 ;  Hutch,  on  Car.  §§ 
240  et  seq.;  Ang.  on  Car.  §§  220  et  seq. 

The  facts  of  this  case  are  substantially  as  follows :  Meyer,  the 
consignor,  delivered  the  goods  to  the  freight  agent  of  the  defendant 
AuDiHOKAL  company  at  Oullman,  one  of  its  shipping  stations.  They 
FACI8.  were  directed,  or  consigned,  to  Blunton  in  Indiana,  and 

Meyer  proposed  to  prepay  freight  for  the  entire  route.  The  agent 
was  not  able  to  tell  him  the  rate,  but  accepted  as  a  deposit  a  sufficient 
sum  of  money  to  pay  the  freight  when  the  rate  should  be  ascertained. 
He  gave  him  no  bill  of  lading,  but  filled  up  one  of  the  printed 
forms,  making  it  complete  except  the  freight  rate ;  but  it  was  not 
then  delivered  to  Meyer.  The  freight  agent  testified,  that  ^^  the 
bill  of  lading  was  open  before  plaintifiE  at  the  time"  [the  time  it 
was  filled  up],  '^  and  he  could  have  known  the  contents,  if  he  had 
desired  ;"  "  could  not  say  plaintiff  read  the  paper."  Its  contents 
were  not  explained  to  him.  On  the  next  day,  the  agent,  having 
learned  the  rate,  inserted  it  in  the  bill  of  lading,  which  he  for- 
warded, together  with  the  surplus  of  money  to  Meyer,  at  Bluffton, 
Indiana.  The  testimony  tended  to  show  the  box  of  goods  was  safely 
transported  to  a  point  beyond  the  defendant  railroad's  terminus, 
and  tnat,  if  lost,  it  must  have  been  after  it  had  left  defendant's 
personal  custody. 

One  clause  in  the  bill  of  lading  reads  as  follows :  "  It  is  further 
stipulated  and  agreed,  that  in  case  of  any  loss,  detriment,  or  dam- 
age done  to,  or  sustained  by  any  of  the  property  herein  receipted 
for,  during  such  transportation,  whereby  any  legal  liability  or  re- 
sponsibility shall  or  may  be  incurred,  that  company  alone  shall  be 
held  answerable  therefor,  in  whose  actual  custoay  the  same  may  be 
at  the  time  of  the  happening  of  such  loss,  detriment,  or  damage." 
coimniTs  OF  ^^  ^^  Contended  that  Meyer  could  and  should  have  read 
-Whew  ^cok-  the  bill  of  lading  when  it  was  being  filled  up,  and  that 
ijl  therefore  he  must  be  charged  with  a  knowledge  of  its 
terms,  and  held  to  have  acquiesced  in  them.  On  this 
theory,  several  charges  were  asked  and  refused.     We  think  this 

Eosition  untenable.'  Possibly,  if  contemporaneously  with  the  de- 
very  of  the  goods  to  the  railroad  he  had  received  the  bill  of  lad- 
ing containing  such  stipulation,  he  would  be  conclusively  presumed 
to  nave  read  it,  and  to  have  acquiesced  in  it.  Goetter  v.  Pickett, 
61  Ala.  387 ;  Dawson  v.  Burrus,  73  Ala.  111.  And  this  would 
have  been  no  hardship,  for  he  would  then  have  had  it  in  his  power 
to  reject  the  terms.  Failing  to  read  the  contract  he  was  accepting, 
might  be  fairly  interpreted  as  an  expression  of  full  confidence,  and  an 
agreement  to  accept  the  terms  they  would  offer.     That  is  not  this 
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case.  The  railroad  company,  through  its  agent,  agreed  to  accept, 
and  did  accept  the  freight,  knowing  it  was  consigned  to  a  point 
beyond  its  terminos.  It  agreed  to  accept,  and  did  accept,  payment 
of  freight  charges  for  the  entire  route.  These,  without  more, 
bound  the  railroad  company,  as  a  common  carrier,  to  deliver  the 
freight  at  the  point  of  destination.  That  liability  could  have  been 
limited  by  special  contract — stipulated  terms  acquiesced  in  by  the 
shipper.  There  is  nothing  in  tiiis  record  to  show  that  Meyer  was 
informed  of  any  proposed  limitation  of  the  carrier's  accustomed 
liability,  nor  is  anything  shown  which  cast  on  him  the  duty  of  in- 
forming himself.  The  cnarges  asked  were  properly  refused. 
Affirmed. 

Liability  of  Carrier  for  Qoods  Consigned  beyond  Terminus  of  Route* 
Gulf,  etc.,  R.  Co.  «.  Gelding,  and  note,  28  Am.  &  Eng.  R.  R.  Cas.  782. 


LOGKHABT 
V. 

The  Western  and  Atlantio  B. 

(78  Oeargia  4:72.) 

Suit  for  the  destruction  of  an  oil  painting  by  a  railroad,  over  which  it  was 
shipped,  was  brought  by  the  sister  of  the  owner  and  consignee,  and  on  the 
trial  she  testified  that  her  brother  had  suffered  her  to  keep  the  picture  until 
called  for,  and,  if  he  never  did  so,  it  was  to  be  her  property,  it  being  an 
heirloom  in  the  family  and  prized  by  her  on  that  account,  and  that  she  was 
responsible  for  its  delivery  to  him. 

Sdd,  that  the  plaintiff  had  no  property,  general  or  special,  in  the  picture, 
but  was  a  mere  borrower,  and  could  not  sue  in  her  own  name ;  but  an  action 
for  the  destiiiction  of  the  picture  should  have  been  brought  in  the  name  of 
the  owner. 

(a.)  A  borrower  acquires  no  property  in  the  thing  loaned,  but  only  the 
right  to  possess  and  use  it;  and  for  any  interference  with  that  right  he  may 
maintain  an  action. 

{b,)  In  all  cases  of  bailment,  where  the  property  is  in  possession  of  the 
bailee,  and  a  trespass  is  committed  during  the  continuance  of  the  bailment, 
this  gives  the  bailee  a  right  of  action  for  the  interference  with  his  special 
property,  and  a  concurrent  right  to  the  owner  or  bailor,  for  the  interference 
with  his  general  property. 

(c)  A  carrier  cannot  dispute  the  title  of  the  party  delivering  goods  for 
transportation,  by  setting  up  title  in  himself  or  in  a  third  person,  which  is 
not  being  enforced  against  him;  but  such  is  not  the  case  here. 

Before  Jud^e  Hammond,  Fulton  Superior  Court. 
Robert  B.  Trvppe  for  plaintiff  in  error. 
Julius  Z.  Brown  for  defendant. 
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Hall,  J. — The  plaintiff  brought  suit  in  a  justice's  court  against 
the  defendant  for  one  hundred  dollars  '^  damages  to  personal  prop- 
Pacts.  ertj.''     The  cause  of  action  attaciied  to  the  justice^s 

summons  was  for  injury  and  damage  done  in  destroying  an  oil 
painting  representing  Tallulah  Falls,  and  for  injury  to  the  frame 
of  said  picture,  said  package  having  l>een  received  for  transporta- 
tion as  freight  by  the  Western  and  Atlantic  R.  at  Kingston,  Ga„ 
to  be  transported  t«  Atlanta,  Ga.,  $100.00.  The  justice  awarded 
judgment  to  the  plaintifiE  for  the  amount  sued  for,  and  from  this 
judgment  an  appeal  was  taken  to  the  superior  court  of  Fulton 
county.  On  the  appeal  trial,  a  freight  receipt  given  by  the  agent 
at  Home,  Ga.,  to  Daily  for  the  picture  in  question,  to  be  shipped 
from  that  point  to  Atlanta,  and  consigned  to  K.  G.  Lockhart,  was 
put  in  evidence  by  the  plaintiff.  It  was  shown  that  the  package 
containing  the  picture  was  in  good  order  when  delivered  at  Kings- 
ton to  the  defendant ;  when  it  reached  Atlanta,  the  painting  and 
fi*ame  were  both  demolished  to  such  an  extent  as  to  be  utterly 
worthless  ;  the  value  was  proved.  The  plaintiff  proved  that  the 
picture  belonged  to  her  brother,  who  had  suffered  her  to  keep  it 
until  he  called  for  it,  and  if  he  never  did  so,  it  was  to  be  her  prop- 
erty. She  further  testified  that  she  was  responsible  for  its  delivery 
to  him.  At  the  close  of  the  testimony,  a  nonsuit  was  moved  and 
granted  by  the  court,  and  to  this  judgment  the  plaintiff  excepted. 

The  picture  was  an  heirloom  in  the  plaintiff's  family,  and  was 
prized  by  her  on  that  account ;  she  does  not  appear  to  have  derived 

any  revenue  by  exhibiting  it ;  it  was  entrusted  to  her 

PLAIXTITF  COULD    e      t  r       ^  •  Jj?l  IT  Ji? 

MAiKTAiw  MO  AC-  for  saic  kccpiug  and  tor  her  personal  pleasure  and  tor 
nRucTioif  'or  the  gratification  it  afforded  lierself  and  friends ;  she 
PBOPBBTY.  ^^^  ^^  property,  either  general  or  special,  in  it,  and  in 
her  own  name  could  maintain  no  action  for  its  loss  or  destruction. 
The  action  should  have  been  brought  in  the  name  of  the  owner. 
The  plaintiff  was  only  a  borrower  (29  Ga.  356),  and  acquired  no 
title  in  the  picture  loaned  ;  her  right  was  to  possess  and  use  it,  and 
for  any  interference  with  that  right  she  might  maintain  an  action. 
Code,  §  2129.  In  all  cases  of  bailment,  where  the  property  is  in 
possession  of  the  bailee,  and  a  trespass  is  committed  during  the 
continuance  of  the  bailment,  this  gives  the  bailee  a  right  of  action 
for  interference  with  his  special  property,  and  a  concurrent  right 
to  the  owner  or  bailor  for  the  interference  with  his  general  prop- 
erty.    Code,  §§  3030,  2091,  2141. 

It  is  admitted  that  a  carrier  cannot  dispute  the  title  of  the  party 
delivering  goods  for  transportation  by  setting  up  title  in  himself, 
or  a  title  in  third  persons,  which  is  not  being  enforced  against  him. 
Code,  §  2476  and  citations.  But  that  is  not  this  case ;  he  sets  up  no 
adverse  claim ;  does  not  refuse  to  deliver  the  property  to  the  con- 
signee. The  plaintiff  herself  shows  that  she  has  no  interest  in,  or 
title  to,  the  property  which  has  been  damaged,  and  for  which  she 
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afikfl  to  recover  compensation.    The  non-snit  was  properly  awarded, 
because  it  appeared  from  her  own  evidence  that  she  had  no  right 
to  maintain  tne  suit 
Judgment  affirmed. 

Liability  of  Common  Carrier  to  Borrower  for  Damage  to  Borrowed  QoodSt 
— ^A  borrower  has  an  interest  in  the  custody  and  safety  of  the  property  bor- 
rowed, because  he  is  answerable  for  it  to  the  lender.  Booth  9.  Wilson,  1  B. 
and  A.  59. 

And  this  interest  of  possession  entitles  him  to  a  right  of  action  against 
third  parties  for  the  defence  of  the  goods.  Burton  e.  Hughes,  2  Bing.  B. 
178;  Button  e.  Buck,  2  Launt  B.  302;  Poole  e.  Symonds,  2  N.  H.  B.  289. 

Possession  until  the  contrary  appears  is  evidence  of  title  which  must  pre- 
Tail,  A  naked  possession  of  chattels  where  nothing  appears  to  qualify  its 
character  is  enough  to  establish  the  right  of  action  in  the  plaintifi.  Duncan 
•.  Spear,  11  Wend.  dL 


FoBT  Worth  and  D.  a  R  Gou 

V. 
SiLET. 

(Adoaiwe  Ckue^  Texa§  OauH  of  AppeaU.    June  6,  1886.) 

A  mere  permission  by  the  agent  of  a  railroad  company  to  an  owner  ot 
eattle  to  place  the  cattle  in  the  company's  yards,  where  no  bill  of  lading  is 
given,  does  not  render  the  company  liable  for  damages  caused  by  the  escape 
of  the  cattle. 

Appeal  from  Montague  connty. 

W1LL8ON,  J. — On  February  10, 1885,  the  appellee,  piaintifi  be- 
low, commenced  his  action  against  appellant  in  the  county  court 
of  Montague  county,  alleging  in  his  petition  that  on  facts. 

the  thirty-first  day  of  December,  1883,  plaintiff  contracted  with 
defendant  for  the  shipment  and  safe  transportation  and  delivery  of 
90  head  of  beef  steers,  from  the  town  of  Bowie,  Texas,  to  the 
National  stock-yards,  in  St.  Louis,  Missouri ;  that  in  pursuance  of 
said  contract  he  delivered  the  90  head  of  cattle  to  detendant ;  that 
said  steers  were  nlaced  within  the  stock-pens  of  defendant  at  Bowie, 
Texas,  on  said  aay ;  that  the  defendant  on  the  day  aforesaid,  ac- 
cepted said  steers  for  shipment,  but  at  said  time  failed  to  de- 
liver to  plaintiff  a  bill  of  lading  therefor,  but  promised  and  agreed 
with  plaintiff  to  execute  and  deliver  to  him  a  bill  of  lading  on  the 
day  following ;  that  after  said  steers  were  delivered  to  and  accepted 
by  defendant,  and  on  the  same  day,  viz.,  the  thirty-first  day  of 
d7  A.  &  E.  R.  Oa8.~4 
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November,  1883,  at  9  o'clock  p.  m.,  the  defendant,  through  ther 
carelessness  and  n^ligence  of  its  agents  and  employees  at  Sowie, 
Texas,  permitted  21  head  of  said  beef  steers  to  escape  from  said 
stock-pens  aforesaid,  and  ran  entirely  off,  and  out  of  the  i*each  of 
plaintiff ;  that  defendant  had  failed,  refused,  and  neglected  to  keep 
their  said  stock-pens  in  repair ;  and  that,  by  reason  of  its  refusal 
to  keep  the  same  in  repair,  and  its  failure  and  refusal  to  properly 
guard  and  protect  the  same,  the  said  cattle  were  permitted  to  escape 
merefrom.  He  then  alleges  that  two  head,  which  he  could  not 
find,  were  worth  $64 ;  that  the  costs  of  collecting  the  19  head  re- 
covered was  $5  per  head,  $95  ;  that  the  19  head  depreciated  in 
value  $7  per  head,  $133— making  $292  in  all.  He  recovered  a 
judgment  for  $200.50,  and  costs. 

^e  evidence  fails  to  show  that  the  cattle  were  delivered  to  and 
received  by  appellant.  They  were  placed  in  appellant's  stock-pen 
coMPAMT  HOT  ^^  pcrmlssion  of  its  agent,  but,  at  the  time  they  es- 
lSblktoruS  caped  from  the  pen,  had  not  been  received  for  ship- 
oF  CATTLB.  mgnt,  aud  appellant  had  in  no  way  become  responsible 
therefor.  There  is  no  evidence  whatever  that  the  cattle  escaped 
because  of  any  negligence  on  the  part  of  appellant,  its  agents,  or 
employees,  even  had  said  cattle  been  received  for  shipment.  At 
the  time  of  the  escape  of  the  cattle  they  were  in  the  possession 
and  charge  of  appellee,  and  must  have  escaped,  so  far  as  the  evi- 
dence shows,  because  of  his  own  negligence. 

The  verdict  and  judgment  are  not  supported  by,  but  are  against, 
the  evidence,  and  the  judgment  is  reversed,  and  cause  remanded. 

Other  errors  are  assigned,  some  of  which  assignments  are  well 
taken,  and  would  require  a  reversal  of  the  judgment,  but  we  do 
not  tsLke  time  to  discuss  them,  as  they  may  not  occur  on  another 
trial. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

What  Constitutes  Delivery  to  Carriers — See,  generally,  Pittsburgh,  etc.,  R. 
Co.  e.  Barrett,  8  Am.  &  £ng.   R.  R.  Gas.  256;  Marquette,  etc.,  R.  Co.  v. 
Kirk  wood,  9  lb.  85;  Mo.  Pac.  R.  Co.  v,  Douglass,  16  lb.  98;  Montgomery, 
etc.,  R  Co.  e.  Eolb,  18  lb.  512;  Little  Rock,  etc.,  R.  Co.  «.  Hunter,  18  lb/ 
527;  Qoarrier  e.  Baltimore,  etc.,  R.  Co.,  18  lb.  586. 
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EmzpATRioK  etid. 
EjkNBAs  OttYj  St.  Joseph  and  Oounoil  Bluhtb  B.  Oo. 

(86  Misiauri,  841.) 

The  consignees  of  a  car-load  of  wheat  screenings,  shipped  OTer  a  comr 
pany's  railroad,  but  which  was  destroyed  before  reaching  its  destination, 
may  maintain  an  action  against  the  railroad  company  for  the  recovery  of  dam- 
ages for  such  destruction. 

Where  the  consignee  of  goods  shipped  upon  a  railroad  pays  the  draft  drawn 
on  him  by  the  shipper  and  receives  the  bill  of  lading  to  which  the  draft  is 
attached,  and  subsequently  purchases  the  goods  from  the  owner,  he  thereby 
l>ecomes  the  real  party  in  interest  under  the  Code.  R.  S.  sec.  8462.  And  it 
makes  no  difference  that  the  ^oods  were  destroyed  before  the  absolute  sale, 
as  the  property  of  the  owner  in  them  still  continued  and  was  the  subject  of 
transfer,  and  the  transferee  Qpuld  maintain  action  for  damage  for  their  de- 
struction on  the  ground  of  such  transfer. 

Appeal  from  Jackson  Circuit  Court — ^Hon.  T.  A.  Gill,  Judge, 

Affirmed. 

PUintiffs  were  merchants  residing  and  doing  business  in  Kansas 
City.  H.  B.  Slaughter,  a  grain  dealer,  residing  and  doing  busi- 
ness there,  contracted  for  two  car-loads  of  wheat  screenings  with 
H.  C.  Goodell,  of  Winthrop  (or  East  Atchison),  Mo.  On  the 
twenty-fifth  of  March,  Slaughter  went  to  Winthrop,  examined  tlia 
car-load  of  screenings  in  controveray,  accepted  it,  took  a  sample  of 
it,  and  instructed  Mr.  Goodell  to  bill  the  car  to  plaintiffs  at  Kan- 
sas City,  and  draw  on  them  for  the  price,  attaching  draft  to  bill  of 
lading,  as  he  might  not  be  at  home  when  it  arrived  there,  and  he 
had  arranged  with  plaintiffs  to  take  care  of  the  draft  if  he  wns 
away  from  town,  which  Goodell  accordingly  did.  Plaintiffs  paid 
the  draft,  amounting  to  $215.05,  on  presentation,  and  charged  the> 
amount  to  Slaughter  on  their  books.  On  the  twenty-ninth  of 
March  the  screenings  were  totally  destroyed  by  the  wrecking  of 
the  car  while  in  course  of  transportation  over  the  defendant's  line, 
at  a  point  about  four  miles  below  Winthrop. 

Some  time  between  two  and  three  weeks  after  the  twenty-fifth 
day  of  March,  plaintiffs  purchased  the  screenings  of  Slaughter,  by 
tlie  sample  he  had,  for  eighty-five  cents  a  bushel,  and  it  was  agreed 
between  them  that  sixty  pounds  should  be  considered  a  bushel ; 
that  Slanghter  should  deliver  the  screenings  to  the  State  Line  Ele- 
vator, at  Kansas  City,  the  screenings  to  be  there  weighed  and  paid 
for  by  the  elevator  weights.  Having  learned  that  the  screenings 
were  destroyed,  the  plaintiffs  and  Slanghter,  on  the  third  dav  of 
May,  agreed  to  adjust  the  matter  between  them  on  the  basis  of 
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Gk)odelP8  Atchison  weights,  which  was  accordingly  done,  and 
the  price  of  the  screenings  at  eighty-five  cents  perT)ushel,  Atchi- 
son weights,  was  credited  to  Slaughter  on  plaintiffs'  books.  Plain- 
tiffs demanded  of  defendant  the  valae  of  the  screenings  at  eighty- 
five  cents  a  bushel,  which  being  refused,  they  instituted  this  action 
in  the  Jackson  Circuit  Court. 

On  behalf  of  the  plaintiffs,  the  court,  at  their  request,  gave  to 
the  jury  the  following  instructions : 

"  1.  If  the  jury  believe  from  the  evidence  that  the  defendant 
did  receive  from  H.  C.  Goodell  the  grain  described  in  the  petition, 
the  property  of  H.  B.  Slaughter,  ana  did  execute  the  contract  read 
in  evidence,  the  defendant  thereby  agreed  to  safely  convey  and 
deliver  said  goods  to  Barkpatrick  &  Christopher,  at  Kansas  City, 
Missouri,  ana  if  the  jury  further  believe  from  the  evidence  that 
said  Slaughter  afterwards  sold  and  transferred  said  grain  and  said 
contract  to  plaintiffs,  and  that  defendant  failed  to  deliver  said  goods 
to  said  Kirkpatrick  &  Christopher,  at  Kansas  City,  Missouri,  that 
they  must  find  for  the  plaintiffs." 

"  2.  If  the  jury  find  for  the  plaintiffs,  they  are  instructed  that 
the  measure  of  dam^es  to  be  allowed  the  plaintiffs  is  the  value  of 
the  grain  at  Kansas  Uity,  at  the  time  the  grain  should  have  arrived, 
with  interest  at  six  per  cent  from  said  time,  after  deducting  freight 
and  other  expenses  of  transportation." 

The  court,  on  its  own  motion,  instructed  the  jury  as  follows : 

"  That,  in  order  to  constitute  a  valid  sale  and  delivery  of  the 
screenings  by  Slaughter  to  plaintiffs.  Slaughter  must  have  done 
everything  which,  by  the  terms  of  the  bargain,  was  incumbent  on 
him  to  do;  he  must  have  intended  to  part  with  his  possession  of 
the  screenings,  and  must  have  actually  parted  with  tne  possession 
thereof,  and  the  plaintiff  must  have  received  said  screenings  with 
the  intention  and  for  the  purpose  of  holding  the  same  as  owner. 
But  the  court  instructs  the  jury  that  a  delivery  of  the  bill  of  lad- 
ing read  in  evidence  *  to '  the  plaintiffs,  if,  in  fact,  there  was  such 
a  delivery,  constitutes  a  sufiicient  delivery  of  the  screenings  to  pajss 
title  thereto." 

Strong  <&  Mosman  for  appellant. 

Bryofd  <&  Holmes  for  respondents. 

Sherwood,  J. — Action  by  plaintiffs  who  were  consignees  of  a 
car-load  of  wheat  screenings  shipped  on  defendant's  road,  but  de- 
stroyed before  reaching  the  point  of  destination.  The  controlling 
Question  in  this  case  is  the  right  of  plaintiffs  to  maintain  this  action, 
►n  this  point  we  entertain  no  doubt.  2  Rover  on  Railroads,  1330, 
seic.  5 ;  lb.  1332,  sec.  5 ;  1328,  sec.  2,  and  cases  cited.  Moreover, 
the  plaintifib  paid  the  draft  drawn  on  them,  and  i*eceived  the  bill 
of  lading,  to  which  the  bill  was  attached,  and  subsequently  pur- 
chased the  wheat  from  tlie  owner.  Slaughter.    2  Rorer  on  Kail- 
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roads,  1318,  sec  2.  They  thas  became  the  real  parties  in  interest 
under  the  Code,  sec.  3462.  The  fact  that  the  screenings  were  de- 
stroyed prior  to  their  absolute  sale  to  plaintifEs  does  not  affect  the 
proper  conclusion  to  be  reached.  The  property  of  Slaughter  in 
the  screenings  still  continued,  and  was  the  subject  of  transfer  to 
plaintifib,  and  they  could  maintain  this  action  on  the  ground  of 
transfer  if  no  other. 

The  instructions,  given  at  the  instance  of  plaintifb,  and  of  the 
court's  own  notion,  placed  the  matter  before  the  jury  on  the  theory 
of  the  law  as  above  announced,  and  discovering  no  substantial 
error  in  the  record  (R.  S.  sees.  3569,  3775),  we  affirm  the  judg- 
ment.    All  concur. 

When  Consignee  has  Right  of  Action  for  Loss  of  Qoods. — See  Water- 
man V.  Chicagp,  etc.,  R.  Go.  18  Am.  &  Eng.  K  R.  Cas.  486;  South  &  N.  Ala. 
R.  Co.  «.  Wood,  634;  Denver,  etc.,  R.  Co.  e.  Frame,  18  lb.  687;Penna«,  etc., 
R.  Go.  V.  Poor,  dS  lb.  711. 


Myebb  et  dL. 
Wababh,  St.  Louib  and  Paoifio  B.  Oo« 

(Adtanee  Oau^  MUaouH.  December  6,  1886.) 

The  defendant  railroad  company  entered  into  a  special  contract  with  plain* 
tifb  to  transport  a  flock  of  sheep  to  a  certain  point,  there  to  be  transferred  to 
another  railroad  for  transportation  to  their  ultimate  destination.  Under  the 
terms  of  the  contract  plaintiffs  were  to  take  charge  of  and  care  for  the  sheep 
while  in  transit,  and  were  charged  with  the  daty  of  unloading  them  for  the 
purposes  of  the  transfer,  and  with  all  the  risks  incident  thereto.  They  were 
not  prevented  from  performance  of  this  duty  by  any  act  or  refusal  of  defend- 
ant to  act.  Heldy  that  defendant  cannot  be  held  liable  for  not  caring  for 
the  stock  after  they  were  unloaded ;  that  such  a  contract  cannot  be  so  con- 
strued as  to  cast  such  duty  upon  the  defendant. 

Appeal  from  a  judgment  of  the  Circuit  Court  of  Scotland  County 
rendered  against  defendant  to  recover  damages  for  negligent 
delay  and  failure  to  deliver  certain  sheep  shipped  over  defendant's 
railroad.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Oeorge  S.  Orover  and  W.  JEt.  Blodgett  for  appellant 

Smoot  ib  PettmgiU  for  respondents. 

NoKTON,  J. — This  is  an  action  to  recover  damages  for  loss  of 
sheep  o^k^asioned,  as  the  petition  alleges,  by  the  negligence  of  de- 
fendant. Plaintiff  obtained  judgment  for  $187.50,  facts. 
from  which  defendant  has  appealed,  and  among  others  assigns  as 
error  the  refusal  of  the  court  to  sustain  a  demurrer  to  the  evi* 
dence.    It  appears  from  the  record  before  us  that  plaintiff  shipped 
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under  a  special  contract  with  defendant,  1300  head  of  sheep  from 
Memphis,  in  this  State,  to  Moberlj. 

By  said  contract  defendant  was  only  to  transport  said  sheep  to 
Moberly.  A  reduced  rate  of  freight  was  given,  and  plaintiff  and 
three  men  were  transported  on  the  train  to  take  care  of  the  sheep. 
In  consideration  of  the  reduced  rate  plaintifib  agreed  and  under- 
took to  load  and  unload  the  sheep  at  their  own  risk  and  expense, 
and  also  to  assume  all  risk  of  injury  to.  the  sheep  from  crowding 
upon  each  other,  and  of  all  other  injuries  from  any  cause. 

It  appears  that  the  sheep  were  loaded  on  the  night  of  December 
16,  1882,  at  Memphis,  and  left  there  the  next  morning,  and 
arrived  at  Moberly  on  the  night  of  the  17th,  about  eleven  o'clock, 
the  weather  being  cold.  The  ultimate  destination  of  the  sheep  was 
Texas,  and  plaintiffs  expected  to  ship  the  sheep  from  Moberly  to 
Texas  over  a  line  of  road  controlled  by  the  Missouri  Pacific  R. 
The  defendant  had  two  stock- pens  at  Moberly,  with  a  capacity  to 
hold  about  150  head  of  sheep.  The  evidence  shows  that  at  Mo- 
berly there  was  a  transfer  track  where  cars  were  placed  by  defend- 
ant company  and  the  Missouri  Pacific  Co.,  to  facilitate  the  transfer 
from  one  road  to  the  other,  and  that  the  stock-pens  of  the  Missouri 
Pacific  B.  wei*e  situated  on  its  own  line  one  mile  and  a  half  from 
the  pens  of  defendant  and  this  transfer  track. 

On  the  arrival  of  the  care  containing  the  sheep  at  Moberly,  they 
were  placed  on  this  transfer  track,  and  one  of  tne  plaintiffs,  who 
had  previously  gone  to  Moberly  to  arrange  for  the  transfer,  re- 
quested defendant's  yard-master  to  haul  the  sheep  over  on  the 
Missouri  Pacific  track  to  the  stock-pens  of  that  company.  This  the 
yard  master  declined  to  do,  on  the  ground  that  he  had  no  right  to 
vase  the  track  of  the  Missouri  Pacific  Co.  without  its  consent  and 
order  authorizing  him  so  to  do;  at  the  same  time  indicating  that 
he  would  comply  with  the  request  if  plaintiffs  would  procure  the 
consent  and  order  of  the  company.  The  evidence  shows  that 
plaintiffs  made  an  ineffectual  attempt  to  procure  such  consent, 
whereupon  the  yard-master  proposed  to  haul  the  cars  from  the 
transfer  track  to  the  pens  of  defendant  in  order  that  the  stock 
might  be  unloaded,  that  being  the  place  where  defendant  had  pro- 
vided facilities  for  unloading  stock.  This  offer  the  plaintiffs  de- 
clined, unless  defendant  would  furnish  hands  to  herd  the  stock  after 
they  were  unloaded,  which  defendant  refused  to  do;  and  the 
sheep  remained  in  the  cars  till  seven  or  eight  o'clock  the  next  morn-, 
ing,  when  plaintiffs  unloaded  them  at  the  stock-pens  of  defendant, 
75  of  them  being  found  dead,  their  death  having  been  occasioned, 
PLAiHTiFFB  ^  ^^^  cvidencc  tended  to  show,  because  of  their  re- 
cHABOBD  WITH  maiulug  in  the  cars  through  the  night.  It  is  clear, 
WHILE  iir  TRAji.  from  the  contract  of  shipment,  that  plaintiffs  were 
to  take  charge  of  and  care  for  the  sheep  while  in  tran- 
sit, and  that  they  were  charged  with  the  duty  of  unloading  then! 
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at  Moberlj,  and  that  they  assumed  all  the  rifiks  incident  thereto. 
Atchison  v.  R.  Co.  80  Mo.  213. 

It  is  equally  clear  that,  upon  the  arrival  of  the  cars  at  Moberly, 
plaintifEs  were  not  hindered  nor  prevented  from  performing  this 
duty  by  any  act  of  defendant,  but,  on  the  contrary,  defendant  was 
willing  either  to  haul  the  cars  from  the  transfer  track  to  the  yards 
of  the  Missouri  Pacific  Co.,  if  plaintiffs  would  obtain  the  consent 
of  that  company  that  defendant  might  use  its  track  for  that  pur- 
pose ;  or,  failing  in  this,  that  it  would  haul  the  cars  from  the  trans- 
ler  track  to  a  place  in  defendant's  yards  provided  for  unloading 
stock. 

The  Missouri  Pacific  Co.  refusing  to  allow  its  track  to  be  used 
by  defendant,  the  plaintiffs  declined  to  unload  the  stock  unless  de- 
fendant would  agree  to  take  care  of  it  after  it  was  unloaded,  by 
furnishing  hands  to  herd  it.  If  under  the  contract  it  was  the  duty 
of  plaintiffs  to  take  care  of  the  stock  while  in  transit  and  unload 
it,  we  cannot  see  how  it  can  be  so  construed  as  to  cast  upon  defend- 
ant the  duty  of  caring  for  it  after  being  unloaded.  In  other  words, 
we  cannot  so  construe  the  contract  under  which  plaintiffs  assumed 
the  duty  of  carina  for  the  stock  while  being  transported  and  un- 
loading at  the  point  to  which  it  was  to  be  transported,  so  as  not 
only  to  relieve  plaintiffis  from  the  duty  of  receiving  and  caring  for 
it  after  being  unloaded,  but  to  cast  such  duty  on  defendant. 

Judgment  reversed. 

All  ooDcuTy  except  Rat,  J.,  absent. 


EiNNioK  et  al. 

V. 

Chicago,  Book  IsLAin>  and  Pacific  R.  Co. 

(Adffonee  Oaae;  Iowa.     October  23,  1886.) 

The  defendant  railway  company  received  a  car-load  of  ho^  from  the 
'plaintiff  for  shipment.  Owing  to  the  wreck  of  a  passenger  train,  the  train 
-on  which  plaintiffs'  hogs  were  shipped  was  delayed  twelve  hours.  When  the 
train  arrived  at  its  destination  a  number  of  the  hogs  were  dead  and  others 
4>adly  injured.  The  defendant  offered  to  prove  on  the  trial  that  the  delay 
occurred  without  fault  on  its  part,  and  that  it  caused  the  train  to  be  sent 
forward  as  soon  as  possible,  but  the  evidence  was  excluded.  The  defendant 
•claimed  that  the  car  was  overloaded,  and  that  the  injury  was  caused  by  such 
oyerloading.     Bdd^ 

1.  That  with  reference  to  the  time  to  be  occupied  in  transporting  prop- 
•«rty  the  carrier  is  not  held  to  the  extraordinary  liability  to  which  he  is  held 
for  its  safety,  while  it  is  in  his  custody,  and  he  may  excuse  delay  in  its  de- 
livery by  proof  of  misfortune  or  accident,  although  not  inevitable  or  pro- 
<luoed  by  act  of  God. 
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2.  That  a  common  carrier  is  an  insurer  of  the  safety  of  property  in  its 
charge  for  transportation  and  is  not  released  from  that  extraordinary  liability 
for  its  care  by  an  accident  which  causes  delay,  even  though  it  offers  an  excuse 
for  the  delay. 

8.  That  a  common  carrier  of  hogs  is  an  insurer  against  injury  caused  by 
their  **  piling  up  "  while  struggling  to  get  near  to  or  away  from  the  car  doors ; 
that  as  their  propensity  to  do  this  is  only  while  the  train  is  standing,  they 
should  be  unloaded  or  ^Ten  personal  attention  while  the  train  is  delayed. 

4.  That  where  there  is  no  misrepresentation  on  the  part  of  the  shipper  of 
live-stock,  a  common  carrier  waives  all  exception's  to  defects  in  loading  by 
accepting  stock  so  loaded  for  transportation. 

Appeal  from  Davis  district  court. 

Plaintiff  delivered  a  car-load  of  hogs  to  defendant  atDrakeville^ 
in  this  State,  for  transportation  to  the  Union  stock-yards  at  Chicago. 
A  passenger  train  on  defendant's  road  was  thrown  from  the  track 
near  Ottawa,  Illinois,  and  the  obstruction  caused  by  the  accident 
delayed  the  train  on  which  the  plaintiffs'  hogs  were  shipped  for 
about  12  hours.  When  the  train  arrived  at  Chicago,  18  of  the 
hogs  were  dead,  and  the  others  were  so  injured  as  to  depreciate- 
their  value  in  market.  Plaintiflfe  brought  this  action  to  recover  the 
damages  occasioned  by  the  injury,  alleging  that  defendant  had  vio- 
lated its  undertaking  as  a  common  carrier  to  deliver  the  hogs  in 
Chicago  within  a  reasonable  time  and  in  good  order ;  also,  that  the 
injury  was  caused  by  defendant's  negligence.  The  defendant  in  its 
answer  denied  that  the  delay  in  delivering  the  hogs  in  Chicago  was 
caused  by  any  negligence  on  its  part,  and  averred  that  the  train 
was  delayed  by  unavoidable  accident ;  and  aveiTcd  that  the.  hogs 
were  loaded  on  the  car  by  plaintiffs  ;  that  Jbhey  had  full  charge  of 
the  work  of  loading  them;  that,  without  defendant's  knowledge  or 
consent,  they  overloaded  the  car ;  and  that  the  injury  to  the  hogs- 
while  being  transported  was  occasioned  by  such  overloading.  The- 
verdict  and  judgment  were  for  plaintiffs,  a  motion  for  a  new  trial 
being  denied.     Defendant  appealed. 

!I\S.  Wright^  S.  S.  Carruthers  and  JU.  A.  Zawe  for  appellant* 

Payne  c6  EicheU>erger  for  appellees. 

Bbed,  J. — 1.  Defendant  offered  evidence  on  the  trial  to  prove 
that  the  wreck  which  obstructed  the  track,  and  delayed  the  train  on 
which  the  hogs  were  being  transported,  occuiTed  without  fault  on  its 
part,  and  that  it  caused  the  track  to  be  cleared,  and  sent  the  train  for<- 
DxiJiTiiv TRAMS-  ward,  as  soon  after  the  accident  as  practicable ;  but  the 
oSSuTOTOEM?  evidence  was  excluded  by  the  court  on  the  plaintiffs' 
coTKKT.  objection.     Defendant  sought  to  prove  these  facts  int 

excuse  of  the  delay  in  delivering  the  hogs  at  Chicago.  There  was 
no  express  undertaking  by  the  defendant  to  transport  the  property 
to  its  destination  within  any  specified  time.  The  law,  however,  im- 
plies an  undertaking  by  it  to  deliver  it  there  within  a  reasonable 
time.    But  with  rerarence  to  the  time  to  be  occupied  ia  transport- 
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ing  the  property  the  carrier  is  not  held  to  the  extraordinary  Ha- 
biUty  to  which  ne  is  held  for  its  safety  while  it  is  in  his  custody, 
and  ne  may  excnse  delay  in  its  delivery  by  proof  of  misfortune  or 
accident,  although  not  inevitable  or  proouced  by  act  of  God. 
Hutch.  Oarr.  §  330 ;  Parsons  v.  Hardy,  14  Wend.  215  ;  so  that,  if 
plaintiffs  had  sought  to  recover  merely  on  the  ground  that  there 
was  delay  in  the  transportation  of  the  property,  there  would  be 
no  doubt^  perhaps,  but  that  defendant  would  have  been  entitled  to 
show  the  facts  which  the  excluded  evidence  would  have  tended  to 
prove  as  an  excuse  for  the  delay.  But  that  is  not  the  substance  of 
their  complaint. 

It  is  true,  they  allege  that  there  was  delay,  but  they  do  not  claim 
that  they  were  damaged  by  the  mere  fact  of  the  delay,  and  the 
OTOund  upon  which  they  seek  to  recover  is  that  the  ^ 
property  was  in  bad  condition  when  it  reached  its  des-  of  hoob  oh  abt 
tin;icion.  It  was  not  disputed  that  the  property  was  in 
bad  condition  when  it  arrived  in  Chicago.  The  burden  was  there- 
fore on  defendant  to  establish  facts  which  would  relieve  it  from 
liability  because  of  its  bad  condition.  It  was  an  insurer  of  the 
safety  of  the  property  while  in  its  charge  for  transportation,  and  it 
was  not  released  from  that  extraordinary  liability  for  its  care  by  the 
accident  which  caused  the  delay,  even  though  it  offered  an  excuse 
for  the  delay.  It  was  bound,  notwithstanding  the  accident,  to  use 
the  highest  degree  of  care  during  the  delay  for  the  safety  of  the 
property.  If  the  removal  of  the  hogs  from  the  car  during  the 
time  was  necessary  for  their  protection  from  injury,  and  it  was  pos- 
sible to  remove  them,  defendant  was  bound  to  do  so  ;  and  it  was 
bound  to  give  them  whatever  personal  attention  was  necessary  for 
their  protection  from  injury  during  the  time.  But  it  did  not  offer 
to  show  that  it  had  unloaded  them  from  the  cars,  or  that  it  was  im- 
possible to  unload  them,  or  that  it  was  not  necessary  for  their  safety 
to  unload  them,  or  that  the  injury  did  not  occur  in  consequence  of 
its  failure  to  give  them  such  personal  attention  as  was  essential  to 
their  safety.  But  the  extent  of  its  offer  was  to  show  facts  which 
tended  merely  to  excuse  the  delay  in  their  transportation.  We  are 
very  clear  that  those  facts  do  not  afford  an  excuse  for  the  bad  con- 
dition of  the  property  at  the  time  of  its  delivery.  The  evidence 
was  immaterial,  and  was  rightly  excluded. 

2.  It  was  shown  on  the  trial  that  it  is  the  disposition  of  hogs, 
when  being  transported  on  cars,  to  struggle  to  get  near  to  the  doors 
when  the  train  is  standing  if  the  weather  is  hot,  and  to  crowd  away 
from  them  if  it  is  cold,  and  that  in  doing  this  they  ^^^^^^^  ^ 
are  apt  to  ^^pile  up,"  and  that  when  this  occurs  those  which  cauubr 
beneath  are  liable  to  be  smothered,  unless  they  receive  BAnirorrao/ 
immediate  attention.  The  court  instructed  the  jury,  in  *""' 
effect,  that,  when  the  defendant  contracted  to  carry  the  hogs  to 
their  destination)  the  law  imposed  upon  it  the  obligation  to  carry 
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them  in  a  proper  manner,  and  deliver  them  in  good  condition  con- 
sidering the  ordinary  perils  of  the  road,  and  that,  if  it  failed  to 
deliver  them  in  such  condition,  it  was  responsible  in  damans  for 
snch  failure.  The  instruction  holds  that  defendant  was  an  insurer 
of  ^  the  safety  of  the  property,  and  that  its  liability  extended  to  all 
injuries  to  tne  property  during  its  transportation,  except  such  as 
may  have  resulted  from  the  ordinary  perils  of  the  road,  such  as  the 
usual  shrinkage  in  weight,  and  such  loss  from  death  as  would  ordi- 
narily occur  on  the  trip  with  good  care  and  management.  Counsel 
for  appellant  contend  that,  as  the  cause  of  the  injury  in  question 
was  connected  with  the  natural  propensities  and  characteristics  of 
the  property,  it  was  one  against  which  the  carrier  is  not  held  to  be 
■an  insurer,  and  that  the  instruction  is  erroneous  on  that  ground. 

It  was  held,  in  effect,  by  this  court  in  McCoy  v.  Keokuk  &  D. 
M.  R.  Co.,  44  Iowa  424,  that,  when  the  cause  of  damage  for  which 
recompense  is  sought  is  connected  with  the  character  or  propensi- 
ties of  the  animals  undertaken  to  be  carried,  the  ordinary  responsf- 
bility  of  the  carrier  does  not  attach.  The  reasons  for  the  exception 
to«tIie  general  rule  as  to  the  liability  of  the  carrier,  which  arises 
when  he  undertakes  to  transport  live-stock,  are  very  apparent. 
There  are  dangers  incident  to  the  transportation  of  that  cliaracter 
of  property  which  are  created  entirely  by  the  disposition  and  pro- 
pensities of  the  animals,  and  against  which  it  is  often  impossible 
for  the  carrier  to  make  adequate  provision.  But  the  rule  of  the 
oommon  law  is  modified  only  so  far  as  is  rendered  necessary  by  the 
character  of  the  property  in  this  respect.  In  every  other  respect 
the  carrier  is  held  to  be  an  insurer  of  the  property. 

In  our  opinion,  the  present  case  is  not  within  the  exception  to 
the  rule.  The  injury  was  caused  by  the  "  piling  up  "  of  tne  hogs 
while  struggling  to  get  near  to  or  away  from  the  doors  of  the  car. 
The  propensity,  however,  was  to  do  this  only  when  the  train  was 
4Standing.  Owing  to  the  obstruction  of  the  track,  it  was  kept  stand- 
ing at  a  station  for  12  liours,  and,  without  doubt,  it  was  during  that 
time  that  the  injury  occurred.  But  the  danger  was  not  one  against 
which  provision  could  not  be  made.  The  injury  might  have  been 
prevented,  either  by  unloading  the  hogs  or  giving  tnem  personal 
attention  while  in  the  car.  There  is  no  claim  tliat  this  could  not 
have  been  done,  and  we  think  defendant  was  bound  to  do  it.  As 
there  was  nothing  shown  which  tended  to  take  the  case  out  of  the 

feneral  rule,  the  court  did  right  in  instructing  that  defendant  was 
ound  by  that  rule. 
3.  Plaintiffs  loaded  the  hogs  onto  the  car  without  assistance  or 
direction    from    defendant's    agents    or    employees.     Defendant 
olaimed  that  the  car  was  overloaded,  and  that  the  injury  was  caused 
ovKRLOADiHo     ^y  such  ovcrloadiug.     The  court  instructed  the  jnry 

*       ht 
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that,  if  defendant  had  knowledge  of  the  number  of 
hogs  in  the  car,  and  of  the  condition  of  the  car  as  to  the  loading 
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-when  it  received  it,  or  if  it  might  have  known  these  facts,  it  could 
not  escape  liability  for  the  damage  on  the  ground  that  the  car  was 
overloaded.  Exception  is  taken  to  this  instruction.  But  we  think 
it  is  correct.  It  is  not  claimed  there  was  any  deceit  or  misrepre- 
sentation by  plaintiff  as  to  the  condition  of  the  car  or  its 
loading.  Defendant's  agent,  who  made  the  contract  for  it,  went 
to  the  car  after  the  loading  was  done,  and  closed  and  sealed  it. 
There  was  nothing  to  prevent  him  from  seeing  the  manner  in 
which  it  was  loaded.  As  defendant  received  the  property  under 
these  circumstances,  and  undertook  to  transport  it  to  its  destina^ 
tion,  it  should  be  held  to  have  assumed  all  the  liabilities  of  a 
<sommon  carrier  with  reference  to  it. 

The  judgment  of  the  district  court  will  be  affirmed. 

Liability  of  Carrier — Damage  Caused  by  Delay  in  Carriage  of  Live-Stock. 
—See  Bills  v.  New  York  Ceat.  R.  Co.,  8  Aiil  &  Bug.  B.  B.  Cas.  818;  Phila- 
delphia, etc,  B.  Go.  9.  Lehman,  6  lb.  194. 
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(Advance  Oc^  Icwa,     October  11,  1886.) 

The  owner  of  certain  property,  by  agreement  with  the  carrier,  undertook 
to  care  for  it  in  the  course  of  transportation.  The  property  was  destroyed 
through  the  act  of  the  owner.  Sec.  1808  of  the  Code  Iowa  provides  that 
''no  contract,  receipt,  rule,  or  regulation  shall  exempt  any  corporation  en- 
gaged in  transportation  of  persons  or  property  by  railway  from  liability  of 
common  carrier."    EM^ 

1.  That  the  carrier  was  not  liable  for  the  loss,  although  the  affreement  be- 
tween the  owner  and  carrier  may  have  been  in  violation  of  the  above  section. 

2.  That  a  railroad  company  is  not  liable  for  the  injury  or  destruction  of 
property  in  the  course  of  transportation  when  the  injury  is  occasioned  by 
the  owner^s  own  act,  and  whether  the  act  of  the  owner  which  caused  the 
injury  amounted  to  neffligence  or  not  is  immaterial. 

8.  That  the  statute  of  Iowa  prohibiting  corporations  en^ged  in  tran8(>ort- 
ing  goods  or  passengers  betweendifferent  States  from  limiting  their  liability 
as  common  carriers  by  contract  is  not  a  regulation  of  commerce  among  the 
Staines. 

Appeal  from  Polk  Circuit  Oonrt. 

On  the  eighteenth  day  of  April,  1883,  plaintiff  delivered  to 
defendant,  at  the  city  of  Des  Moines,  one  car-load  of  property, 
which  the  latter  undertook  to  ti-ansport  to  the  town  of  Miller,  in 
Dakota  Territory.  The  property  sliipped  in  the  car  consisted  of 
flix  horses,  two  wagons,  three  sets' of  harness,  a  quantity  of  grain, 
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a  lot  of  household  and  kitchen  furniture,  and  personal  effects. 
The  contract  under  which  the  shipment  was  made  provided  that 
the  horses  should  be  loaded,  fed,  watei'ed,  and  cared  for  by  the 
shippei'  at  his  own  expense,  and  that  one  man  in  charge  of  them 
would  be  passed  free  on  the  train  that  carried  the  can  It  also 
provided  that  no  liability  would  be  assumed  by  the  defendant  on 
the  horses  for  more  than  $100  each,  unless  by  special  agreement 
noted  on  the  contract,  and  no  such  special  agreement  was  noted 
on  the  contract.  Plaintiff  placed  a  man  in  cnarge  of  the  horses, 
and  he  was  permitted  to  and  did  ride  in  the  car  with  them.  When 
the  train  reached  Bancroft,  in  this  State,  it  was  discovered  that  the 
hay  which  was  carried  in  the  car  to  be  fed  to  the  horses  on  the 
trip  was  on  fire.  The  car  was  broken  open,  and  the  man  in  charge 
of  the  horses  was  found  asleep.  The  train  men  and  others  present 
attempted  to  extinguish  the  nre,  but  before  they  succeeded  in  put- 
ting it  out  the  horses  were  killed  and  the  other  property  destroyed. 
This  action  was  brought  to  recover  the  value  of  the  property. 
There  was  a  verdict  and  judgment  for  plaintiff,  and  defendant 
appealed. 

Subbard,  Clark  dk  Dawley  and  Whitmg  J,  Clark  for  appellant. 

BayUes  ds  Baylies  and  Hv^h  Brenna/n,  for  appellee. 

Keed,  J. — ^There  was  evidence  which  tended  to  prove  that  the 
fire  was  communicated  to  the  car  from  a  lantern  which  the  man  in 
FACTS.  charge  of  the  horses  had  taken  into  the  car.    This  Ian* 

tern  was  furnished  by  plaintiff,  and  wa*  taken  into  the  car  by  his 
direction.  Defendant  asked  the  Circuit  Court  to  instruct  the  jury 
that  if  the  fire  which  destroyed  the  property  was  caused  by  a 
lighted  lantern  in  the  sole  use  and  control  of  plaintiff's  servant, 
who  was  in  the  car  in  charge  of  the  property,  plaintiff  could  not 
recover.  The  court  refused  to  give  tnis  instruction,  but  told  the 
jury  that,  if  the  fire  was  occasioned  by  the  fault  or  negligence  of 

E lain  tiff's  servant  who  was  in  charge  of  the  property,  there  could 
e  no  recovery.  The  jury  might  have  found  from  the  evidence 
that  the  fire  was  communicated  to  the  hay  from  the  lantern,  but 
that  plaintiff's  servant  was  not  guilty  of  any  negligence  in  the 
matter.  The  question  presented  by  this  assignment  of  error,  then, 
is  whether  a  common  carrier  is  responsible  for  the  injury  or  destruc- 
tion of  property  while  it  is  in  the  course  of  transportation  when 
the  injury  is  caused  by  some  act  of  the  owner,  but  which  is  unat- 
tended by  .iiiy  negligence  on  the  part  of  the  owner. 

The  carrier  is  held  to  be  an  insurer  of  the  safety  of  the  prop- 
erty while  he  has  it  in  possession  as  a  carrier.  His  undertaking 
Carrier  ihsur-  ^^r  the  carc  and  safety  of  the  property  arises  by  inipli- 
cation  of  law  out  of  the  contract  for  its  carriage.  The 
rule  which  holds  him  to  be  an  insurer  of  the  property 
is  founded  upon  considerations  of  public  policy.    The  reason  of 
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the  role  is  that  as  the  carrier  ordinarily  has  the  absolute  possession 
and  control  of  the  property  while  it  is  in  course  of  shipment, 
he  has  the  most  tempting  opportunities  for  embezzlement  or  for 
fraudulent  collusion  with  otliers.  If  it  is  lost  or  destroyed  while 
in  his  custody,  the  policy  of  the  law  therefore  iinposes  the  loss 
upon  him.  Cogg  t?.  Bernard,  2  Ld.  Raym.  909  ;  Forward  v.  Pit- 
tard,  1  Dura.  &  E.  27 ;  Riley  v.  Horne,*^5  Bing.  217 ;  Thomas  v. 
Railway  Co.,  10  Mete  472 ;  Roberts  v.  Turner,  12  Johns  232 ; 
Moses  V.  Railway  Co.,  24  N.  H.  71 ;  Rixford  v.  Smith,  52  N.  H. 
355.  His  undertaking  for  the  safety  of  the  property,  however,  is 
not  absolute.  He  has  never  been  held  to  be  an  insurer  against 
injuries  occasioned  by  the  act  of  God,  or  the  public  enemy,  and 
there  is  no  reason  why  he  should  be ;  and  it  is  equally  clear,  we 
think,  that  there  is  no  consideration  of  policy  which  demands  that 
he  should  be  held  to  account  to  the  owner  for  an  injury  which  is 
occasioned  by  the  owner's  own  act,  and  whether  the  act 
of  the  owner  by  which  the  injury  was  caused  amounted  SIb^fob'S 
to  negligence  is  immaterial  also.  If  the  immediate  S^Sts^.^ 
cause  of  the  loss  was  the  act  of  the  owner,  as  between 
the  parties,  absolute  justice  demands  that  the  loss  should  fall  upon 
him  rather  than  upon  the  one  who  has  been  guilty  of  no  wrong, 
and  it  can  make  no  difference  that  the  act  cannot  be  said  to  be 
either  wrongful  or  negligent.  If,  then,  the  fire  which  occasioned 
the  loss  in  Question  was  ignited  by  the  lantera  which  plaintiff's 
servant,  by  iiis  direction,  took  into  the  car,  and  which  at  the  time 
was  in  the  exclusive  control  and  care  of  the  servant,  defendant  is 
not  liable,  and  the  question  whether  the  servant  handled  it  care- 
fully or  otherwise  is  not  material.  This  view  is  abundantly  sus- 
tained by  the  authorities.  See  Hutch.  Carr.,  §  216,  and  cases  cited 
in  the  note ;  also  Lawson,  Carr.,  §§  19,  23. 

2.  Section  1808  of  the  Code  is  as  follows :  "  No  contract,  receipt, 
rule,  or  regulation  shall  exempt  any  corporation  engaged  in  trans- 
porting persons  or  property  by  railway  irom  liability  of  a  common 
carrier,  or  carrier  oi  passengers,  which  would  exist  had 
no  contract,  receipt,  rule,  or  regulation  been  made  or 
entered  into."  Counsel  for  plamtiff  contend  that  the 
provision  of  the  shipping  contract  by  which  plaintiff  undertook  to 
care  for  the  horses  while  they  were  being  transported  is  in  violation 
of  this  section,  and  consequently  is  void.  For  the  purposes  of  the 
case  this  may  be  conceded,  and  yet  it  does  not  follow  tnat  defend- 
ant is  liable  for  the  loss  if  it  was  caused  by  plaintiff's  act.  If  it 
should  be  conceded  that  defendant  was  responsible  for  the  proper 
care  of  the  property  while  it  was  being  transported,  it  would  follow 
only  that  plaintiff  was  an  intermeddler  in  placing  his  servant  in 
the  car,  and  in  assuming  to  care  for  it.  If  the  injury  was  caused 
by  his  act,  it  is  immaterial  whether  he  was  proceeding  under  a  valid 
•contract  or  as  an  officious  volunteer  in.  doing  the  act. 
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3.  The  evidence  tended  to  prove  that  two  of  the  horses  were 
worth  $150  each,  and  that  two  others  were  worth  $125  each,  and 
that  the  others  were  worth  $100  each.  Defendant  asked 
horSm-Sm-  the  circuit  court  to  instruct  the  jury  that  under  the  con- 
Btt^"  ^'  "^'  tract  defendant's  liability  for  the  horses  could  not  ex- 
ceed $100  per  head.  The  court  refused  to  give  this 
instruction ;  and  ruled  that,  if  plaintiff  was  entitled  to  recover,  the 
jury  should  award  him  the  full  value  of  the  property.  Whether 
a  common  carrier,  in  the  absence  of  any  statute  restricting  his 
powers  in  that  respect  can,  by  rule,  regulation,  or  contract  limit 
nis  liability  for  the  property  received  by  him  for  carriage,  has  been 
the  subject  of  much  discussion,  and  there  is  great  conflict  in  the 
decision  of  the  courts  on  the  question.  .  We  have  no  occasion, 
however,  in  this  case,  to  enter  into  that  question.  No  one  would 
question  that,  in  the  absence  of  a  contract  limiting  the  amount  of 
his  liability,  the  shipper  would  be  entitled,  in  case  of  the  destruc- 
tion or  injury  of  the  property  under  such  circumstances  as  that 
the  carrier  was  liable  for  the  loss,  to  recover  full  compensation  for 
injuries  sustained.  The  statute  quoted  above  prohibits  the  making 
of  any  contract  that  would  exempt  him  from  the  liability  of  a 
common  carrier  which  would  exist  if  no  contract,  rule,  or  regula- 
tion existed.  If  the  statute  is  applicable  to  a  contract  in  \vnich 
the  undertaking  is  to  transport  the  property  from  this  State  into 
another  State  or  Territory  of  the  United  States,  it  cannot  be  doubted, 
we  think,  that  the  provision  of  the  contract  in  question,  by  which 
it  was  sought  to  limit  the  liability  of  defendant  for  the  horses  to^ 
an  amount  less  than  the  actual  value  of  the  property  is  repugnant 
to  its  provisions,  and  consequently  invalid. 

It  is  contended,  however,  that  the  State  has  no  power  to  place 
a  restriction  of  that  character  upon  the  carrier  who  con- 

SiJfB — RB8TRZC-  />  ^  •  »^  m  i*o 

TioN  NOT  A  KKr  tracts  lor  the  transportation  of  property  from  this  State 
TER8TATK  ^ooM-  iuto  auothcr  State  or  Territory,  The  position  is  that 
the  restriction,  if  applicable  to  a  contract  of  this  char- 
acter,'would  be  a  regulation  oi  commerce  among  the  States,  a 
subject  which,  under  the  federal  constitution,  is  within  the  exclu- 
sive jurisdiction  of  the  Congress  of  the  United  States.  In  our 
opinion,  however,  this  position  cannot  be  maintained.  The  pro- 
vision is  in  no  just  or  legal  sense  a  regulation  of  commerce.  It 
provides  no  regulation  for  the  transportion  of  freight  upon  any  of 
the  channels  of  communication.  It  leaves  the  parties  free  to  make 
such  contracts  as  they  may  choose  to  make  with  reference  to  the 
compensation  which  shall  be  paid  for  the  services  to  be  rendered. 
The  carrier  is  left  free  to  demand  such  compensation  for  the  car- 
riage of  the  property  as  is  just,  considering  the  responsibility  he 
assumes  when  he  receives  it.  He  is  forbidden  to  make  any  con- 
tract that  would  exempt  him  from  any  of  the  liabilities  whicn  ariso 
by  implication  from  his  undertaking  to  carry  the  property.    But 


OABBIER— LIMITATION  OF  LIABILITY.  6S 

■ 

no  burden  is  placed  upon  the  property  which  is  the  subject  of  tlie 
contract ;  nor  is  any  rale  prescribed  for  his  government  respecting 
it.  That  it  is  within  the  power  of  the  State  to  prescribe  such  a 
limitation  upon  his  power  to  contract,  we  have  no  doubt.  The  stat- 
ute was  enacted  by  the  State  in  the  exercise  of  the  police  power 
with  jurisdiction.  The. question  involved  is  not  different  in  prin- 
ciple from  that  decided  by  the  Supreme  Court  of  the  United 
States,  in  what  are  known  as  the  Granger  Cases.  See  Munn  v. 
State,  94:  U.  S.  113  ;  Ohic^o,  B.  &  Q.  K  Co.  v.  Iowa,  Id.  155  ; 
Peik  V.  Chicago  &  N.  W.  R  Co.,  Id.  164. 

Liability  of  Carrier  for  Injury  to  Animals  Accompanied  by  Ownefi — ^Rail- 
road companies  have  a  right  to  limit  their  liability  as  common  carriers  by 
such  contracts  as  may  be  specially  agreed  upon,  they  still  remaining  liable 
for  gross  negligence  or  wilful  misfeasance.  Illinois  Central  R.  Co.  e.  Grab- 
tree,  19  111.  R  139. 

In  Clarke  v.  Rochester,  R.  4  Eern.  670,  it  was  held  that  the  fact  that  the 
owner  of  a  horse  was  allowed  passage  on  the  same  train  in  which  his  horse 
was  carried  did  not  prove  conclusively,  if  at  all,  that  he  was  responsible  for 
the  horse's  safety  during  the  journey. 

In  Illinois  Central  R.  v.  Adams,  42  111.  474,  hogs  were  transported  by  a 
railroad  under  a  contract  which  provided  that  they  were  to  be  taken  care 
of  by  the  owner.  A  loss  occurred  by  neglect  of  the  conductor  of  the  train  to- 
cause  water  to  be  poured  over  the  hogs  when  overheated.  Bigid,  that  the 
conductor  was  negligent,  and  that  the  company  were  liable. 

Where  a  railway  company  undertook  to  transport  a  lot  of  cattle  for  their 
owner,  who  was  to  take  charge  of  them,  in  a  car  which  proved  to  be  defec- 
tive, by  reason  of  which  the  cattle  had  to  be  changed  to  another  car,  which 
the  owner  of  the  cattle  had  no  opportunity  to  properly  provide  with  bedding, 
whereby  some  of  the  cattle  got  down  and  were  injured,  it  was  hdd  that  the 
company  were  liable  for  the  loss  sustained.  McDaniel  v,  Chicago,  etc.,  R. 
Co.,  241a.  412. 

The  company  were  held  liable  for  the  death  of  cattle  smothered  by  being 
shipped  in  ooz-cars.  It  was  decided  that  the  presence  of  the  owner  did  not 
relieve  the  company  of  the  respensibUity.  Peters  «.  New  Orleans,  eta,  B. 
Co.  16  La.  An.  222. 
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In  an  action  against  a  railroad  company  to  recover  a  statutory  penalty  for 
failing  to  ship  a  certain  lot  of  rice  delivered  to  it  for  shipment,  it  is  not  er- 
ror to  exclude  the  question  asked  of  defendant's  witness,  ^*  Did  persons  who 
delivered  rice  for  the  plaintiff  give  any  instructions  at  the  time  of  delivery 
in  regard  to  the  time  of  shipment  ?"  when  the  sole  question  at  issue  is 
whether  defendant  did  or  did  not  ship  the  rice. 

When  a  question  objected  to,  but  allowed,  elicits  nothing  material  and 
nothing  to  the  prejudice  of  the  party  complaining,  this  is  not  a  ground  for 
a  new  trial. 

In  the  absence  of  a  contract  between  the  shipper  and  the  carrier  to  the  con- 
trary, there  is  an  implied  agreement  on  the  part  of  the  carrier  to  ship  goods 
within  a  reasonable  time,  which  the  statute  of  North  Carolina  has  fixed  to  be 
within  five  days  next  after  the  receipt  of  the  goods. 

Where  the  court  states  to  the  jury  that  *' Defendant  sets  up  no  excuse  for 
a  failure  to  ship,  if  there  was  such  failure,"  it  is  not  error;  it  is  merely  in 
effect  telling  the  jury  that  the  defendant  had  not  set  up  any  legal  excuse  for 
failing  to  ship  the  goods. 

Where  a  bill  of  lading  provides  against  any  liability  of  the  carrier  for 
'*  wrong  carriage  or  wrong  delivery  of  goods  that  are  marked  with  the  ini- 
tials, unnumbered  or  imperfectly  marked,"  and  it  is  not  a  part  of  the  plain- 
tiff's complaint  that  the  rice  was  wrongly  carried  or  wrongly  delivered,  and 
no  defence  is  set  up  that  the  goods  were  not  marked  with  the  proper  direc- 
tions, nor  any  imperfection  in  that  respect  brought  to  the  attention  of  the 
plaintiff,  but  the  sole  ground  of  action  is  that  the  goods  were  not  shipped  at 
■all,  the  only  question  at  issue  is  whether  the  goods  were  shipped  or  not. 

Where  the  charter  of  a  railroad  company  provides  that  its  officers  may  es- 
tablish its  price,  rates  of  freights  and  fares  in  their  discretion,  not  exceeding 
a  maximum  rate  prescribed,  a  statute  compelling  railroad  companies  to  ship 
over  their  roads  goods  delivered  to  them  for  shipment  within  a  reasonable 
time,  which  is  declared  by  its  terms  to  be  within  five  days  next  after  deliv- 
ery, applies  to  such  railroad,  and  is  not  void  as  impairing  the  obligation  of 
the  contract  as  to  rates  between  it  and  the  State. 

The  legislature  has  power  to  compel  railroad  companies  and  other  like 
•common  carriers  to  discharge  the  duties  and  obligations  they  owe  to  the  pub^ 
lie  and  individuals  who  travel  on  and  ship  freight  over  the  roads  by  reason- 
able statutory  regulations,  and  to  compel  a  due  observance  of  these  by  fines 
■and  penalties. 

The  issueB  submitted  to  the  jury  and  the  responses  to  them  were 
as  follows : 

1.  Did  the  plaintiff,  on  the  21st  day  of  November,  1884,  deliver 
to  the  defendant  at  its  warehouse  in  Mount  Olive  27  bags  of  rice 
for  shipment  to  Henry  Lee  &  Co.,  at  Goldsboro  ! 

Yes. 

2.  Was  said  rice  the  property  of  the  plaintiff! 
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Yes. 

3.  Was  said  rice  reeeived  by  defendant  for  shipment  i 


4.  Did  plaintifi  agree  or  consent  that  said  rice  should  remain 
unshipped  I 

No. 

5.  Was  said  rice  received  by  defendant  without  payment  of 
frei&:ht  and  without  demand  therefor} 

Yes. 

6.  Did  defendant  unlawfully  allow  said  rice  to  remain'  unshipped 
at  its  warehouse  in  Mount  Olive  from  the  2l8t  day  of  November, 
1884,  until  the  21st  day  of  March,  1885  } 

Yes. 

The  following  are  the  exceptions  of  the  defendant : 

1.  To  the  exclusion,  on  objection  by  plaintifi  of  the  following 
question  asked  by  defendant  of  the  witness,  J.  H.  Toler,  viz. : 
"  Did  persons  who  delivered  rice  for  the  plaintiff  give  any  instruc- 
tions at  the  time  of  delivery  in  regard  to  the  time  of  shipment  ?" 

2.  In  not  sustaining  the  objection  of  defendant  to  the  following 
question  asked  by  plamtifE  of  the  witness,  J.  H.  Toler,  viz. :  ^^Have 
you  examined  tne  defendant's  books,  and  do  they  not  show  that 
this  lot  of  rice  has  not  been  entered  ?"  The  defendant  proposed  to 
ask  the  witness  the  following  question,  viz. :  "  Did  persons  who  de- 
livered rice  for  the  plaintiff  give  any  instructions  at  the  time  of 
deliverv  in  regard  to  the  time  of  shipment  ?"  Objected  to  by 
plaintiff.     Objection  sustained. 

Defendant  excepted. 

On  cross-examination  the  witness  testified  that  he  was  not  now 
agent  for  the  company,  and  that  it  was  his  custom  to  enter  freight 
on  the  books  when  shipped,  and  not  before. 

The  plaintiff  then  proposed  to  ask  the  witness :  ^^  Have  you  ex- 
amined the  defendanrs  books,  and  do  they  not  show  that  this  lot 
of  rice  was  not  entered  ?"  Objected  to  by  defendant  on  the  ground 
that  the  books  were  the  best  evidence.     Objection  overruled. 

Defendant  excepts. 

The  witness  answered:  '*  I  do  not  think  I  have  examined  the  de- 
fendant's books.  I  do  not  remember  whether  this  lot  of  rice  was 
on  the  books.  I  think  the  books  show  shipments  between  Novem- 
ber 21st,  1884,  and  March  21st,  1885." 

After  the  evidence  was  closed  and  before  the  charge  was  deliv- 
ered to  the  jury.  His  Honor  asked  the  defendant's  counsel  that  any 
instructions  were  given  by  the  plaintiff  or  his  agents  not  to  ship 
the  rice,  about  which  the  matter  in  controversy  arose,  to  which  he 
replied  he  did  not ;  that  the  only  question  was  whether  or  not 
the  rice  had  been  sliipped,  and  that  His  Honor  might  answer  all 
the  issues  except  the  sixth  in  favor  of  the  plaintiff. 

The  defendant's  attorney  insisted  that  tne  plaintiff  could  not  re- 
27  A.  &  £.  R  Ca8.>-5 
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cover  on  accoant  of  the  following  words  in  the  bill  of  lading,  viz. : 
"  No  liability  will  be  assnmed  for  wrong  carriage  or  wrong  deliv- 
ery of  goods  that  are  marked  with  initials,  numbered  or  imperfectly 
marked." 

His  Honor  reserved  the  question,  and  charged  the  jury  as  fol- 
lows, viz. :  '*•  If  vou  find  the  first  issue  in  the  affirmative,  the  con- 
tract made  by  the  defendant  with  the  plaintiff,  as  set  out  in  the 
bill  of  lading,  was  to  ship  the  27  bags  of  rice  in  a  reasonable  time, 
and  the  law  has  fixed  such  time  to  be  five  days  after  its  receipt, 
unless  it  was  otherwise  agreed.  You  will  then  proceed  to  inquire 
whether  the  rice  was  shipped  within  the  time  named;  if  not,  was  it 
by  reason  of  agreement  made  at  the  time  of  delivery  ?  This  will 
depend  upon  your  finding  upon  the  issue.  If  the  rice  was  shipped, 
as  alleged  by  the  defendant  and  testified  to  by  Toler,  you  will  an- 
swer the  last  issue  in  the  negative.  If,  however,  you  find  upon  the 
evidence  that  it  was  not  shipped  until  March  2l8t,  1885,  you  will 
answer  the  issue  in  the  affirmative.  The  defendant  sets  up  no  ex- 
cuse for  a  failure  to  ship,  if  there  was  such  failure.  You  will  not 
permit  the  fact  that  the  defendant  is  a  corporation  to  in  any  man* 
ner  or  to  any  extent  affect  your  verdict.  You  must  try  the  issues 
as  between  two  natural  persons.  Prejudice  or  partiality  should 
have  no  place  in  the  jury  box.  You  will  not  permit  the.  amount 
claimed  by  the  plaintiff  to  affect  your  verdict.  The  law  fixes  the 
measure  oi  the  defendant's  liability  and  the  plaintiff's  rights ;  and 
you  should  find  the  issues  according  as  upon  the  whole  evidence 
you  believe  the  truth  to  be.  The  burden  of  proof  is  upon  the 
plaintiff  upon  the  issues.  You  will  find  the  facts  as  you  may  find 
the  preponderance  of  the  evidence.  The  plaintiff  is  confined  to 
the  rice  delivered  by  Merritt,  and  you  cannot  consider  the  evidence 
in  re^rd  to  the  Phillips  &  Garner. 

3.  His  Honor  erred  in  his  charge  that  ^^  the  contract  made  by 
defendant  with  the  plaintiff,  as  set  out  in  the  bill  of  lading,  was  to 
ship  in  a  reasonable  time,  and  the  law  has  fixed  such  time  to  be 
five  days  after  its  receipt  unless  it  was  otherwise  agreed.  You 
will  proceed  to  inquire  whether  the  rice  was  shipped  within  the 
time  named ;  if  not,  was  it  by  reason  of  agreement  made  at  the 
time  of  delivery.  This  will  depend  upon  your  finding  upon  the 
issue." 

4.  His  Honor  erred  in  stating  to  the  jury  that,  defendant  sets 
up  no  excuse  for  a  failure  to  ship,  if  there  was  such  failure. 

5.  His  Honor  erred  in  stating  to  the  jury  that  they  could  not 
consider  the  evidence  in  regard  to  the  Phillips-Garner  rice  except 
as  throwing  light  upon  the  question  as  to  whether  the  Merritt  rice 
was  or  was  not  shipped. 

6.  His  Honor  erred  in  deciding  the  question  reserved  against 
the  defendant. 

7.  In  giving  judgment  for  plaintiff. 
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MfiBBiMON,  J. — The  first  exception  cannot  be  sustained.  What 
the  witness  would  have  said  in  reply  to  the  question  specified  it  * 
does  not  appear,  as  it  should  do,  but  inferring  that  he  would  have 
answered  in  the  affirmative,  such  evidence  was  irrele- 
vlant  and  immaterial.  The  plain tiflE  sued  to  recover  ^^^^^^^j^ 
penalties  which  he  alleires  the  defendant  incurred  by  fcsal  of  quu*- 
the  failure  to  ship  twenty-seven  bags  of  rice  marked  [a], 
as  it  was  bound  to  do  within  five  days  next  after  the  rice  was  de- 
livered to  it  for  shipment.  The  evidence  of  the  plaintiflE,  including 
the  bill  of  lading,  went  to  prove  that  the  particular  bags  of  rice  in 
question  were  delivered  by  his  agent,  the  witness  Robert  Merritt, 
to  the  defendant  for  shipment  on  the  2l8t  day  of  November, 
1884.  The  only  witness  introduced  by  the  defendant,  J.  H. 
Toler,  testified  that  he  was  agent  for  the  defendant  at  the  station 
where  the  rice  was  delivered  for  shipment  on  the  day  named  and 
that  he  did  not  receive  any  instructions  not  to  ship  it,  but  on  the 
contrary,  he  testified  that  he  did  ship  it.  Whether  he  did  or  not 
was  the  sole  question  at  issue.  It  was  not,  therefore,  material 
to  inquire  whether  persons  who  delivered  rice  for  the  plaintiff  to 
the  defendant  gave  directions  in  respect  to  the  time  of  shipment, 
or  not.  As  to  the  rice  in  question,  the  uncontradicted  evidence  both 
of  the  plaintiff  and  the  defendant  went  to  show  that  no  instruc- 
tions were  given  not  to  ship  it.  This  being  so,  in  the  course  and 
order  of  such  business,  it  was  the  duty  of  the  defendant  to  ship 
the  rice  promptly. 

This  leaves  out  of  view  the  evidence  of  the  witness  of  the 
plaintiff  who  testified  that  he  told  the  agent  of  the  defendant  to 
ship  it,  and  the  latter  promised  to  do  so  within  two  or  three  days. 

2.  Nor  can  the  second  exception  be  sustained.  If  it  be  granted 
that  the  book  of  shipment  referred  to  should  have  been  produced, 
the  answer  to  the  question  objected  to  by  the  defendant  did  not 
prejudice  it ;  it  was  not  favorable  to  the  plaintiff  at  all,  but  rather 
tended  to  help  the  defendant.  When  the  question  objected  to  but 
allowed  elicits  nothing  material  and  nothing  to  the  prejudice  of 
the  party  complaining,  this  is  not  ground  for  a  new  trial.  A  new 
trial  in  such  case  will  be  granted  only  when  such  party  has  suffered 
prejudice  or  has  probably  done  so.  We  think  also  that  the  third 
exception  is  groundless. 

It  is  clear  that,  in  the  absence  of  any  express  contract  between 
the  shipper  of  goods  and  the  common  carrier  to  the  contrary,  if  the 
latter  receives  goods  to  be  shipped,  there  is  an  implied  SS^m^'^witmS 
agreement  on  his  part  to  ship  them  within  a  reasonable  S£?^tItotb. 
time,  and  the  statute  (the  Code,  sec.  1907)  has  fixed  that  time  to 
be  within  five  days  next  after  the  carrier  received  the  goods  for 
shipment. 

Besides,  the  statute  expressly  provides,  that  the  carrier,  a  railroad 
company,  shall  ship  them  within  five  days  after  it  receives  the 
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goods  for  shipmeDt,  unless  otherwise  agreed  between  the  company 
and  the  shipper.     Branch  v.  W.  &  W.  R.  Co.,  77  N.  C.  347. 

4.  And  so  also  the  fourth  exception  is  without  force.  The 
court  manifestly  intended  to  tell  the  jury,  and  did  so  in  effect,  that 

the  defendant  had  not  set  up  any  legdl  excuse  for  fail- 
oooSmSSkSS  i^g  to  8l^>P  the  goods,  but  it  was  cautious  to  say  in  that 

immediate  connection,  ^'  if  there  was  such  failure,"  this 
leaving  to  them  the  sole  question  submitted  to  them,  by  both  parties 
conceded,  ^'  whether  or  not  the  rice  had  been  shipped." 

5.  The  fifth  exception  is  without  merit ;  the  evidence  is  in  re- 
RicEDKuvKBKD  P^ct  totherico  dcHvcred  .by  PhilHps  and  Green  for 

the  plaintiff  to  the  defendant  was  immaterial;  that  rice 
was  not  in  question.  The  sole  question  was  whether 
or  not  the  twenty-seven  bags  of  rice  delivered  by  Merritt  for  the 
plaintiff  were  shipped. 

As  we  have  seen,  the  evidence  of  the  defendant  as  well  as  that  of 
the  plaintiff  showed  that  as  to  that  rice,  there  were  no  instructions 
not  to  ship  it.  This  being  true,  what  just  or  proper  weight  could 
the  testimony  as  to  the  rice  delivered  by  the  parties  first  named 
iiave  upon  the  matter  in  issue  ? 

6.  Nor  can  the  sixth  exception  prevail.  The  liability  provided 
The  oussTioir  against  by  the  exceptive  words  in  the  bill  oi  lading  set 
AT  iBsuB.  forth  in  the  exception  is  to  "  wrong  carriage  or  wrong 
delivery  of  goods  that  are  marked  with  initials,  numbered,  or  im- 
perfectly  marked." 

It  is  no  part  of  the  plaintiff's  complaint  that  the  rice  was 
wrongly  carried  or  wrongly  delivered  to  a  supposed  consignee ; 
the  ground  of  the  action  is,  that  it  was  not  shipped  at  all.  it  was 
not  set  up  as  a  matter  of  defence  that  the  rice  was  not  marked  with 
proper  directions,  nor  was  any  imperfection  in  that  respect  brought 
to  the  attention  of  the  plaintiff  within  a  reasonable  time,  afl  ought 
to  have  been  done  if  they  existed. 

What  we  have  said  in  effect  disposes  of  the  seventh  exception. 
We  see  no  reason  why  the  court  ought  not  to  have  given  the  judg- 
ment it  did  give.  The  twenty-sixth  section  of  the  defendanrs 
charter  (2  Bev.  Statutes,  p.  344)  provides  that  its  officers  may  es- 
DsFniDAirra  tablish  its  price  rates  of  freights  and  fares  in  their  dis- 
PAiSafirr"o'F  crctiou,  uot  exceeding  a  maximum  prescribed.  The 
ooMTBACT.  counsel  of  the  defendant  appellant  contended  in  his 
brief  that  the  statute  (The  Code,  sec.  1967)  could  not  be  construed 
as  applying  to  it,  or  if  so,  as  to  the  defendants,  it  was  void,  because 
it  impaired  the  obligation  of  the  contract  between  it  and  the  State 
in  the  respect  mentioned. 

The  statutory  provision  last  cited  applies  to  all  railroad  companies 
doing  business  in  this  State,  and  its  obvious  purpose  is  to  compel 
them  to  ship  over  their  roads  respectively  goods  aelivered  to  them 
for  shipment  within  a  reasonable  time  after  receiving  them,  which 
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is  declared  bj  its  terms  to  be  within  five  days  next  after  that  time. 
The  legislature  has  deemed  it  a  just,  reasonable,  and  necessary 
regulation,  and  it  is  the  plain  duty  of  the  courts  to  give  it  effect  in 
all  proper  cases  in  the  course  of  procedure.  It  is  severe,  it  is  true, 
but  it  is  not  unreasonable.  It  may  be  observed  without  serious 
inconvenience  and  yet  it  seems  that  it  is  not  unf requently  disre- 
garded, thus  demonstrating  the  necessity  for  it. 

That  the  legislature  has  power  to  compel  railroad  companies  and 
other  like  common  carriers  to  discharge  the  duties  and  obligations 
they  owe  to  the  public  and  individuals  who  travel  on  and  ship 
freight  over  the  roads,  by  -reasonable  statutory  regulations,  and  to 
compel  a  due  observance  of  these  by  fines  and  penal-  powbh  ov 
ties,  is  too  well  and  thoroughly  settled  by  judicial  late  carrkr.  ' 
authority  to  admit  of  question.  Because  of  their  quasi  public 
nature — their  relations  to  the  public — the  fact  that  they  hold  them- 
selves out  to  the  world  as  ready  to  carry  freights  for  shippers  regu- 
larly for  reasonable  compensation  and  especially  as  to  railroad 
corporations,  because  they  have  and  exercise  franchises,  rights, 
privileges,  and  advanta^s  of  the  public,  and  granted  by  the  public 
authority,  they  are  subject  to  just  legislative  control. 

The  legislature  may  reasonably  regulate  their  methods  of  busi- 
ness in  a  general  way  so  as  to  promote  the  public  good,  having  due 
regard  for  their  rights  in  all  respects.  They  have  rights  as  well  as 
the  public  that  the  law  protects,  but  to  the  extent  that  the  exercise 
of  tneir  rights  by  themselves  concern  and  affect  the  public;  the 
latter,  through  its  constitutional  authority,  must  have  a  voice  in 
such  exercise  of  them.  This  court  has  repeatedly  upheld  the  stat- 
ute now  under  consideration  as  a  valid  exercise  of  legislative 
aufhority.  Indeed,  it  has  been  so  upheld  in  its  application  to  the 
defendant.  Branch  v.  W.  &  W,  R.  Co.,  supra.  See  also  Katzen- 
stein  V.  Railroad,  87  N.  C.  255. 

This  statute  does  not  regulate  the  price  of  freights  and  fares  of 
the  defendant,  nor  does  it  purport  to  do  so.  It  simply  imposes  a 
penalty  of  twenty-five  dollars  on  each  railroad  doing  business  in  this 
State  for  every  day  it  may  fail  to  ship  ffoods  delivered  to  it  for 
shipment  after  five  days  next  after  such  delivery,  unless  the  shipper 
ana  the  company  agree  otherwise.  It  leaves  the  defendant  free  to 
determine  its  charges  for  carrying  freights ;  its  only  purpose  is  to 
compel  it  to  ship  goods  promptly  in  the  absence  of  agreement 
otherwise.  The  provision  of  the  defendant's  charter  reierred  to 
above  does  not  abridge  the  power  of  the  legislature  to  make  all 
reasonable  regulations  to  expedite  and  render  certain  the  shipments 
of  freights  over  its  roads.  There  is  nothing  in  its  charter  that  in 
terms  or  by  necessary  implication  indicates  a  purpose  to  part  with 
such  power. 

It  is  difiicult  to  understand  how  the  legislature  could  part  with 
or  barter  away  any  measure  of  an  essential  power  of  government ; 
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but  if  it  could  do  so  at  all,  it  could  only  do  so  by  positive  grant, 
or  by  words  and  provisions  so  plain  in  their  meaning  as  to  leave  no 
doubt  of  such  purpose.  Stone  v.  Farmer's  Loan  and  Trust  Co., 
116  U.  S.  307  ;  Stone  v.  Eailroad  Co.,  lb.  352  ;  Missouri  Pacific 
R.  Co.  V.  Humes,  117  U.  S.  6 12. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Penalties — When  Railway  Company  Liable  to,  at  Common  Carriers — 
Delayi — A  railroad  company  is  not  exempt  from  the  liability  to  penalty 
of  $25  per  day,  under  the  act  of  1875,  ch.  240,  for  delay  in  shipping  eoods 
l>eyond  five  days  after  the  receipt  thereof,  by  reason  of  its  alleged  infu>ility 
to  transport  the  same  on  account  of  the  large  acciunulation  of  freight.  It 
is  presumed  to  be  the  company's  duty  to  provide  a  sufficient  number  of  cars. 

In  the  statute  providing  a  penalty  for  five  days'  delay  in  shipment,  the 
words  ^*  five  days^'  in  the  act  mean  five  full  running  days,  including  Sunday 
whenever  it  intervenes.  And  there  would  be  no  liability  to  the  penalty  upon 
the  company  until  the  full  expiration  of  the  sixth  day  after  receiving  the 
goods,  as  in  the  enforcement  of  a  |>enal  statute  the  law  does  not  regard  the 
fraction  of  a  day.     Keeter  v.  Wilmington  &  Weld  on  R.  Co.,  86  N.  G.  346. 

In  Whitehead  «.  Wilmington  &  Weldon  R.  Co.,  87  N.  C.  255,  an  action 
by  the  plaintiff  against  a  railway  company  for  the  penalty  for  delay  in  ship- 
ment of  cotton  under  the  act  of  1874-5,  ch.  240,  due  to  increase  of  freight, 
refusal  of  a  connecting  road  of  the  same  through  line  to  transfer  defendant's 
flat  cars  over  its  road  loaded  with  cotton,  the  detention  of  defendant's  box 
cars  at  terminus  of  said  connecting  road,  and  to  company's  being  unable  to 
procure  other  cars  in  time  to  ship  plaintiff's  cotton,  and  not  by  its  competi- 
tion with  other  lines  for  through  freight,  the  defendant  not  l>ein^  responsible 
for  the  causes  of  delay,  it  was  Jidd  that  the  burden  was  on  the  defendant  to 
show  an  agreement  to  waive  such  penalty. 

Excessive  Charge^ — The  legislature  can  establish  rates  of  toll  for  passen- 

giTS  and  freights  and  enforce  the  same  by  penalties.  State  v,  Winona,  etc., 
.  Co.,  19  Minn.  434. 

Railway  corporations  possess  and  can  exercise  such  powers  only  as  are  ex- 
pressly conferred  upon  them  by  law,  and  their  power  to  demand  fare  of  a 
passenger  is  not  an  implied  or  incidental  power,  out  is  derived  solely  from 
the  statute.     2  Sweeney  (N.  Y.)  298. 

Where  the  statute  law  limits  the  rate  of  freights  and  faras  to  be  received 
by  a  railroad  corporation  for  the  transportation  of  passengers  and  carriage 
of  freight,  and  gives  a  right  of  action  for  the  violation  of  the  law  by  the 
taking  of  a  greater  compensation,  no  protest  is  necessary  on  the  part  of  the 
person  paying  such  excessive  rates  to  entitle  him  to  such  statutory  riffht  of 
action.  Though  voluntarily  paid,  if  exacted,  and  with  full  knowledge  of 
the  law,  yet  the  party  may  recover  under  the  statute  without  showing 
that  he  protested  against  the  payment.  In  such  cases  the  law  gives  the 
action,  and  no  protest  is  required.  The  well-known  rule  as  to  voluntary 
payment  does  not  apply  where  the  right  of  action  is  expressly  given  by  stat- 
ute.    Streeter  «.  Chicago,  etc.,  R.  Co.,  40  Wis.  294. 

A  right  of  action  accrues  in  the  behalf  of  a  person  subjected  to  excessive 
charges  as  soon  as  such  excessive  rates  are  exacted  and  received  by  the  com- 
pany ;  therefore,  for  such  illegal  exactions  up  to  the  time  of  action  recovery  can 
be  had  but  for  one  penalty  by  the  same  party,  however  often  excessive  charges 
may  have  been  repeated,  in  the  absence  of  a  statutory  provision  to  the  con- 
trary. The  penalties  cannot  be  allowed  to  accumulate  in  favor  of  the  same 
person  and  then  be  recovered  collectively  in  the  one  action.  Fisher  v.  The 
Incw  York  Cent.,  etc.,  R.  Co.,  46  N.  Y.  (1  Sickles)  644. 
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In  this  case  the  court,  Groybr,  J.,  says :  '*  My  conclusion  is  that  but  one 
penalty  can  be  recovered  upon  the  statute  under  consideration  for  all  acts 
committed  prior  to  the  commencement  of  the  action.  If  after  this  it  is 
again  violated,  another  may  be  recovered  in  another  action  commenced  there- 
after, and  BO  on  as  lone  as  violations  continue.  This  will  not  only  tend  to 
Sut  a  stop  at  once  to  the  extortion,  when  it  is  committed  knowingly  by  the 
efendant,  but  where  it  is  done  under  a  mistake  as  to  its  rights,  will  give  it 
notice  that  its  right  to  charge  the  amount  claimed  is  challenged,  and  will 
induce  a  cautious  examination  of  the  question,  and  an  abandonment  of  the 
claim  before  a  ruinous  amount  of  penalties  have  been  incurred." 

The  penalty  for  taking  excessive  rates  can  be  recovered,  although  the 
party  suing  has  patronized  the  road  and  paid  such  excessive  charges  with 
the  express  intention  of  obtaining  the  right  of  action.  It  is  no  defence  to 
the  defendant  that  the  plaintiff  intended  to  bring  about  a  violation  of  the 
law.  The  object  of  the  statute  is  not  so  much  to  vindicate  the  individual 
right  as  the  public  law.    Fisher  v.  New  York  Cent.,  etc.,  R.  Co.,  iupra. 

Illegal  Notesi — When  a  conductor,  in  making  change  to  passenger,  pays 
out  an  illegal  note,  the  penalty  cannot  be  recovered  from  the  company,  unless 
proven  that  he  had  authority  from  the  officers  of  the  company  to  do  so,  but 
this  authority  may  be  inferred  from  circumstances.  An  open  and  notorious 
custom  among  all  the  ticket  agents  and  conductors  employed  by  a  railway 
company  is  evidence  that  should  be  left  to  a  jury  to  enable  them  to  deter- 
mine whether  the  custom  was  authorized  by  the  company.  Commonwealth 
V.  Ohio,  etc.,  R.  Co.,  1  Grant^s  Cases  (Penn.),  829. 

Forfeiture  of  Franchisee — An  act  of  the  legislature  making  any  discrimi- 
nation on  the  part  of  railroad  companies  in  their  charges  for  freight  a  penal 
offence,  and  providing  for  a  forfeiture  of  all  their  franchises  for  any  wilful 
violation  of  the  act,  without  any  other  penalty  for  the  first  offence,  is  in 
violation  of  the  spirit  of  the  constitutional  provision  which  requires  all  pen- 
alties to  be  proportioned  to  the  nature  of  the  offence,  and  also  of  §  16  of  Art. 
11,  under  wnich  such  a  law  is  framed,  which  only  authorizes  the  penalty  to 
extend  to  forfeiture  of  franchises  and  property,  *' when  necessary  for  that 
purpose."    Chicago  and  Alton  R.  Co.  v.  The  People,  67  111.  11. 

Form  of  Action. — ^A  State's  Attorney  will  not  be  allowed  to  bring  an 
action  for  a  statutory  penalty  for  his  own  use  and  gain.  People  v.  Wabash, 
8t.  Louis,  etc.,  R.  Co.,  12  Bradwell  (111.)  263. 

In  an  action  qui  tam^  a  person  has  no  vested  title  in  a  penalty  until  by  a 
recovery  he  reduces  the  claim  to  a  judgment.  Chicago  and  Alton  R  Co.  v, 
Adler,  56  lU.  844. 

A  suit  brought  to  recover  a  statute  penalty  is  not  an  action  upon  a  con- 
tract within  the  meaning  of  §  129  of  the  Code,  and  the  summons  in  such  an 
action  should  be  in  the  form  prescribed  by  sub-division  1  of  that  section. 
McCann  v.  New  York  Central,  etc.,  R.  Co.  and  Harlem  R  Co.,  50  N.  Y.  176. 

See  also  Wabash,  etc.,  R.  Co.  i^.  People,  12  Am.  &  Eng.  R.  Cas.  10;  Louis- 
ville, etc.,  R.  Co.  V,  Railroad  Comm.,  16  lb.  1;  Parks  v.  Nashville,  etc., 
B.  Co.,  18  lb.  404;  Houston,  etc.,  R  Co.  «.  Harry,  18  lb.  502;  Smith  «.  C. 
&  N.  W.  R.  Co.,  1  lb.  803;  Eatzenstan  v.  Raleigh,  etc.,  R  Co.,  6  lb.  464; 
Rector  v.  Wilmington,  etc.,  R.  Co.,  9  lb.  165;  Whitehead  v.  Wilmington^ 
etc.,  R  Co.,  9  lb.  168;  U.  S.  «.  East  Tenn.,  etc.,  R  Co.,  9  lb.  259;  Hemman 
V.  Burlington,  etc.,  R  Co.,  9  lb.  834. 
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Milne 

V, 

Canada  Pacifio  R,  Co. 

(Adcanee  0<u$y  First  Dwinon  Court,  County  of  (hUariOy  Canada,     October 

28,  1886.) 

A  railway  station  agent  to  whom  tickets  are  issued  for  sale  is  bound  to 
account  therefor  in  cash  or  tickets,  and  must  give  a  reasonable  explanation 
for  any  deficiency,  or  otherwise  be  charged  the  amount  which  the  company 
would  have  earned  if  the  tickets  had  been  sold. 

The  omission  by  a  station  agent  to  date  a  passenger  ticket  does  not  invali- 
date it. 

The  plaintiff  had  been  agent  of  the  defendants  at  a  station  on 
their  line  named  Pontypool,  at  a  salary  of  $85  per  month. 

Among  his  other  duties  he  had  charge  of  the  passenger  tickets 
from  his  station  to  others  on  the  nne,  and  was  required  to 
make  returns  of  the  amount  sold,  and  to  pay  over  the  cash  pro- 
ceeds. He  gave  receipts  for  all  tickets  received  from  the  head 
ofSce. 

On  leaving  the  defendants'  employ,  the  relieving  agent  took 
over  his  office,  and  tickets  were  found  short  as  follows:  Two 
tickets  to  Perth,  fare  $4.30  each,  and  two  return  tickets  to 
Toronto,  fare  $2.95  each.  The  defendants  proposed  to  charge  the 
plaintiff  with  these  sums,  amounting  to  $14.60.  He  refused  to 
accede  to  this,  and  sued  the  company  for  the  full  amount  of  his 
arrears  of  salary.  The  defendants  paid  the  claim  with  costs  into 
court,  less  the  above  sum  of  $14.60. 

The  plaintiff  advanced  no  theory  to  account  for  the  loss  of  the 
tickets.  It  was  admitted  that  the  missing  tickets  had  not  turned 
up  at  the  central  office. 

The  defendants'  solicitor  at  the  hearing  expressly  disclaimed  any 
reflection  upon  the  good  faith  or  honesty  of  the  plaintiff,  and 
stated  that  tne  defendants  asserted  their  claim  solely  on  the  ground 
of  the  importance  of  the  question  to  their  corporation.  A  written 
judgment  was  asked  for,  in  order  that  employees  of  the  company 
should  become  fully  aware  of  their  duties  and  responsibilities 
under  similar  circumstances. 

G.  T.  Smith  for  plaintiff. 

Rupert  M.  Wells  for  defendant 

Darfnell,  J. — ^Although  the  amount  involved  in  this  action  is 
comparatively  small,  the  principle  involved  is  of  serious  import  to 
iMPORTAHCK  OF  corporatious  and  employees.  The  ad  captandum  ar- 
CASK.  gument  was  used  that  it  was  beneath  the  dignity  of  a 

large  corporation  to  resist  this  claim ;   but  it  is  obvious  that  the 
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larger  the  corporation  the  greater  should  be  the  vigilance  in  guarding 
against  little  leaks.  A  multitude  of  such  will  sink  a  large  ship. 
A  pin  scratch  may  be  but  a  trifling  wound,  but  a  man  may  bleed 
to  death  if  pricked  all  over  his  body.  Upon  the  faithful  and  effi- 
cient performance  of  every  duty  by  aU  the  units  of  the  vast  army 
of  the  employees  of  an  immense  corporation  will  depend  the  earn- 
ing powers  of  the  company. 

It  was  stated  that  no  express  authority  can  be  found  upon  the 
matter  in  controversy,  and  I  myself  have  been  unable  to  find  any, 
after  diligent  search.  I  think,  however,  it  is  not  difficult  to  arrive 
at  a  judgment  based  upon  general  and  well-defined  principles  of 
law. 

It  will  be  necessary  in  the  first  place  to  consider  and  ascertain 
what  is  the  nature  of  the  documents  (for  such  railway  jjATuiwoFRAnr 
tickets  are)  in  respect  of  which  the  defendants  seek  to  road  ncKKra- 
make  a  deduction  from  the  plaintiff's  claim,  and  how 
far  possession  and  user  of  such  tickets  by  parties  who  obtain  them 
unlawfully  may  affect  the  defendants'  interests. 

"Tickets  issued  by  a  railway  company  Kt% primA fdde  evidence 
of  a  contract  between  the  railway  and  the  passenger  to  transport 
the  latter,  and  his  personal  baggage,  from  the  station  named 
thereon  as  the  place  of  departure  to  the  station  named  thereon  as 
the  place  of  destination ;  and  is  held  to  be  a  receipt,  token,  or 
voucher  showing'payment  for  the  passage,  rather  than  a  contract; 
and  by  its  purchase  the  relation  of  passenger  and  carrier  is  said  to 
be  consummated.  The  contract  between  the  passenger  and  the 
company,  by  which  the  ticket  was  issued,  is  implied  by  law,  except 
so  far  as  it  is  expressed  upon  the  face  of  the  ticket.  A  ticket 
which  bears  on  its  face  no  qualifications,  conditions,  or  limitations 
as  to  its  use  is  undoubtedly  good  for  a  passage  from  the  station  of 
departure  to  the  station  named  thereon  any  time  within  i^ix  years 
from  its  date,  provided  it  has  not  been  mutilated  so  as  to  bear  the 
appearance  of  naving  been  used.  In  Maine  by  statute  it  is  pro- 
vided that  a  passenger  may  not  only  stop  over  at  any  intermediate 
station,  but  also  that  the  ticket  shall  be  £:ood  for  a  passage  at  any 
time  within  six  years  from  its  date." — Wood  on  Kailways,  vol.  2, 
chap.  21,  sec.  346,  page  1394. 

"  As  between  the  conductor  and  the  passenger  the  ticket  is  the 
only  evidence  of  the  passenger's  right  to  a  passage,  and  he  must 

f)ro<luce  it  when  called  for.  .  •  Lost  Ticket.  .  .  And  if  he 
OSes  the  ticket  his  right  to  travel  on  it  ceases  ;  and  if,  after  having 
been  given  a  reasonable  time  to  find  it,  he  fails  to  pay  his  fare,  he 
may  be  expelled  from  the  train,  and  this,  even  tliongh  the  con- 
ductor has  once  punched  the  ticket  and  knows  that  the  passenger 
had  it."  Wood  on  Railways,  vol.  2,  page  1407,  chap.  21,  sec.  360. 
Where  a  passenger  paid  for  three  tickets,  but  through  mistake 
the  agent  only  gave  him  two,  which  lie  gave  to  two  persons  with 
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him,  it  was  held  that  he  most  pay  his  fare  or  the  condactor  would 
be  justified  in  removing  him  from  the  train.  Duke  v.  G.  W.  R. 
Co.,  14  U.  C.  Q,  B.  377 ;  and  the  same  is  true  where  the  ticket 
agent  gives  the  passenger  a  ticket  for  a  shorter  distance  though 
paid  for  a  ticket  to  a  point  beyond.  Weaver  v.  Rome,  etc.,  K. 
Co.,  3  T.  &  C.  N.  Y.  270. 

So  where  a  passenger  was  expelled  from  a  street  car  because  the 
conductor  of  tne  other  car  had  given  him  a  wrong  check  it  was  held 
that  lie  had  no  cause  of  action.  Frederick  v:  Marquette,  etc.,  R. 
Co.,  37  Mich.  342.  As  between  the  conductor  and  the  passenger 
the  ticket  is  the  only  evidence  of  the  passenger's  right  to  a  passage. 
Bradshaw  v.  South  Boston  R.  Co.,  135  Mass.  407 ;  Happard  v. 
Grand  Rapids,  etc.,  R.  Co.  (Mich.),  18  N.  W.  Rep.  580. 

In  Frederick  -y.  Marquette,  R.  Co.,37  Mich.  342,26  Am.  Rep. 
531,  it  was  decided  that  as  between  the  conductor  and  the  passen- 
ger the  ticket  must  be  the  conclusive  evidence  of  the  extent  of  the 
passenger's  right  to  travel ;  no  other  rule  can  protect  the  conductor 
m  the  performance  of  his  duties,  or  enable  him  to  determine  what 
he  may,  or  may  not,  lawfully  do  in  managing  the  train  and  collect- 
ing the  fares.  The  court  said  :  "If  when  a  passenger  makes  an  as- 
sertion that  he  has  paid  fare,  though  he  can  produce  no  evidence 
of  it,  the  conductor  must,  at  his  peril,  concede  what  the  passenger 
claims,  or  take  all  the  responsibilities  of  a  trespasser  if  he  refuses. 
It  is  easy  to  see  that  his  position  is  one  in  which  any  lawless 
person,  with  sufficient  impudence  and  recklessness,  may  nave  him 
at  disadvantage,  and  where  he  can  never  be  certain,  if  he  performs 
his  apparent  duty  to  his  employer,  he  may  not  be  subjected  to  a 
severe  pecuniary  responsibility.  Such  a  state  of  things  is  not  de- 
sirable, either  for  railroad  companies,  or  for  the  public.  The  pub- 
lic is  interested  in  having  the  rules  whereby  conductors  are  to 
govern  their  action  certain  and  definite,  so  that  there  may  be  no 
stoppage  of  trains ;  and  if  the  enforcement  causes  temporary  incon- 
venience  to  a  passenger  who  by  accident  or  mistake  is  without  his 
proper  evidence  of  his  right  to  a  passage,  though  he  has  paid  for 
it,  it  is  better  that  he  submit  to  the  temporary  inconvenience  than 
let  the  business  of  the  road  be  interrupted  to  the  general  annoy- 
ance of  all  who  are  upon  the  train.  The  conductor's  duty,  when 
the  passenger  is  without  the  evidence  of  having  paid  his  fare,  is 
plain  and  imperative ;  and  it  can  serve  no  good  purpose,  and  settle 
no  rights,  to  have  a  controversy  with  him. 

In  some  of  the  States  of  the  Union  it  has  been  held  that  railway 
tickets  are  not  the  subject  of  larceny  at  common  law.  (1  Hersn 
Crim.  Reports,  Delaware). 

Regina  v.  Boulton,  3   Cox.  C.   C.  576,  decides  that  a  railway 

Railway  tick   *^^^®^  ^^  ^  chattel ;  and  in  Regina  v.  Beacham,  6  Cox, 

«T»  AS  SUBJECT  C.  C.  181,  It  was  held   that  the  fraudulent   taking  of 

a  railway  ticket  for  the  purpose  of  using  it  to  travel, 

and  so  defrauding  the  railway  company,  is  larceny ;  although  the 
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ticket  would,  if  used,  be  retarned  to  the  company  at  the  end  of 
the  jonmey. 

By  onr  own  Larceny  Act  (Sec.  19) .  the  stealing  of  a  railway 
ticket  is  made  a  felony.  . 

A  railway  a^ent  is  allowed  a  reasonable  time  to  remit  monej 
received  for  ticKets  or  freight;  otherwise  he  would  not  be  liable  if 
robbed.     Robinson  v.  Illinois  Central  R.  Co.,  30  Iowa,  401. 

From  these  cases  and  the  well-known  usages  and  customs  of  rail- 
way corporations  of  iHay  be  deduced  that  a  railway  ticket  is  a  valu- 
able  security  ;  the  holder  of  it  has  a  ris^ht  to  travel  upon  „ 

.  -*•/■%•  !•••  J    Railway    ticX" 

its  production  (subiect  to  any  limitations  expressed  bts   cokpaucd 
upon  its  face,  and  to  a  certain  extent  it  is  as  much 
negotiable  by  delivery  as  a  bank  bill. 

The  latter  is  redeemable  in  gold,  the  former  is  redeemable  in  so 
many  miles  of  travel — indeed  in  certain  cases  it  is  redeemable  in 
cash;  for  by  "  The  Railway  Passengera'  Ticket  Act"  of  1882,  popu- 
larly known  as  the  "  Scalpers  Act "  (45  Vic.  Cap.  41)  it  is  provided 
^^  that  the  company  shall  repay  to  any  ticket  holder  the  cost  of  his 
ticket  if  unused  in  whole  or  in  part,  less  the  ordinary  and  regular 
fare  for  the  distance  for  which  such  fare  had  been  used." 

It  would  be  a  dangerous  thing  for  a  conductor  to  inquire  into 
the  title  of  each  passenger  to  the  ticket  he  produces,  and  it  would 
be  against  the  general  interests  \>f  the  public  that  he  should  do  so. 

It  was  argued  that  as  the  missing  tickets  were  not  dated  that 
they  were  invalid.  I  do  not  agree  with  this.  I  do  not  omssioK 
think  a  conductor  would  be  safe  in  rejecting  an  undated 
ticket.  The  date  is  placed  upon  it  for  the  convenience 
of  the  company  to  show  the  time  from  which  may  be  calculated 
the  limit  of  their  liability,  in  accordance  with  the  terms  indoreed 
upon  the  ticket,  or  by  operation  of  law.  Again,  by  Sec.  3  of  the 
act  above  quoted,  it  is  provided  that  when  tickets  are  sold  by  au- 
thorized agents,  other  than  station  agents,  the  name  of  such 
agent  and  the  date  of  sale  must  be  written  or  stamped  upon  the 
ticket ;  and  Sec.  7  provides  in  effect  that  the  sale  of  tickets  in  the 
ordinary  way  by  station  agents  shall  not  be  affected.  By  implica- 
tion, therefore,  the  dating  and  countersigning  of  a  ticket  is  not 
necessary  in  such  cases,  but  is  confined  to  the  issue  of  tickets  by 
agents  other  than  station  agents.  Nor  is  there  force  in  the  argu- 
nuevt  that  because  the  missing  tickets  have  not  turned  up  at  the 
audit  office  (it  being  the  duty  of  the  conductor  to  trans-  whkthkb 
mit  them  on  taking  them  up)  that  they  have  not  been 
tised,  and  that,  therefore,  the  company  has  lost  nothing. 
It  is  well  known  that  a  large  percentage  of  tickets,  hona-Jide  bought 
and  used,  for  various  reasons  are  not  presented  to,  or  taken  up  by, 
the  conductor,  and  so  never  reach  the  audit  office.  These  tickets 
are  even  now  liable  to  be  presented,  and  the  holders  travel  thereon, 
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and  the  defendants,  defrauded  of  the  fare  which  would  have  reached 
their  treasury  if  accounted  for  in  the  usual  way. 

If  I  am  intrusted  with  a  number  of  tickets  to  sell  for  a  charitable 
Plaintiff  lia-  conccm  I  must  accouut  in  cash  or  tickets  for  the  whole 
for^^mSwo  number,  or  give  some  reasonable  explanation  for  any 
TicKBTs.  deficiency.     Or  if  a  friend  hands  me  $500  to  take  care 

of,  and  on  returning  even  the  identical  packages  with  a  shortage  of 
several  bills,  surely  1  must  give  some  satisfactory  reason  for  the 
shortage.  In  these  cases  I  would  be  a  gratuitous  bailee,  but  none 
the  less  liable. 

But  the  plaintiff  in  this  case  was  a  bailee  for  hire.  .It  was  just 
as  much  within  the  scope  of  his  duties  to  take  reasonable  care  of 
these  tickets,  the  loss  of  which  and  their  subsequent  user  would 
deprive  the  defendants  of  bo  much  earnings,  as  stationery,  books, 
office  furniture,  or  other  property  of  the  defendants  intrusted  to 
his  care.  He  would  not  be  liable  for  loss  by  fire  or  robbery  unless 
caused  by  his  neglect.  I  see  no  distinction  in  this  case  and  that  of 
a  teller  in  a  bank  in  charge  of  so  much  cash.     Such  bailee  must 

five  a  reasonkble  explanation  of  any  deficiency,  and  as  the  plaintiff 
oes  not  attempt  in  any  way  to  account  for  the  four  missing  tickets, 
it  appears  to  me  to  be  beyond  doubt  that  he  was  properly  charged 
with  the  sum  of  $14.60,  and  I  give  judgment  for  him  for  the 
amount  paid  into  court  only.  Thd  defendants  will  be  entitled  to 
charge  against  the  latter  amount  any  witness  fees  paid  by  them  in 
order  to  establish  their  defence. 

Railroad  Tickets  as  the  Subject  of  Larceny. — ^In  the  case  of  State  v.  Hill, 
1  Houston  Crim.  Reports  (Delu.),  420,  it  is  held  that  a  passenger  railroad 
ticket  is  not  a  subject  of  larceny  at  common  law.  The  court  said:  '*The 
rule  at  common  law  is  that  larceny  can  only  be  committed  of  personal  prop- 
erty, or  goods  and  chattels  which  have  some  intrinsic  value,  or  a  value  in 
itself^  withous  reference  to  any  other  matter  or  thing.  The  intrinsic  value  of 
a  piece  of  printed  pasteboard  merely  is  not  even  appreciable  in  any  coin  we  have, 
and  as  we  have  no  statutory  provision  making  such  an  article  as  this  railroad 
ticket  a  subject  of  larceny,  we  do  not  think  the  indictment  can  be  sustained, 
and  we  must  therefore  direct  the  jury  to  acquit  the  prisoner." 

But  in  the  case  of  State  v.  Farmer,  46  N.  H.  200,  it  is  held  that  if  a  ser- 
vant of  a  railway  corporation  having  custody  of  passenger  tickets  that  had 
once  been  sold  and  taken  up,,  fraudulently  abstracts  them  and  sells  them  for 
his  own  use,  it  will  be  larceny  of  such  tickets. 
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Ellis 

V. 

MiLWAUKBB  Crrr  R.  Co. 

(Advance  CasSf   Wiseonnn.    November  8,  1886.) 

After  the  plaintiff  took  passage  on  one  of  defendant's  street  cars,  he  was 
informed  by  the  conductor  that  the  car  he  was  on  did  not  run  to  the  place 
to  which  he  desired  to  go,  and  that  he  would  have  to  take  another  car  and 
pay  another  fare.  At  the  point  of  divergence  the  plaintiff  demanded  a  trans- 
fer ticket,  which  was  refused.  He  then  left  the  car  and  entered  another  car 
bound  for  his  destination,  from  which  he  was  ejected  for  refusing  to  pay 
another  fare.  An  ordinance  of  the  city  of  Milwaukee,  enacted  in  1871,  pro- 
vided that,  '*  thereafter  the  rate  of  fare  for  a  single  passenger  in  any  horse 
railway  operated  within  the  city  of  Milwaukee  shall  not  exceed  the  sum  of 
five  cents."  The  line  upon  which  the  plaintiff  was  riding  at  the  time  he  was 
expelled  was  constructed  after  this  ordinance  was  enacted.  In  an  action  to 
recover  damages  for  such  ejection,  Beldy 

1.  That  a  regulation  of  the  company  by  which  several  distinct  and  sepa- 
rate lines  of  cars  were  run  between  different  termini  was  a  reasonable  one. 

3.  That  the  ordinance  of  1871,  fixing  the  rate  of  fare,  had  no  application 
to  the  connecting  lines  of  road  afterwards  constructed. 

Appeal  from  County  Court,  Milwaukee  county. 

Action  to  recover  damages  for  being  ejected  from  a  street  car 
in  the  city  of  Milwaukee.  The  facts  appear  in  the  opinion.  Plain- 
tiff recovered  damages  amounting  to  ^150  in  the  County  Court, 
Milwaukee  county.     Defendant  appeals. 

SmaU  <&  Hopkins  for  respondent,  Ellis. 

jFmches^  Zynde  ds  MiUer  for  appellant,  Milwaukee  City  R.  Co. 

Obtok,  J. — The  plaintiff  and  respondent  on  this  appeal,  in  June, 
1885,  entered  one  of  the  cars  of  the  defendant  company  at  the 
comer  of  Fourth  avenue  and  Mitchell  street,  in  the  facts. 

south  part  of  the  city  of  Milwaukee,  for  the  purpose  of  going  to 
the  base-ball  ground  at  the  corner  of  Twelfth  and  W  right  streets,  in 
the  north  part  of  said  city,  to  which  point  one  of  the  cars  of  said 
company  ran  on  one  line  of  its  road.  He  was  informed  by  the 
conductor,  when  he  offered  to  pay  his  fare  of  five  cents,  that  the 
car  he  was  on  did  not  run  to  that  point,  and  that  to  get  there  he 
would  have  to  take  another  car,  but  that  he  could  ride  as  far  as  it 
ran  on  that  line,  and  then  he  would  have  to  take  another  car,  and 
pay  another  fare  of  five  cents  on  the  same.  The  plaintiff  then 
asked  the  conductor  if  he  would  not  give  him,  at  the  point  of 
divergence,  a  transfer  ticket,  which  would  entitle  him  to  ride  to  his 
destination,  and  the  conductor  told  him  that  he  could  not,  and  he 
then  paid  his  fare.    At  the  point  where  the  road  to  the  base-ball 
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ground  diverged  from  the  line  on  which  that  car  ran,  the  plaintiff 
again  demanded  a  transfer  ticket,  which  was  again  refused,  and  he 
left  the  car,  and  waited  a  short  time  for  the  arrival  of  another  car 
bound  for  his  destination,  and  then  entered  that  car.  The  conduc- 
tor of  that  car  asked  the  plaintiff  for  his  fare,  and  he  replied  that 
he  had  paid  his  fare  on  the  Third  street  car,  and  refused  to  pay 
more  fare.  He  was  informed  that  if  he  did  not  pay  he  must  leave 
the  car,  and  he  replied  that  he  would  not  do  so.  The  conductor 
delayed  putting  him  off  until  he  had  made  three  other  demands  for 
his  fare,  and  he  had  refused,  and  then  he  stopped  the  car  at  a  cross- 
ing, and,  by  no  great  display  of  force,  put  the  plaintiff  off.  He 
landed  on  nis  feet,  and  suffered  no  injury,  although  he  and  the  con- 
ductor were  somewhat  excited.  After  being  thus  put  off,  he  al- 
most immediately  jumped  on  the  car  again,  and  paid  his  fare  un- 
der protest,  and  rode  to  liis  destination. 

On  the  twenty -third  day  of  October,  1871,  the  common  council 
CITT  oEDiKAHCT  ^f  ^hc  clty  passcd  an  ordinance  amending  an  ordinance 
-ITS  EFFECT,  ^f  ^arch  26,  1861,  to  amend  an  ordinance  entitled  "An 
ordinance  to  authorize  the  construction  and  operation  of  certain 
horse  railways  in  the  city  of  Milwaukee,"  passed  May  29,  1865, 
as  follows : 

"  Sec.  2.  Hereafter  the  rate  of  fare  for  a  single  passenger  in  any 
horse  railway  operated  within  the  city  of  Milwaukee  shall  not  ex- 
ceed the  sum  oi  five  cents." 

This  ordinance  was  declared  to  have  been  passed  for  the  sole 
purpose  of  preventing  extortion  by  the  said  company.  At  the 
time  the  ordinance  was  passed  this  company  was  operating  only  one 
line  of  railway,  north  and  south,  near  the  center  of  the  city,  and 
near  the  Milwaukee  river,  and  all  cars  thereon  went  to  the  same 
points  of  termination,  and,  as  far  as  this  company  was  concerned, 
this  ordinance  affected  only  this  line  of  road  as  then  operated. 
Afterwards,  and  before  the  year  1883,  this  company  had  con- 
structed at  least  four  lines  of  road,  diverging  from  this  main  line, 
towards  the  south  and  towards  the  north,  to  as  many  points  of  ter- 
mination and  localities,  and  one  of  these  lines  ran  to  the  base-ball 
grounds,  the  destination  of  the  plaintiff.  The  car  upon  which  he 
took  passage  did  not  run  to  that  point,  but  to  a  point  south  of  and 
quite  distant  from  it.  When  these  lines  of  road  were  built,  by  a 
regulation  of  the  company,  as  many  different  lines  of  cars  ran  upon 
the  main  line,  and  to  these  several  terminations,  and  these  various 
lines  were  operated  as  distinct  and  separate  lines  of  road.  When, 
in  1882,  the  company  was  about  to  construct  a  line  of  road  di- 
verging from  the  old  main  line,  and  running  along  Chestnut  street, 
the  common  council  passed  an  ordinance  authorizing  such  extension, 
and  providing  that  such  new  line  should  be  operated  in  connection 
with  the  main  line,  and  that  only  one  fare  of  five  cents  should  be 
charged  for  the  whole  route,  and  that  at  the  point  of  intersection 
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a  transfer  ticket  should  be  given  to  the  passenger  going  on  such 
new  line.  Since  the  other  diverging  lines  have  been  built  and  op- 
erated no  ordinance  has  been  passed  relating  thereto,  in  respect  to 
rates  of  fai-e  or  transfer  tickets,  but  these  several  lines  are  left  to 
be  governed,  if  at  all,  by  the  ordinance  of  1871,  as  to  the  rate  of 
fare.  It  appears  that  the  company,  on  the  completion  of  these 
several  lines,  for  one  year  only  adopted  tlie  plan  of  giving  trans- 
fer tickets  on  all  of  them;  but  they  found  that,  under  such  a  regu- 
lation, passengers  could  defraud  the  company  by  getting  on  a  liiie, 
go  west  a  short  distance,  then  go  south  a  short  distance,  and  then 

fo  back,  and  pass  around  a  circle ;  and  the  company  then  aban- 
oned  such  a  general  regulation,  and  has  since  given  transfer  tick- 
ets only  on  the  Chestnut  street  line,  as  required  by  said  ordinance. 
This  is  a  brief  and  substantially  correct  statement  of  the  case. 
The  plaintiff  brought  this  suit  to  recover  damages  for  being  thus 
expelled  from  the  car,  and  recovered  $150. 

On  the  conclusion  of  the  plaintiff's  testimony,  as  stated  substan- 
tially above,  there  was  a  motion  for  a  nonsuit,  and  at  the  conclu- 
sion of  the  evidence  on  both  sides,  the  defendant  company  moved 
for  a  verdict  by  direction  of  the  court,  which  was  denied. 

1.  We  think  that  the  regulation  or  custom  of  the  company  by 
which  several  distinct  and  separate  lines  of  cars  are  run 
between  different  termini   is  a  reasonable  one.     The  bktwkkbt    dif- 
vanous  lines  could  not  be  operated  m  any  other  way 

to  accommodate  the  travelling  public.  Torton  v.  Kailroad  Co., 
54  Wis.  234. 

2.  We  are  quite  confident  that  the  ordinance  of  1871,  fixing  the 
iTite  of  fare,  has  no  application  to  the  connecting  lines  of  road  af- 
terwards constructed.  The  rates  of  fare  of  passengers  on  the  road 
of  such  a  corporation  ought  to  be  reasonable,  affording  a  reasonable 
compensation  to  the  common  carrier,  and  imposing  no  unreasonable 
burden  upon  the  passenger.  Att'y  Gen.  v.  Railroad  old  ordwakct 
Co.,  35  Wis.  424.  It  may  be  conceded  that  the  com- 
mon council  of  Milwaukee  liad  the  right  and  authority 
to  fix  such  reasonable  rate  by  ordinance;  but  such  rate  ''^°»- 
should  be  fixed  so  as  to  give  the  company  reasonable  compensation 
for  its  service,  in  view  of  the  location  and  length  of  its  road.  In 
respect  to  railways  operated  by  steam  power  through  the  country, 
such  rates  for  passengers,  where  fixed  by  law,  are  generally,  if  not 
always,  rated  per  mile.  In  such  case  the  length  of  lines  and  dis- 
tance of  travel  would  make  no  difference.  On  horse  railways  the 
fare  is  generally  fixed  at  a  certain  sum  for  a  given  line  of  road, 
arbitrarily ;  but  should,  of  course,  be  so  fixed  as  to  be  reasonable, 
and  proportionate  to  the  service  rendered  to  the  passenger,  and  to 
the  pronts  of  the  company.  It  is  presumed  that  the  common 
council  fixed  the  rate  in  1871  in  view  of  this  rule,  and  took  into 
consideration  the  location,  business,  and  length  of  the  main  line 
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then  in  operation.  Suppose  the  legislatures  of  IHinois  and  Wis- 
consin had  seen  iit  to  iix  the  fare  on  the  Chicago  &  Northwestern 
Kail  way  at  the  arbitrary  rate  of  five  dollars  as  soon  as  the  road  had 
been  completed  from  Chicago  to  Madison,  and  that  company  had 
then  no  other  line.  Afterwards  the  line  was  extended,  and  many 
intersecting  lines  had  been  built.  Would  that  rate  continue,  by  the 
mere  force  of  such  a  law,  as  the  rate  from  Chicago  to  the  distant 
terminus  of  its  line,  and  to  any  termini  of  connecting  lines  ?  If 
fio,  the  rate  would  be  most  unreasonable  against  the  company, 
and  the  company  would  derive  no  compensation  or  profit  what- 
ever from  such  extended  and  new  lines.  If  the  rate  was  reason- 
able when  the  line  liad  its  termini  at  Chicago  and  Madison,  as 
it  must  be  presumed  it  was,  then  such  a  fixed  rate  becomes 
more  and  more  unreasonable  as  the  line  is  extended,  and  con- 
necting lines  are  built,  and  increased  service  is  rendered,  at  ^reat 
additional  cost  to  the  company.  So,  in  this  case,  the  common 
council  fixed  this  arbitrary  rate,  presumed  then  to  be  reasonable, 
on  the  old  and  main  line  of  road.  That  line  has  been  extended 
and  connecting  lines  built  since  such  rate  was  fixed.  That  rate  was 
fixed  without  any  reference  to  the  present  state  of  things,  or  new 
lines,  and  with  reference  only  to  the  roads  then  existing;  and  hence 
we  say  that  the  ordinance  of  1871  has  no  application  to  the  con- 
necting lines  since  constructed. 

The  common  council,  as  the  legislative  body  in  respect  to  such 
ordinances,  fixing  the  rate  of  passenger  fare  over  its  lines  of  street 
railway,  has  placed  such  a  legislative  construction  upon  the  ordi- 
nance of  1871  by  another  ordinance  of  1882,  by  which  the  same 
rate  is  continued  on  the  main  line  and  on  the  first  connecting  line, 
and  a  transfer  ticket  required  to  be  given.  On  the  subject  of  the 
fare  on  the  main  line,  and  on  the  other  connecting  lines,  the  com- 
mon council  has  not  acted.  The  ordinance  of  1871  has  been  treated 
as  if  made  with  special  reference  to  this  road.  What  has  been 
said  would  be  true  of  all  other  roads  in  their  then  condition,  and 
in  respect  to  their  new  lines.  J^ 

3.  It  would  not  seem  to  be  material  whether  the  ordinance  of 
1871  actually  fixed  the  rate  of  passenger  fare  on  the  main  line  and 
over  the  connecting  lines  since  built,  or  not ;  for  the  company  con- 
ceded to  the  plaintiff  the  right  to  go  upon  the  car  he  was  on  to 
the  end  of  its  route,  on  one  of  the  connecting  lines,  for  the  fare 
he  had  paid ;  and  also  to  have  gone  over  the  main  line  and  the 
PuAiiix.,,^  w  connecting  line  to  his  destination,  for  the  same  fare, 
raoraa^T  if  he  had  taken  the  proper  car  of  the  company  which 
*'**^°*  runs  on  that  line.     We  have  already  said  that  the  regu- 

lation or  custom  by  which  these  several  lines  of  cars  were  run  on 
the  several  lines  of  road  was  reasonable,  and  probably  necessary. 
The  plaintiff  was  informed  of  this  regulation  before  he  paid  his 
fare.    The  compaay  had  provided  for  him  cars  to  his  destination, 
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and  all  he  was  required  to  do  was  to  go  aboard  such  ears.  He 
chose  not  to  do  so,  out  to  go  aboard  the  wrong  car,  and  demand 
that  he  may  be  carried  to  his  destination  on  one  fare  of  five  cents, 
and  to  be  transferred  to  another  line  for  that  purpose.  These 
matters  are  proper  subjects  of  legislation  by  the  common  council, 
and  until  they  pass  an  ordinance  changing  the  rate  of  fare,  or  fixing 
the  rate  of  fare  over  all  the  lines  of  road,  and  requiring  transfer 
tickets  from  one  road  to  another  to  be  given  to  passengers,  the 
travelling  public  must  comply  with  and  abide  .by  the  present  regu- 
lation. Such  a  regulation  is  binding  upon  travellei's  having  knowl- 
edge of  it.  Bradshaw  v.  Railroad  Co.,  135  Mass.  407 ;  Wakefield 
V.  Itailroad  Co.,  117  Mass.  544.  In  this  last  case  the  passenger  had 
paid  his  fare  on  two  connecting  lines  of  the  road,  and  claimed  to 
ride  on  a  third  line.  He  was  ejected  from  the  third  line,  and  was 
not  allowed  to  recover.  In  McMahon  v.  Railroad  Co.,  47  N.  Y. 
Super.  Ct.  282,  it  was  held  that  a  similar  regulation  was  binding 
upon  a  passenger,  if  known  to  him. 

The  plaintiff  could  easily  have  taken  the  proper  car,  and  gone 
to  his  destination  on  one  fare.  But  he  chose  to  violate  a  reason- 
able regulation  of  the  company  by  going  upon  the  wrong  car,  and 
demanaingof  the  conductor  a  transfer  ticket,  which  the  conductor^ 
by  such  regulation,  had  no  right  to  give,  and  he  knew  it.  Until 
the  company's  rates  are  fixed  by  law  for  a  transfer  of  a  passenger 
to  another  line  of  its  road,  the  company  has  a  right  to  fix  such 
rates  as  are  reasonable,  and  there  was  no  evidence  in  this  case  that 
such  rates  were  not  reasonable.  The  jury  should  have  been  in- 
structed to  find  a  verdict  for  the  defendant.  If  the  plaintiff  had 
been  entitled  to  recover  at  all  in  this  case,  he  was  only  entitled  to 
nominal  damages.  He  was  ejected  from  the  car  by  the  conductor, 
whose  duty  it  was  to  do  so,  after  repeated  warnings,  in  an  unusually 
careful  and  prudent  manner,  without  inflicting  upon  him  any  per- 
sonal injury.  Yorton  v.  Railroad  Co.,  supra.  But  he  was  not 
entitled  to  recover,  and  therefore  the  excessive  verdict  is  imma- 
terial. 

The  judgment  of  the  County  Court  is  reversed,  and  the  cause 
remanded,  with  directions  to  that  court  to  grant  a  new  trial  in  the 
cause. 

27  A.  &  B.  R.  Cas.— 6 
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(Adwmce  Oase^  Team.     OddMr  19,  1886.) 

By  the  general  laws  of  Texas,  18  Leg.  70,  railroad  companies  are  required 
to  keep  open  their  ticket  offices  for  one  half  hour  before  the  departure  of 
trains,  and  are  allowed  to  collect  extra  fare  from  those  who  fail  to  purchase 
tickets  at  offices  thus  kept  open.  The  plaintiff  arrived  at  defendants^  station 
within  the  half  hour  before  the  regular  time  for  the  departure  of  the  train 
and  found  the  ticket  office  closed.  The  train  on  this  day  was  about  an  hour 
late.  The  office  was  not  kept  open  for  thirty  minutes  before  the  train  ac- 
tually left  and  he  entered  the  cars  without  a  ticket.  Upon  his  refusal  to  pay 
the  extra  fare  demanded  of  passengers  not  provided  with  tickets,  he  was 
ejected  by  the  conductor.  In  an  action  against  the  company  for  damages  it 
was  held^  that  the  company  had  no  authority  to  demand  this  extra  fare  when 
it  failed  to  observe  the  statute,  even  though  the  passenger  did  not  apply  for 
his  ticket  during  the  specified  time,  and  if  they  eject  one  thus  refusing  ta 
pay  the  extra  fare  they  are  liable  for  damages. 

AppEAii  from  Anderson  county. 
JoJm  Yowryg  Oooch  for  appellant. 
T.  J.  Williams  for  appellee. 

Gainbs,  J. — Appellee  boarded  appellant's  train  at  Tacker  station 
to  go  to  Palestine,  and  was  pat  off  two  miles  from  the  former  place 
FAC3TB.  because  of  his  failure  to  pay  fare  at  the  rate  of  four 

cents  per  mile,  demanded  by  the  conductor.  Upon  his  arrival  at 
the  station,  in  the  first  instance,  he  went  to  the  ticket  office  to  buy 
a  ticket,  but  found  it  closed.  This  occurred  within  half  an  hour 
before  the  regular  time  for  the  departure  of  the  train.  The  train 
on  this  day  was  about  an  hour  late.  He  made  no  further  attempt 
to  procure  a  ticket.  The  office  was  not  kept  open  for  thirty  min- 
utes before  the  train  actually  left,  and  he  entered  the  cars  without 
a  ticket.  He  tendered  fare  at  the  rate  of  three  cents  a  mile,  but 
four  cents  was  demanded,  and  upon  his  failure  to  pay  he  was  ejected 
by  the  conductor.  For  this  he  obtained  a  verdict  and  judgment 
in  the  court  below  against  appellant  for  the  sum  of  $500. 

The  court  charged  the  jury  as  follows :  "  If  the  ticket  office  at 
Tucker  station  is  [was]  not  kept  open  for  one  half  hour  before  the 
cuAROETo  departure  of  the  train  irom  which  plaintiff  was  elected, 
'^^-  then  the  conductor  had  no  right  to  charge  plaintiff 

more  than  three  cents  a  mile,  or  to  eject  him  because  he  did  not 
pay  four  cents  a  mile,  regardless  of  whether  plaintiff  applied  for  a 
ticket  or  not  during  said  half  hour."    And  defendant's  counsel 
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thereapon  requested  the  coai*t  to  ^ive  the  following  special  instruc- 
tion, which  was  refused :  "  In  addition  to  the  charged  heretofore 
given,  I  further  charge  you  that  if,  in  fact,  the  railroad  company, 
or  its  agents,  did  not  open  the  ticket  office  at  Tucker  station  thirty 
minutes  before  the  train  departed  therefrom  on  January  8,  1886, 
as  alleged  in  the  petition,  yet  if  the  plaintifi,  J.  H.  McClanahan, 
did  not  apply  witnin  the  thirty  minutes  for  a  ticket,  he  has  no 
legal  cause  of  complaint  for  such  failure  to  keep  said  office  open 
during  said  time.  And  if  he  did  not  seek  to  purchasea  ticket  at 
Tucker  before  the  train  mentioned  departed,  and  he  got  on  the 
train  under  such  circumstances,  without  a  ticket,  the  conductor  of 
the  train  had  a  right  to  eject  him,  or  cause  him  to  get  off  of  it,  un- 
less he  paid  four  cents  per  mile."  The  giving  of  the  former  and 
refusal  of  the  latter  charge  are  assigned  as  error. 

The  rights  of  the  appellant  to  claim  the  fare  at  the  rate  of  four 
cents  per  mile,  as  demanded  by  the  conductor,  depends  upon  the 
construction  of  section  9  of  the  act  of  the  legislature  of  this  State 
regulating  railroads  and  transportation  lines  in  the  State  of  Texas, 
approved  April  10,  1883.  See  Qeu.  Laws,  18th  Leg.  70.  The 
section  referred  to  fixes  the  passenger  fare  upon  all  railroads  in 
this  State  at  three  cents  per  mile,  and  contains  the  following  pro- 
visions :  "  Provided,  however,  that,  where  the  fare  is  paid  to  the 
conductor,  the  rate  shall  be  four  cents  per  mile,  except  from  sta- 
tions where  no  tickets  are  sold ;  •  .  •  provided,  further,  railroads 
shall  be  required  to  keep  their  ticket  offices  open  half  operation  of 
an  hour  prior  to  the  departure  of  trains,  and,  upon  fail- 
ure to  do  so,  they  shall  not  charge  more  than  three 
cents  per  mile."  The  first  provision  in  the  section,  as 
qnoted,  was  obviously  intended  to  induce  paisengers  to  buy  tickets 
before  entering  the  cars,  and  was  doubtless  inserted  in  the  interest 
and  for  the  protection  of  the  railroad  companies.  The  object  of 
the  second,  on  the  other  hand,  was  to  protect  passengers  against 
the  contingency  of  having  to  pay  the  aavanced  rate  of  fare  with- 
out being  anorded  ample  opportunity  to  procure  tickets.  There  is 
nothing  m  the  language  of  this  provision  to  indicate  that  the  legis- 
lature intended  to  make  it  other  than  an  absolute  rule  ;  and  we  see 
no  reason  why  its  operation  should  be  made  dependent  upon  at- 
tempt or  intent  of  the  passenger  to  buy  a  ticket.  If  the  railroad 
companies  desire  the  benefit  of  the  law  in  this  regard,  they  have 
only  to  conaply  with  it  by  keeping  their  offices  open  as  the  statute 
requires.  The  regulation  is  reasonable,  and  easy  to  be  observed. 
In  the  opinion  of  the  court,  if  these  companies  keep  their  ticket 
offices  open  half  an  hour  before  the  departure  of  trains,  they  have 
a  right  to  claim  of  passengers  entering  the  cars  without  tickets  fare 
at  the  rate  of  four  cents  per  mile ;  but,  if  the  office  be  not  so  kept 
open,  in  no  case  can  more  than  three  cents  per  mile  be  rightfully 
demanded.    We  conclude,  therefore,  that  the^'court  below  did  not 
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err,  either  in  giving  the  charge  complained  of  by  appellant,  nor  in 
refusing  the  specid  instruction  asked  by  their  counsel. 

The  only  other  error  assigned  is  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial,  which,  being  based  upon  the  sup- 
posed errors  in  giving  and  refusing  the  respective  charges  herein- 
before set  forth,  raises  the  same  question  already  passed  upon. 
We  therefore  find  no  error  in  the  judgment,  and  it  is  affirmed. 

See  Everett  «•  Chicago,  R.  L  &  P.  B.  Co.,  and  note,  poit^  p.  98. 


DuLma 

V. 

Philadelphia,  Wilmington  and  Baltimobb  B.  Oo. 

(Adoanee  Oase,    Maryland,  ybveniber  12,  1886.) 

The  plaintiff  purchased  of  the  defendant,  a  railroad  company,  a  ticket 
from  £.  to  S.,  when  a  train  was  approaching  in  the  direction  he  wished  to 
go.  He  boarded  that  train,  and  found  by  the  company's  regulations  that 
train  could  not  and  would  not  stop  at  S.  He  got  on  at  the  last  stopping- 
place  before  reaching  8.,  and  walked  the  remaining  distance.  He  suea  the 
company  for  selling  him  a  ticket  by  another  train,  which  he  claimed  was 
represented  to  him  as  then  about  to  proceed  from  E.  to  S.  It  was  contended 
in  the  trial  that  it  was  a  custom  of  the  company  not  to  sell  a  ticket  to  a 
station  unless  the  train  approaching  would  stop  at  that  place.  The  ticket 
he  purchased  contained  these  words,  '*For  this  day  and  train  only.''  It  was 
hdd, 

1.  That  a  fixed  custom  by  the  agent  of  a  railroad  company  would  not  pre- 
vail over  the  published  notices  and  time-tables  of  such  company,  of  which 
the  plaintiff  is  presumed  to  have  knowledge,  unless  the  evidence  showed 
that  the  custom  was  so  prevalent  that  every  one  is  supposed  to  know  of  its 
existence  and  to  act  with  reference  to  itt  that  evidence  by  plaintiff  and 
his  witness  to  the  effect  that  they  have  individually  assumed  the  custom  to 
exist,  and  acted  upon  it,  though  they  have  not  tested  or  heard  of  it  from 
others,  is  legally  insufficient  to  establish  it. 

2.  That  the  ticket  marked  as  above  stated  does  not  of  itself,  in  the  ab- 
sence of  express  representations  to  that  effect  by  an  agent  of  the  company, 
imply  a  contract  by  it  to  carry  such  passenger  to  that  station  by  that  par- 
ticular train  when  the  posters  and  time-tables  of  the  company  showed  that 
the  train  did  not  stop  there,  and  by  the  custom  of  the  company  the  ticket  is 
good  for  any  train  on  that  day,  or  till  used. 

Appeal  from  Circuit  Court,  Cecil  county. 
Action  for  damages.    Judgment  for  defendant.    Plaintifi  ap« 
peals. 
Albert  Oonstahle  and  Henry  W.  Archer  for  appellant. 
W.  J,  Jones  and  Alexander  Evome  for  appellee. 
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Irving,  J. — The  appellant  purchased  of  the  appellee,  a  railroad 
transporting  passengers  for  reward,  a  ticket  from  Elkton  to  Stan- 
ton, when  a  train  was  approaching,  and  going  toward  Stan- 
ton. He*  boarded  that  train,  and  found  that,  by  the  facts. 
company's  regulations,  that  train  could  not  and  would  not  stop  at 
Stanton ;  so  that  he  was  required  either  to  stop  at  Newark,  and 
wait  for  a  train  which  would  stop  at  Stanton,  or  to  pay  the  addi- 
tional fare  of  ten  cents  for  the  distance  from  Stanton  to  Newport, 
a  station  beyond  Stanton,  at  which  the  train  he  boarded  did  stop, 
and  then  walk  back  to  Stanton,  a  distance  of  about  three  miles. 
He  chose  to  do  neither,  but  stopped  at  Newark,  and  finished  his 
journey  to  Stanton  on  foot,  and  has  sued  the  railroad  company  for 
selling  him  a  ticket  by  a  train  which,  he  claims,  was  represented  to 
him  as  then  about  to  proceed  from  Elkton  to  Stanton,  "  to  deliver 
passengers  at  the  latter  station."  He  does  not  claim,  nor  attempt 
to  prove,  that  the  ticket  agent,  or  any  officer  of  the  company  or 
train,  expressly  represented  to  him,  either  voluntarily  or  in  re- 
sponse to  inquiry  from  him,  or  other  person  in  his  presence,  that 
the  train  then  approaching,  and  which  he  took,  was  his  right  train, 
and  would  stop  at  Stanton.  If  he  4iad  so  proved,  a  very  different 
question  would  have  been  presented,  and  one  of  more  seriousness, 
upon  which  we  design  hereby  to  intimate  no  opinion.  He  made 
no  inquiry ;  but  he  claims  the  sale  of  the  ticket,  when  a  train  was 
approaching,  was  a  representation  that  the  train  then  coming  would 
stop  at  Stanton,  and  he  endeavors  to  sustain  this  position  by  evi- 
dence which  he  contends  establishes  such  a  custom  on  the  part  of 
the  agent  in  selling  tickets  as  did  deceive  him  into  supposing  ho 
could  go  to  Stanton  by  the  train  which  he  boarded,  and  justified 
him  in  so  attempting.  The  Circuit  Court  did  not  think  the  evi- 
denoe  legally  sufficient  to  warrant  a  verdict  for  the  plaintiff,  and 
accordingly  so  instructed  the  jury ;  and,  the  verdict  and  judgment 
being  for  the  defendant,  the  plaintiff  appealed.  We  fully  agree 
with  the  Circuit  Court,  and  think  there  was  no  error  in  taking  the 
case  from  the  jury. 

It  is  well-settled  law  that  railroad  companies,  from  the  nature 
and  necessities  of  their  business,  must  have  the  power  railway  bbou 
to  make  reasonable  rules  and  regulations  as  to  the  man- 
ner of  performing  their  duties  as  public  carriers; 
that  is  to  say,  as  to  the  hour  and  schedule  time  for  *^"»- 
starting  and  running  their  trains,  and  as  to  the  places  on  the 
route  at  which  particular  trains  shall  stop  in  transit.  Schedule 
posters,  informing  the  public  of  the  time  of  departure  from  par- 
ticular places,  and  the  destination  of  the  several  trains,  are  placed 
in  the  ticket  offices,  station-houses,  and  public  places,  in  view  of 
the  public;  and  timetables  are  always  on  hand  for  distribution, 
that  passengers  may  be  well  informed  of  the  hour  at  which,  and 
train  by  which,  they  may  reach  any  desired  destination  on  the  lino 
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of  the  road.  Being  thus  informed,  or  afforded  the  means  of  in- 
formation, persons  desiring  tickets  of  travel  are  expected  to  in- 
form themselves  as  to  the  train  they  wish  and  must  take  for 
their  destination ;  and,  if  they  do  not  understand  or  see  the  notices, 
it  is  their  duty  in  law  to  inquire  and  learn  what  train  they  should 
take  to  reach  the  point  they  wish;  and  if  a  mistake  is  made, 
not  induced  by  the  railroad  company,  against  which  ordinary  dili- 
gence as  to  inquiry  would  have  protected,  no  redress  against  the 
company  will  be  accorded.  Numerous  authorities  may  be  cited 
for  the  principles  we  have  laid  down,  to  some  of  which  we  re- 
fer. Thomp.  Carr.  66 ;  Fink  v.  Albany  R.  Co.,  4  Lans.  147 ; 
Johnson  y.  Railroad  Co.,  46  N.  H.  220 ;  Dietrick  v.  Pennsylvania 
R.  Co.,  71  Pa.  St.  432,  436 ;  Ohio  &  M.  R.  Co.  v.  Applewhite,  52 
Ind.  540;  Chicago  &  A.  R.  Co.  v.  Randolph,  53  111.  514;  Logan 
V.  Hannibal  &  St.  J.  R.  Co.,  77  Mo.  663. 

In  the  present  case  it  is  admitted  that  a  large,  printed  schedule 
of  the  trains,  and  their  time  of  respective  departure  from  Elk- 
ton,  and  where  they  would  severally  stop,  was  conspicuously 
Eosted  in  the  Elkton  ticket  office,  where  the  appellant  purchased 
is  ticket.  By  that  poster  it  appears,  as  it  does  also  by  other 
evidence,  that  there  were  five  trains  which  left  Elkton,  at  that 
time,  daily,  going  northward,  four  of  which  stopped  at  Stanton, 
where  the  appellant  wanted  to  go,  and  only  one  of  those  trains 
did  not  stop  at  Stanton ;  and  that  was  the  one  appellant  selected 
for  his  trip  and  boarded.  The  appellant  lays  his  mistake,  and 
consequent  disappointment,  at  the  door  of  the  appellee,  and  bases 
liis  claim  for  damages  on  the  contention  that  he  took  the  train  he 
did  because  of  the  conduct  of  the  agent  in  selling  him  a  ticket 
as  the  train  was  about  to  arrive,  which  act  of  the  agent,  according 
to  his  understanding  of  the  agent's  custom,  amounted  to  a  repre- 
sentation to  him  that  that  train  would  stop  at  Stanton. 

A  custom  or  usage  which  will  control  the  interpretation  of  a 
contract  must  be  one  which  is  of  such  general  acceptance  and 
prevalence  in  a  community  that  all  contracts  are  presumed  to  have 
Custom  eelito  been  made  with  the  knowledge  of  and  with  reference 
SS^T^^wwD  to   such   custom  or  usage.      Anson,  Cont.  244,  245; 


COHPAXY. 


Johnson  v.  Railroad  Co.,  46  N.  II.  220,  221 ;  Foley  v. 
Mason,  6  Md.  48.  Whether,  therefore,  this  be  a  suit  for  violation 
of  a  contract  by  the  company,  or  for  misrepresentation,  it  is  clear 
that  the  custom  or  usage  relied  on  for  recovery  must  be  one  which 
would  bind  the  company  either  for  the  construction  of  the  con- 
tract in  the  ticket,  or  to  make  the  company  answerable  for  the 
statements  of  its  ticket  agent.  If  the  practice  of  a  ticket  agent 
can  be  shown  to  control  a  contract  for  carriage  on  the  road,  and 
make  that  custom  or  usaee  of  the  agent  prevail  over  tlie  published 
notices  and  schedule  of  tlie  company,  and  the  resrulatioiis  thereof, 
of  which  the  passenger  is  ordinarily  presumed  to  have  knowledge. 
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as  the  law  makes  it  his  duty  to  inquire  (which  we  do  not  decide), 
it  is  very  clear  that  the  evidence  in  this  case  was  not  legally  sufficient 
to  establish  such  usage  as  would  bind  the  company,  and  release  the 
passenger  from  the  obligation  to  inquire  and  inform  himself.  A- 
custom  or  usage  in  the  law  is  something  which  exists  in  general 
repute.  It  is  so  prevalent  that  every  one  is  supposed  to  know  its 
existence,  and  is  presumed  to  act  and  contract  with  reference  to  it. 
The  plaintiff  testifies  it  was  the  custom  of  the  ticket  agent  to 
raise  the  window  ten  or  fifteen  minutes  before  a  train  would 
arrive,  and  to  sell  tickets  for  that  train  only,  and  for  places  only  at 
which  that  train  would  stop,  but  he  says  his  knowledge  was  based 
wholly  on  his  experience,  and  what  he  had  seen  in  the  ticket  office. 
He  had  never  asked  about  it,  or  even  heard  anybody  say  there  was 
such  custom.  He  had  never  asked  for  a  ticket  to  any  place  and 
been  refused,  nor  had  he  known  anybody  else  to  ask  for  one  for 
any  train,  and  be  refused  a  ticket  by  the  agent.  His  testimony, 
therefore,  only  shows  what  he  thought  was  the  usage,  from  what 
he  had  seen  done,  and  had  happened  not  to  see  done.  He  had  no 
other  knowledge,  and  therefore  his  testimony  cannot  tend  in  the 
slightest  degree  to  establish  a  controlling  custom.  He  was  cer- 
tainly not  influenced  by  anything  except  what  he  had  seen,  and 
therefore  thought  it  safe  to  do.  Notwithstanding  he  did  not  in 
fact  know  of  a  prevailing  custom,  yet,  if  such  custom  in  truth  ex- 
isted, it  may  be  contended  that  he  would  be  conclusively  presumed 
to  know  of  it,  and  it  would  consequently  control  his  contract.  We 
find  no  evidence  of  such  custom  legally  sufficient  to  establish  such 
legal  usage,  or  even,  in  our  opinion,  tending  that  way.  With  one 
view,  all  the  plaintiff's  witnesses  say  they  never  knew  of  anybody 
asking  for  a  ticket  to  any  place,  at  any  time  when  tickets  were 
being  sold,  and  being  refused.  Beyond  their  own  personal  obser- 
vation they  have  no  knowledge  of  a  custom  of  any  kind  in  and 
about  the  matter.  Mackaray,  the  main  witness  for  the  appellant, 
describes  the  ticket  agent's  habit  of  raising  the  window  of  the  office 
for  the  sale  of  tickets  as  a  train  was  approaching,  and  about  10  min* 
ntes  befoi'e  its  arrival,  in  the  same  way  as  the  appellant  did ;  and  his 
opinion  of  the  aunt's  habits  in  the  sale  of  tickets  was  solely  based 
on  what  he  had  done  and  seen  done.  He  bought  to  the  station  he 
wanted  to  reach,  and  says  he  usually  knew  where  the  train  he  wanted 
was  going.  He  said  he  would  not  ask  for  a  ticket  if  he  did  not 
know  a  particular  train  would  stop  at  the  station  he  wanted  to  reach ; 
and,  if  lie  did  not  know,  he  would  inquire.  He  therefore  did  not 
know  of  an  invariable  custom  which  did  away  with  the  necessity 
of  in(]juiring.  He  testifies,  therefore,  to  nothing  but  personal  ob- 
servation of  the  habit  of  that  agent.  The  other  witnesses,  three  in 
number,  confine  their  knowledge  as  derived  wholly  from  experi- 
ence. They  had  never  applied  for  a  ticket  for  a  train  other  than 
the  one  approaching,  and  been  refused  it,  nor  had  they  known  of 
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any  one  else  doing  so  and  being  refused.  In  fine,  they  had  never 
heard  anything  at  all  abont  it.  This  analysis  of  the  appellant's  tes- 
timony and  proof  shows  conclusively  that  there  was  nothing  oflEered 
which  could  possibly  justify  a  jury  in  finding  a  fixed  custom  on 
the  part  of  the  agent  so  generally  known  and  understood  that  even 
the  railroad  company  would  be  affected  with  knowledge  of  it  and 
would  be  bound  by  it. 

But  it  is  contended  that  the  defendant's  witness,  the  ticket  agent, 
gave  testimony  from  which  a  jury  might  fijid  such  controlling  cus- 
tom. We  do  not  think  so.  Whatever  obscurity  there  may  be  in 
his  statements  of  his  habit  in  that  regard,  or  even  inconsistency  in 
his  statements,  he  does  say  expressly  that  whenever  the  office  was 
open  he  sold  tickets  for  any  train,  and  that  persons  often  bought 
tickets  to  be  used  days  ahead.  He  certainly  says  nothing  which 
tends  to  establish  a  custom  which  would  bind  the  company. 

Finally,  it  was  contended  that,  the  ticket  being  marked  "  For 
this  day  and  train  only,"  this  was  of  itself  a  representation. 
Clearly  it  was  not.  Had  it  been  marked  "  Good  for  train  No. 
26  only,"  which  train  he  took,  the  contention  would  be  plausible ; 
but  it  was  not  so  marked.  Being  a  first-class  ticket,  the  evidence 
is  all  one  way — that  it  was  good  till  used ;  and,  if  it  were  not,  it 
was  good  for  that  whole  day,  and  any  train  going  to  Stanton  that 
day,  so  that  he  could  have  taken  another  train.  The  ticket's 
statement  could  certainly  not  deceive. 

As,  in  our  opinion,  the  evidence  offered,  under  no  state  of  the 
pleading,  would  be  legally  sufficient  to  warrant  a  finding  for  the 
plain tid,  we  have  not  found  it  necessary  to  consider  the  questions 
raised  by  demurrer. 

Right  of  Passenger  to  take  Passage  on  Particular  Train^ — ^See  Paulitsch 
0.  New  York,  etc.,  R.  Co.,  26  Am.  &  £ng.  R.  R.  Oaa.  162. 
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Thompson,  Adm'r. 
(Adoanee  Case,  Indiana.    June  17,  1886.) 

The  plaintifTs  intestate  was  killed  by  the  falling  of  the  train  on  which  he 
was  riding,  caused  by  the  giving  way  of  a  bridge.  There  was  reasonable 
time  and  opportunity  to  provide  against  the  consequences  of  the  flood  after 
knowledge  of  the  flood  by  the  company.  A  pass  issued  to  another  person 
was  found  in  his  pocket  alter  his  death.    On  the  trial  it  was  contended  that 
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the  finding  of  such  pass  raised  an  inference  that  the  deceased  was  wrong- 
fully on  the  train.    Eddy 

1.  That  as  the  passenger  had  been  carried  for  a  considerable  distance  on  the 
defendant's  train,  the  presumption  is  that  he  was  lawfully  on  the  train,  and 
will  overcome  any  inference  that  the  passenger  was  wrongfully  on  the  train 
which  might  be  raised  by  the  finding  of  such  pass  on  his  person. 

2.  That  the  degree  of  practical  care  and  skill  which  is  required  of  railroad 
companies  in  the  carriage  of  passengers  extends  to  the  road-bed,  bridges, 
track  and  machinery. 

8.  That  the  duty  of  making  inspection,  and  warning  approaching  trains  if 
the  inspection  reveals  an  unsafe  condition  of  the  structure,  rests  upon  the 
company,  and  it  is  liable  to  a  passenger  who  suffers  an  injury  for  such 
breach  of  duty. 

4.  That  it  must  appear  that  the  negligence  was  the  proximate  •cause  of  the 
injury,  and  as  the  evidence  showed  that  the  plaintiff  was  lawfully  on  the 
train  of  the  carrier,  and  that  he  was  injured  while  on  the  train,  the  pre- 
sumption is  that  the  injury  was  caused  by  the  negligence  of  the  carrier. 

Appeal  from  Washington  Circuit  Court. 
Al^paugh  <Sb  La/wler  for  appellant. 
Zarmg,  Voylea  <fe  Morris  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellee  seeks  a  recovery  for 
the  death  of  Andrew  Eicnler,  which  is  alleged  to  have  been  caused 
by  the  negligence  of  the  appellant.  It  is  charged  that  the  appel- 
lee's intestate  was  a  passenger  on  one  of  the  appellant's  trains ; 
that,  because  of  the  negligence  of  the  appellant  in  nkouoekck 
constructing  and  maintaining  a  bridge  across  Blue  JJS  cIum^S 
River,  the  train  went  down  into  the  river,  and  Andrew  «''^^- 
Eichler  was  killed.  We  agree  with  appellant's  counsel  that  it  must 
appear  from  the  complaint  that  the  death  resulted  from  the  negli- 
gent acts  charged ;  for  we  understand  it  to  be  settled  law 
that  it  must  be  shown  that  the  negligence  was  the  proxi- 
mate cause  of  the  injury.  Pennsylvania  Co.  v,  Hensil,  70 
Ind.  569  ;  City  v,  Martin,  74  Ind.  449 ;  Pennsvlvania  Co.  v.  Gal- 
lentine,  77  Ind.  322 ;  Cincinnati,  etc.,  Co.  v,  Hiltzhauer,  99  Ind. 
486,  see  page  488 ;  Pittsburgh,  etc.,  Co.  v.  Conn,  104  Ind.  64. 
While  we  agree  with  counsel  as  to  the  general  rule  of  law,  we  cannot 
concur  with  them  as  to  the  construction  of  the  complaint ;  for,  in 
our  opinion,  the  complaint,  although  somewhat  obscure,  does  charge 
that  appellant's  negligence  was  the  proximate  cause  of  the  death  of 
Andrew  Eichler. 

The  widow  of  the  intestate  was  permitted  to  testify,  but  as  all 
that  is  material  in  her  testimony  relates  to  matters  subsequent  to 
her  husband's  death,  or  else  to  matters  which  were  open  to  the 
knowledge  of  all  persons  who  knew  the  parties,  no  error  was  com- 
mitted, even  if  it  were  conceded  that  she  was  not  competent  to 
testify  generally  as  to  matters  that  occurred  prior  to  nis  death. 
Lamb  v.  Lamb,  105  Ind.  456  ;  Floyd  v.  Miller,  61  Ind.  226. 
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In  the  pocket  of  the  appellee's  intestate  was  found  a  pass,  read- 
ing thus : 

"  Louisville,  New  Albany  &  Ohioago  Railway.    Tkip  Pass, 
No.  911. 

"  Louisville,  Ky.,  December  22, 1883. 
"  Pass  J.  M.  Whaling  from  Louisville  to  Chicago.   Why  issued : 
PA88  FouMD  OS  Acc't  C,  M.  &  St.  P.  Rj.    Good  in  one  direction 
niiEgTAiB.        only,  unless  accompanied  by  a  coupon.     Good  for  one 
trip  only,  until  February  22,  1884,  when  countei-signed  by 
"  D.  t.  Jennings,  Gen'l  Freight  Ag't. 

"E.  B.  oTAHLMAN,  2nd  Vice-pres. 

^^  Accepted  subject  to  conditions  on  back  hereof." 

Indorsed  on  back : 

"  Not  good  oij  freight  trains.  Not  transferable.  The  person 
accepting  and  using  this  pass  thereby  assumes  all  risk  of  accident 
and  damage  to  person  or  property.  If  presented  by  any  other 
than  the  individual  named  hereon,  the  conductor  will  take  up  the 
pass,  and  collect  full  fare. 

"  Louisville,  New  Albany  &  Chicago  R.  Co. 

"  December  22,  1883,  Chicago. 
"  (Void  after  December  31,  1883. 

[Countersigned]    "  D.  F.  Jennings.)  '' 

There  was  also  found  in  his  pocket  a  conductor's  check  and  about 
$20  in  money.  These  things  were  found  by  the  coroner  after 
Eichler's  body  was  recovered  from  the  river  into  which  it  had  been 
carried  by  the  fall  of  the  bridge.  No  explanation  was  given  by 
either  party  as  to  the  manner  in  which  Eichler  came  into  possession 
of  the  pass,  nor  as  to  the  circumstances  under  which  it  was  issued, 
nor  as  to  who  J.  M.  Whaling  was,  or  where  he  lived. 

The  conductor  of  the  train  on  which  Eichler  took  passage,  after 
stating  that  the  train  left  Chicago  for  Louisville  on  the  evening  of 
the  twenty-third  of  December,  testified  that :  "  I  went  through  it, 
taking  up  tickets,  coupons,  and  passes,  and  collecting  fares.  This  pass 
was  handed  to  me  by  a  man  on  the  train  that  night  at  Chicago.  I  took 
a  portion  of  the  pass — the  top  part  of  it — and  gave  the  pass  back  to 
the  man  who  handed  it  to  me.  I  do  not  know  what  became  of 
the  coupon.  I  turned  it  over  to  the  auditor  of  the  company.  I 
did  not  know  either  Eichler  or  Whaling,  If  I  had  known  it  to 
be  Eichler  instead  of  Whaling,  I  would  have  taken  up  the  pass 
and  collected  his  fare.  The  man  who  gave  me  this  pass  paid  me 
no  money,  and  gave  me  no  ticket  for  his  fare." 

We  accept  as  good  law  the  doctrine  of  the  decided  cases,  that 
one  who  fraudulently  attempts  to  ride  on  a  non-transferable  pass, 
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isBned  to  another  person,  is  not  a  passenger  to  whom  the  carrier 
owes  a  daty  to  carry  safely.  A  person  who  enters  a 
train  on  a  pass  to  which  he  has  no  right,  cannot,  there-  uiStlt 'uMira 
fore,  maintain  an  action  for  injuries  caused  by  the 
carrier's  negligence.  Chicago,  etc.,  Co.  v.  Michie, 
83  111.  427 ;  Toledo,  etc.,  Co.  v.  Brooks,  81  111.  246 ;  Toledo, 
etc.,  Co.  V.  Beggs,  85  111.  80 ;  Brown  v.  Missouri,  etc.,  Co., 
64  Mo.  536.  This  rule  is  founded  on  sound  principle,  since  it  is  a 
fundamental  doctrine  of  the  law  that  one  who  is  guilty  of  a  fraud 
cannot  enforce  any  rights  arising  out  of  his  own  wrong.  It  is  also 
in  close  agreement  with  the  rule  that  a  carrier  owes  no  duty  to  an 
intruder.  Indianapolis,  etc.,  Co.  v.  Pitzer,  6  N.  E.  Hep.  310  (No- 
vember term). 

The  difficult  question  is  whether  the  evidence  can  be  justly  said 
to  prove  that  Eichler  was  attempting  to  fraudulently  use  the  pass 
issued  to  Whaling.  There  is,  as  we  have  intimated,  no  evi- 
dence that  he  procured  the  pass  fraudulently,  or  was  attempt- 
ing to  travel  on  it,  except  such  as  is  supplied  by  the 
fact  that  after  his  death  the  pass  was  found  in  that  drcbabsd 
his  pocket.  For  anything  that  appears,  he  may  have  uehtlt  tbtxno 
been  the  mere  custodian  of  it  for  Whaling.  The  pre-  "^^^^^^^ 
sumption  always  is  in  favor  of  honesty  and  fair  dealing,  and  he 
who  asserts  the  contrary  must  prove  it.  A  presumption,  like  a 
prima/acie  case,  remains  available  to  the  party  in  whose  favor  it 
arises  until  oyercome  by  countervailing  evidence.  Bates  v.  Pricket, 
5  Ind.  22 ;  Adams  v.  Slate,  87  Ind.  573,  see  page  575  ;  Cleveland, 
etc.,  Co.  V,  Newell,  104  Ind.  264.  The  presumption  in  favor  of 
Eichler^s  good  faith  and  honesty  was  not  overcome.  It  cannot,  in- 
deed, be  justly  said  that  there  was  any  evidence  impugning  it,  for 
the  conductor's  testimony  does  not  show  that  Eichler  did  not  pay 
his  full  fare,  nor  does  it  show  that  he  was  fraudulently  in  posses- 
sion of  the  pass  issued  to  Whaling.  There  are  many  ways  in  which 
he  may  have  honestly  and  fairly  obtained  possession  of  the  pass. 
It  may  have  been  intrasted  to  him  by  Whaling,  or  he  may  have 
found  it.  We  cannot  consent  to  characterize  an  act  as  fraudulent 
from  the  single  fact  that  on  a  dead  man's  body  is  found  a  pass 
issued  to  another  person.  If  there  were  attendant  circumstances 
making  it  probable  that  the  pass  had  been  wrongfully  used,  the 
case  would  be  different;  but  here  there  are  nosucli  facts,  for  the 
conductor  says  that  he  did  not  know  the  man  who  presented  tlie 
pass.  It  seems  much  more  reasonable  that  the  appellant,  who 
issued  the  pass,  should  explain  why  and  to  whom  it  was  issued, 
and  secure  the  testimony  of  the  man  to  whom  it  was  given,  or  else 
show  what  had  become  of  him,  than  to  presume  from  tlie  fact 
that  it  was  found  in  a  dead  man's  pocket  that  it  had  been  dis- 
honestly obtained,  or  fraudulently  used.  The  appellant  had  the 
coupon   in  its   possession,  and  if   it  was  true  that  it  had  been 
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dishonestly  used,  it  conld  have  produced  it,  and  given  some  evi- 
dence, at  least,  to  prove  that  fact. 

It  is  said  by  counsel  that  "  after  the  wreck  the  conductor  ac- 
counted for  all  the  passengers  by  the  tickets,  papers  and  coupons 
taken  up;  that  his  report  showed  eight  persons  to  be  missing; 
among  them  the  man  supposed  to  be  J.  M.  Whaling."  The  testi- 
mony of  the  conductor  is  that  "  eight  persons  were  missing ;  among 
them  was  the  man  I  supposed  to  be  J.  M.  Whaling."  We  have 
carefully  searched  the  record  to  ascertain,  if  possible,  how  many 
bodies  were  recovered,  but  we  can  find  no  eviaence  showing  that 
more  than  two  were  recovered.  We  find  evidence  proving  that 
Blue  River  was  very  high ;  that  the  body  of  Eichler  was  swept 
about  two  miles  downstream,  and  the  fair  presumption  is  that 
Whaling's  body  was  not  recovered.  This  leads  to  tlie  further  pre- 
sumption, since  it  is  the  one  consistent  with  good  faith  and  hon- 
esty on  the  part  of  Eichler,  tliat  Whaling  was  on  the  train;  and 
had  himself  used  the  pass.  Nor  is  there  anything  unnatural  or 
unreasonable  in  this  inference,  for  it  is  not  at  all  improbable  that 
Whaling  may  have  intrusted  his  pass  to  Eichler  for  safekeeping. 
It  is  perfectly  reasonable  to  infer  that,  if  Whaling  was  on  the 
train,  he  himself  used  his  pass.  Any  other  inference  would  be  a 
strained  and  unnatural  one.  At  all  events,  this  inference  is  the 
one  that  best  comports  with  the  theory  of  honesty  and  good  faith, 
and  the  jury  did  not  do  wrong  in  adopting  it ;  for  any  other  theory 
would  require  the  presumption  that  Eichler  had  stolen  the  pass,  or 
that  both  he  and  Whaling  were  guilt}'  of  fraud. 

The  inference — for  it  cannot,  with  justice  or  accuracy,  be  called 
a  "  presumption  " — arising  from  the  fact  of  finding  the  pass  in 
Eichler's  pocket  after  his  death,  is  a  special  one,  while  the  pre- 
sumption of  good  faith  is  a  general  one.  The  court  may  instruct 
the  jury  that  the  presumption  is  in  favor  of  good  faith  and  hon- 
esty ;  but  it  could  not  rightfully  instruct,  as  matter  of  law,  that 
the  fact  that  the  pass  was  found  in  Eichler's  pocket  created  a  pre- 
sumption that  it  was  fraudulently  used,  and  this  proves  that  the 
inference  must  give  Way  before  the  genei-al  legal  presumption. 
But  if  we  grant  tliat  the  fact  that  the  pass  was  found  in  Eichler's 
pocket  creates  a  presumption,  and  that  there  is  a  conflict  of  pre- 
sumptions, still  the  one  in  favor  of  good  faith  is  the  stronger^  and 
will  break  down  the  other.  In  Potter  v,  Titcomb,  7  Me.  309, 
there  was  a  conflict  of  presumptions,  and  it  was  held  that  a  pre- 
sumption in  favor  of  good  faitn  would  outweigh  a  presumption  of 
payment.  Where  a  party  is  found  in  possession  of  a  document, 
the  presumption  is  that  he  came  by  it  fairly.  Hazen  v,  Henrv,  6 
Ark.  86.  The  general  principle  runs  through  all  the  law,  that, 
where  the  facts  of  a  case  are  consistent  with  both  honesty  and  dis- 
honesty, the  courts  will  adopt  the  construction  which  is  in  favor  of 
honesty.    Greenwood  v,  Lowe,  7  La  Ann.  197 ;  Bradish  v.  Bliss, 
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35  Vt.  326.  It  cannot,  therefore,  be  justly  held  that  the  jury 
erred  in  acting  upon  the  general  presumption  in  favor  of  honesty 
and  good  faith,  since  a  presumption,  until  overcome,  makes  SLjprima 
yaciecase. 

The  complaint,  with  great,  and  perhaps  unnecessary,  particu- 
larity, describes  the  negligence  whicn  it  is  alleged  caused  thedeatli 
of  Eichler,  and  it  is  contended  that  the  evidence  fails 
to  prove  the  specific  acts  of  negligence  charged.  We  ??u8wo""SLth 
do  not  think  the  doctrine  that  matters  of  description  ckbS^.^^  ^^^' 
m«8t  be  strictly  and  fully  proved  applies  to  the  allega- 
tions of  negligence  in  actions  against  carriera  to  recover  for  inju- 
ries resulting  from  negligence.  In  such  cases  it  is  sufficient  if  tiie 
substance  of  the  issue  is  proved.  It  is  sufficient  to  prove  the  sub- 
stance of  the  issue  as  to  the  payment  of  fare,  without  proving  spe- 
cifically that  it  was  paid  in  the  precise  manner  and  form  alleged. 
The  important  question  is  as  to  the  payment  of  fare  as  demanded 
by  the  carrier,  and  not  as  to  the  character  of  the  payment.  But, 
in  this  instance  there  was  evidence  fully  warranting  the  inference 
that  the  appellee's  intestate  had  paid  his  fare  in  the  manner  and 
form  described  in  the  complaint.  The  conductor  had  recognized 
him  as  a  passenger,  and  had  given  him  a  check,  indicating  that  he 
was  a  passenger,  and  he  had  been  carried  for  many  hours  and  many 
miles  as  a  passenger. 

The  authorities  go  further  than  we  need  do  in  this  case ;  for,  as 
stated  by  an  author  of  a  standard  work  upon  carriers  :  "  Every  per- 
son being  carried  upon  a  public  conveyance  usually  employed  in 
the  carriage  of  passeuffers  is  presumed  to  be  lawfully  person  lawful- 
upon  it  as  a  passenger.  Hutch.  Carr.  §  554.  Another  anck  presumed 
author  says :  "  It  is  said  that  payment  of  fare  will  be  -dboree     Sf 
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presumed  to  have  been  made  according  to  the  common  of  carrier. 
course  of  business  upon  the  route ;  and,  although  this  has  been 
questioned,  it  is  certain  that  such  an  inference,  as  matter  of  fact, 
will  be  very  obvious  in  the  case  of  passengers  upon  railway  trains, 
and  we  do  not  perceive  any  reasonable  objection  to  the  rule  as  one 
of  presumption  of  fact,  which,  for  its  force,  must  depend  upon 
circumstances  to  be  judged  of  by  the  jury."  Bedf.  Carr.  §  134. 
The  skill  and  care  required  of  railway  carriers  of  passengers,  as  is 
well  known,  is  very  great.  They  are  required,  as  this  court  has 
said,  to  exercise  the  ^'highest  degree  of  care  to  secure  the  safety  of 
passengers,  and  are  responsible  for  the  slightest  neglect,  if  any  in- 

Jury  is  caused  thereby."  Jeffersonville,  etc.,  Co.  v.  Hendricks,  26 
nd.  228.  This  doctrine  has  often  found  approval  in  our  decisions, 
and  has  often  been  stated  by  other  courts  in  much  stronger  terms. 
Louisville,  etc.,  Co.  v.  Kelly,  92  Ind.  371 ;  s.  c,  13  Am.  &  Eng. 
R.  R,  Cas.  1 ;  Terre  Haute,  etc.,  Co.  v.  Buck,  96  Ind,  346 ;  s.  c. 
18  Am.  &  Eng.  R  B.  Cas.  234 ;  see  pa^  356. 
This  principle,  as  the  decided  cases  with  much  harmony  affirm, 
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applies  to  the  machinery,  track,  and  bridges  of  the  railway.  Bed- 
ford, etc.,  Co.  V.  Bainbolt,  99  Ind.  551 ;  s.  c.  21  Am.  &  Eng.  S.  R. 
Cas.  466;  Cleveland,  etc.,  Co.  v.  Newell,  104  Ind.  264.  But 
while  the  degree  of  care  and  skill  required  is  very  great,  still  the 
carrier  is  not  an  insurer  of  the  safety  of  the  passenger,  and  is  not 
answerable  for  injuries  resulting  from  an  occurrence  against  which 
human  foresight  and  prudence  cannot  guard.  If  the  accident  is 
one  which  human  care  and  skill  could  not  foresee  or  guard  against, 
there  is  no  liability.  Where,  however,  a  passenger,  rightfully  on 
the  train,  is  injured  by  the  breaking  down  of  a  brid^,  the  pre- 
sumption is  that  the  carrier  was  guilty  of  negligence.  This  settled 
rule  proceeds  upon  the  theory  that  it  is  within  the  power  of  the 
carrier,  and  not  within  that  of  the  passenger,  to  fully  show  the 
cause  of  the  injury.  Pittsburgh,  etc.,  Co.  v.  Williams,  74  Ind. 
462 ;  Memphis,  etc.,  Co.  v.  McCool,  83  Ind.  392 ;  Terre  Haute, 
etc.,  Co.  V,  jBuck,  supra,  see  page  358 ;  Bedford,  etc.,  Co, ,  •  Bain- 
bolt, supra. 

Applying  to  the  case  before  us  these  settled  principles,  we  do 
not  think  it  can  be  said  that  the  verdict  is  not  supported  by  the 
iTsouoBircs  DT  evidence,  upon  the  question  as  to  the  manner  in  which 
BRTOM^PRo^-'  the  bridge  was  constructed  and  maintained ;  for  there 
fSod-au-^"*"  18  evidence  that  there  was  negligence  in  this  respect  on 
THowTiM.  tjjg  part  of  the  appellant,  and  we  cannot  say  that  either 
the  presumption  which  the  law  creates  in  favor  of  the  appellee,  or 
the  testimony  adduced  by  him,  was  overcome  by  the  eviaence  in- 
troduced by  the  appellant.  Where  a  bridge  is  weakened  by  a  sud- 
den and  unprecedented  flood,  and  there  is  no  time  or  opportunity 
for  inspecting  it,  and  ascertaining  its  condition,  the  railway  carrier 
is  not  responsible  for  an  injury  resulting  from  its  giving  way  be- 
neath a  train  run  with  proper  care  and  skill.  If  it  is  apparent  to 
those  in  charge  of  a  train  that  the  track  and  brid^  nave  been 
made  unsafe  by  tempests  or  floods,  the  trains  must  be  run  with  a 
care  proportioned  to  the  known  danger.  If  there  is  time  and  op* 
portunity  for  inspecting  and  discovering  the  unsafe  condition  of  a 
bridge  after  a  great  flood,  and  care  and  prudence  re<]^uire  such  an 
inspection,  then  the  duty  of  making  it,  and  of  warning  approach- 
ing trains,  if  the  inspection  reveals  the  unsafe  condition  of  the 
structure,  rests  upon  the  railway  company.  The  duty  of  the  com- 
pany is  to  employ  the  highest  degree  of  practical  care  to  ^ard 
against  accidents,  and  where  its  agents  or  officers  have  knowledge 
that  a  great  storm  or  a  great  flood  nas  probably  made  its  track  or 
bridges  unsafe,  it  must,  where  there  is  reasonable  time  and  oppor- 
tunity, take  measures  to  protect  its  passengers  from  injury. 
Whart.  Neg.  634 ;  2  Redf.  Kys.  §  192  ;  Hardy  v.  North  Carolina, 
etc.,  Co.,  76  N.  C.  5 ;  Great  Western  R.  Co.  t;.  Moore,  P.  C.  (N. 
8.)  101 ;  Baihroad  Co.  v.  Halloren,  53  Tex.  46. 
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The  rnle  declared  in  sacli  cases  as  Pittsburgh,  etc.^  Oo.  v,  Gille- 
land,  56  Pa.  St.  445 ;  Flori  v.  City,  69  Mo.  341,  and  Livezey  v. 
Philadelphia,  64  Pa.  St.  106,  does  not  apply  to  an  action  by  a 
passenger  against  the  carrier ;  for  in  those  cases  the  relation  of 
carrier  and  passenger  did  not  exist,  and  the  rule  is  that  a  railway 
carrier  owes  a  much  higher  duty  to  passengers  than  to  landowners 
along  the  line  of  its  road. 

The  case  of  EUet  v.  St.  Louis,  etc.,  76  Mo.  518,  is  not  in  conflict 
with  the  views  we  have  expressed.  On  the  contrary,  it  is  in  har- 
mony with  them  ;  for  it  was  there  said :  "  It  is  quite  apparent 
from  the  foregoing  statement  of  facts  that  the  deatn  of  Ellet  re- 
sulted from  a  sudden  and  unknown  weakening  of  the  track  of  the 
defendant  by  an  extraordinary  and  unprecedented  rainstorm." 

Tiie  decision  in  Nashville,  etc.,  Co.  v,  David,  6  Heisk.  261,  can 
hardly  be  considered  as  in  point,  as  the  rule  respecting  carriers  of 
goods  is  more  strict  than  that  governing  carriers  of  passengers, 
although  the  language  there  used  applies  here ;  but  its  application 
is  against  the  appellant,  for  it  was  said :  ^^  The  true  rule  should 
have  been  stated  to  be  that  if  the  parties  had  any  reason,  in  the 
situation  the  companv  occupied,  to  anticipate  that  such  a  nood  was 
about  to  occur,  then  it  was  the  duty  of  the  company  to  use,  actively 
and  energetically,  all  means  at  its  command,  or  that  might  be 
reasonably  expected  of  a  company  engaged  in  their  business,  to 
meet  the  emergency."  The  cases  cited  by  appellants  are  therefore 
far  from  maintaining  that  carriers  are  exculpated  from  liability  in 
cases  where  there  is  reasonable  time  and  opportunity  to  guard 
against  the  results  of  an  extraordinary  flood,  and  proper  care  and 
skill  is  not  exercised. 

In  the  case  before  us  it  cannot  be  said  that  there  i^  no  evidence 
that  the  appellant  was  negligent  in  omitting  to  take  proper  pre- 
cautions to  discover  the  unsafe  condition  of  the  bridge,  and  warn 
the  train  in  which  the  appellee's  intestate  was  a  passenger.  It  ap- 
pears in  evidence  that  farmers  in  the  vicinity,  hours  before  the  ac- 
cident, had  knowledge,  from  the  indications  about  them,  of  the 
probability  of  a  great  flood.  Some  of  them  remained  up  all 
night  to  guard  against  it ;  and  some  of  the  agents  of  the  appel- 
lant were  not  far  distant  from  the  bridge,  and  might,  it  is  fairly 
inferable  from  the  evidence,  have  discovered  its  unsafe  condition, 
and  given  warning  to  approaching  trains ;  for  the  evidence  shows 
that  the  bridge  was.  unsafe  hours  before  the  train  reached  it.  Nor 
can  we  say  that  the  evidence  does  not  justly  warrant  the  inference 
that  those  in  charge  of  the  train  were  informed  by  the  appearance 
of  the  water  about  the  bridge  that  it  was  unsafe,  and  tnat,  not- 
withstanding this  information,  they  took  the  train  upon  it  at  a 
dangerous  and  improper  speed. 

Tnns  far,  in  following  the  line  of  counsel's  argument,  we  have 
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tacitly  conceded  that  the  bridge  was  safe  as  against  an  ordinary 
flood;  bat  this  concession  cannot  be  justly  made,  as 
SB*AaAiMsi  there  is  evidence  strongly  tending  to  prove  that  the 
"SSSit*^  bridge  was  not  so  constructed  as  to  resist  even  usual 
floods.  The  evidence  shows  that  the  bridge  was  some- 
times covered  with  water  in  times  of  freshet,  and  such  a  bridge  can- 
not, as  matter  of  law,  be  pronounced  a  safe  one ;  nor  can  it  be  said 
that  the  increased  volume  of  water  caused  the  bridge  to  give  way, 
for  the  evidence  fullv  warrants  the  conclusion  that  freshets  no 
greater  than  those  which  had  formerly  swelled  the  river  beyond  its 
banks  would  have  made  it  unsafe.  We  cannot,  therefore,  assume, 
in  the  face  of  the  verdict,  that  the  brid^  was  su£Scient,  as  against 
ordinary  floods,  nor  can  we  assume  that  the  increase  in  the  height  of 
the  water  caused  the  bridge  to  weaken  and  give  way.  The  evi- 
dence does  not  justify  us  in  disregarding  the  finding  of  the  jury 
upon  this  point;  for, so  far  is  it  from  naving  this  eflect,  that  it 
inclines  us  strongly  to  the  opinion  that  the  jury's  conclusion  upon 
this  point  was  the  only  correct  one.  To  the  assistance  of  the  evi- 
dence arises  the  presumption,  of  which  we  have  already  spoken, 
that  the  accident  was  due  to  the  negligence  of  the  carrier.  In  a 
case  very  like  the  present  the  jury  were  instructed  that  "  where  a 
passenger  is  injured  by  any  accident  arising  from  a  collision  or 
defect  of  machinery,  he  is  required,  in  the  first  place,  to  prove  no 
more  than  the  fact  of  the  accident,  and  the  extent  of  his  injury ; 
that  9,  prima  facie  case  is  thus  made  out,  and  the  onvs  is  cast  upon 
the  carrier  to  disprove  negligence ;  that,  in  the  case  trying,  the  legal 
presumption  was  that  the  injuries  to  the  plaintifi  were  caused  by 
the  negligence  of  the  defendant ;  and  that  this  presumption  con- 
tinued until  a  countervailing  presumption  of  fact  was  established." 
In  commenting  upon  the  instructions  it  was  said :  "  Now,  we  must 
sav,  the  able  argument  of  the  leari^ed  counsel  to  the  contrary  not- 
withstanding, that  a  better  summary  of  the  law  governing  cases  of 
this  kind  could  scarcely  have  been  framed."  l^hiladelphia,  etc., 
Co.  u  Anderson,  94  Pa.  St.  351.  It  was  said  in  another  case : 
"  Nay,  the  mere  happening  of  an  injurious  accident  raises  prima 
fade  presumption  of  neglect,  and  throws  upon  the  carriers  the 
onus  of  showing,  that  it  did  not  exist."  Liang  v.  Colder,  8  Pa.  St. 
479.  In  the  case  of  Delaware,  etc.,  Co.  *o.  rfapheys,  90  Pa.  St. 
135,  the  court  said:  "A  prima  fade  case  of  negligence  is  thus 
made,  and  iheonus  is  cast  upon  the  carrier  to  disprove  negligence." 
This  presumption,  combined  with  the  facts  developed  by  the  evi- 
dence, gives  the  verdict  of  the  iurv  upon  the  point  under  imme- 
diate discussion  fair  support,  ana  a  long  and  firmly  settled  rule  for- 
bids us  from  disturbing  it. 

Some  minor  questions  require  consideration.     One  of  these 

Srows  out  of  the  exclusion  of  the  testimony  of  John  0.  Lawler. 
[r.  Lawler  did  testify  as  a  witness,  and  as  the  specification  in  the 
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motion  for  a  new  trial  is  the  general  one  that  the  court  erred  in 
exclnding  his  evidence,  no  question  is  presented  for  our  considera- 
tion. A  general  specification  is  not  sufficient ;  the  particular  tes- 
timony exclnded  must  be  specified  with  reasonable  certainty. 
McClain  v.  Jessnp,  76  Ind.  120 ;  Marsli  v.  Terrell,  63  Ind.  363 ; 
Coryell  v.  Stone,  62  Ind.  307;  Grant  v.  Westfall,  57  Ind.  124; 
Ball  V.  Balfe,  41  Ind.  224. 

Onr  cases  recognize  the  doctrine  that  where  there  is  no  evidence 
upon  a  point  covered  by  a  special  interrogatory  propounded  to  the 
iury,  they  may  so  answer.  Maxwell  v.  Boyue,  36  Ind.  120 ;  Gu- 
lick  V.  Connely,  42  Ind.  134;  Rowell  v.  Klein,  44  Ind. 
290 ;  Mitchell  v.  Robinson,  80  Ind.  281 ;  Williamson  iSSSJJkY-N?' 
V.  Tingling,  id.  379.  Under  this  rule  the  answers  to  £2?-?.'"'"'  "*" 
all  the  material  interrogatories  were  proper.  The  third 
interrogatory  is,  "  What  did  the  deceased  represent  his  name  to  be 
to  said  conductor ? "  and  the  answer  was,  " No  evidence."  Of  this 
counsel  say :  "  An  inspection  of  the  record  will  show  this  answer 
to  be  evasive  and  untrue — a  mere  subterfuge."  We  have  carefully 
studied  the  record,  and  cannot  find  that  there  is  evidence  that  any 
representation  whatever  was  made  to  the  conductor ;  for  we  do 
not  believe  that  the  mere  fact  that  the  pass  issued  to  Whaling  was 
found  in  Eichler's  pocket  can  be  deemed  evidence  that  he  made 
any  representation  to  the  conductor.  The  fourth  interrogatory  is : 
"Was  the  conductor  deceived  by  such  representation?"-  If  no 
representation  was  made,  we  cannot  perceive  that  the  jury  did 
wrong  in  answering  that  there  was  no  evidence  upon  that  point. 
What  we  have  said  of  these  two  interrogatories  applies  to  the  fifth, 
for  it  rests  upon  the  same  assumption  that  they  do.  The  answer 
to  the  sixth  interrogatory  is  perhaps  wrong ;  for,  according  to  the 
answer  to  the  first,  the  answer  should  have  been,  "  No ;"  l)ut .  the 
error  of  the  jury  in  this  particular  could  not  possibly  have  injured 
the  appellant.  Where  there  is  no  material  error,  there  can  be  no 
reversal.  The  answers  to  all  the  other  interrogatories  were  proper, 
and  the  appellant  had  no  cause  to  complain  of  them. 

The  trutn  or  falsity  of  answers  to  interrogatories  is  not  presented 
by  a  motion  to  compel  the  jury  to  make  them  more  specific,  nor  is 
it  presented  by  a  motion  for  a  venire  de  novo.  It  is  obvious  that 
the  court  cannot  direct  the  jury  how  they  shall  decide  disputed 
questions  of  fact.    Judgment  afiSrmed. 

See  Annes  «.  Milwaukee,  etc.,  R.  Co.,  and  note,  |w^,  p.  103. 
27  A.  &  B.  R.  Cas.— 7 
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Eyebett 

V. 

OmoAOo,  Book  Island  and  Pacifio  B.  Co. 

(Adncmct  eate,  Iowl    June  9,  1887.) 

Under  the  Iowa  Code  (Miller^s  Code,  847),  it  is  provided  that  '^  a  charge 
of  ten  cents  may  be  added  to  the  fare  of  any  passenger  where  the  same  ia 
paid  upon  the  cars,  if  a  ticket  might  have  been  procured  within  a  reasonable 
time  before  the  departure  of  the  train.'*  The  plaintiff  n fleeted  to  apply 
for  a  ticket  until  just  before  the  incoming  train  came  to  a  full  stop,  when  be 
found  the  ticket  office  closed.  The  ticket  agent  was  in  the  office,  for  the 
purpose  of  selling  tickets,  until  the  train  arrived  opposite  the  depot.  Fail- 
mg  to  procilre  a  ticket  he  entered  the  train  without  one  and  was  ejected  by 
the  conductor  for  refusing  to  pay  the  extra  fare  demanded.  In  an  action  to 
recover  damages,  it  was  held,  that  the  language  of  the  Code,  '*  before  the  de- 
parture of  the  train  "  does  not  require  that  the  office  shall  remain '  open  up 
to  the  very  instant  the  train  moves  off.  That  the  Question,  what  is  a  reason- 
able time  for  the  procuring  of  tickets  before  the  departure  of  trains  from  a 
station  depends  principally  on  the  requirements,  convenience  and  demands 
of  the  public  at  that  particular  station. 

• 

Appeal  from  Pottawatamie  District  Court. 

On  the  morning  of  Angnst  18, 1881,  the  plaintiff  took  passage 
on  defendant's  rauroad  at  a  small  station  named  Weston,  intending 
to  travel  to  Council  Bluffs,  a  distance  of  ten  miles.  He  did  not 
procure  a  passenger  ticket,  and  the  conductor  of  the  train  de- 
manded ten  cents  m  addition  to  the  ticket  rate,  which  the  plaintiff 
refused  to  pay.  Thereupon  the  conductor  caused  the  train  to  be 
stopped,  and  he  forcibly  ejected  the  plaintiff  therefrom.  This  ac- 
tion was  brought  to  recover  damages  for  the  alleged  wrongful  act 
of  the  conductor  in  removing  the  plaintiff  from  tne  train.  Atrial 
by  jury  resulted  in  a  verdict  and  judgment  for  the  defendant. 
Plaintiff  appeals. 

Sc^  dk  JPvsey  for  appellant. 

WrigJU^  Cummins  <x  Wright  and  Wright^  BaldAom  dk  Hal- 
dane  for  appellee. 

RoTHRocK,  J. — 1.  It  is  provided  by  section  2  of  chapter  68  of 
the  Laws  of  1874  (Miller's  Code,  347)  that  "  a  charge  of  ten  cents 
may  be  added  to  the  fare  of  any  passenger,  where  the  same  is  paid 
Facts.  upou  the  cars,  if  a  ticket  might  have  been  procured 

within  a  reasonable  time  before  the  departure  of  the  train."  The 
ground  upon  which  the  plaintiff  based  his  refusal  to  pay  the  ten 
cents  demanded  by  the  conductor  was  that  he  was  prevented  from 
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procuring  .a  ticket  because  the  ticket  ofiSce  was  closed  when  he  pre- 
sented himself  for  the  purpose  of  purchasing  a  ticket.  The  facts 
are  that  the  plaintiff  is  the  owner  of  a  large  farm  some  five  miles 
from  Weston.  His  residence  is  at  Council  Bluffs,  and  he  made 
frequent  visits  to  his  farm,  going  by  rail  by  the  way  of  Weston. 
He  Knew  tliat  the  defendant  was  authorized  to  collect  ten  cents,  in 
addition  to  the  ticket  rate,  from  passengers  who  neglected  to  pur- 
.  chase  tickets  at  the  station.  Weston  is  a  small  and  nnimpoilant 
station  at  which  an  inconsiderable  amount  of  business  is  done  by  the 
railroad  company,  either  in  freight  or  passenger  traffic.  As  is  usual 
at  such  places,  the  company  keeps  no  assistant  for  the  agent ;  and, 
when  a  train  arrives,  tne  agent  leaves  the  ticket  office,  and  goes 
upon  the  platform  of  the  station  to  transact  his  business  with  the 
train ;  such  as  seeing  to  the  loading  of  the  mail  on  the  train,  the 
receipt  and  delivery  of  baggage  and  express  packages,  and  the 
like.  The  plaintiff  came  in  from  his  farm  in  the  morning,  and 
stopped  at  a  store  in  the  village  until  he  heard  the  whistle  of  the 
tram  as  it  approached  the  station,  when  he  went  to  the  station,  and 
arrived  there  just  before  the  train  came  to  a  full  stop.  The  ticket 
agent  had  the  office  open  for  a  considerable  time  before  the  train 
arrived,  and  sold  tickets  to  passengers,  and  he  did  not  leave  the 
office  until  the  engine  to  which  the  train  was  attached  had  passed 
the  office  window,  when  he  went  on  the  platform  to  attend  to  his 
train  duties.  The  train  stops  at  that  station  only  long  enough  to 
do  the  train  business  and  allow  passengers  to  get  on  and  off  the 
cars. 

The  court  permitted  all  these  facts  to  be  shown  to  the  jury,  and 
charged  the  ]ury  to  the  effect  that  if,  under  all  these  facts  and  cir- 
cumstances, a  reasonable  time  was  given  to  passengers  to  purchase 
tickets  before  the  departure  of  the  train,  tne  conductor  was  au- 
thorized to  demand  the  extra  ten  cents  of  the  plaintiff.  ohabob  to 
One  of  the  instructions  to  the  jury  was  as  follows:  '^^• 
*^  (6)  The  fact,  if  it  is  a  fact,  that  the  plaintiff  applied  at  the  de- 
fendant's ticket  office  at  Weston  to  purchase  a  ticket  at  a  time 
when  it  was  closed,  does  not  of  itself  alone  necessarily  show  that 
opportunity  was  not  given  within  a  reasonable  time  before  the  de- 
parture of  the  train  for  the  purchase  of  tickets;  nor  can  it  be  said, 
as  matter  of  law,  tb^t  the  defendant  had  a  right  to  close  its  ticket 
office  as  soon  as  the  train  arrived  at  the  station.  The  question, 
what  is  a  reasonable  time  for  the  procuring  of  tickets  beiore  the 
departure  of  trains  from  a  station  f  depends  principally  on  the  re- 
quirements, convenience,  and  demands  of  the  public  at  that  par- 
ticular station.  It  was  the  duty  of  the  defendant  to  keep  its  ticket 
office  open,  and  to  keep  a  Competent  man  there  to  sell  tickets  at 
such  times  as  would  reasonably,  fairly,  and  fully  accommodate  the 
public  in  the  matter  of  procuring  tickets.  Kegard  should  be  had 
to  the  importance  of  the  station,  and  the  nuniber  of  people  who 
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have  occasion  to  purchase  tickets  there ;  and  the  ticket  oflSce  should 
be  kept  open  at  such  times  as  people  in  general  who  travel  by  rail 
are  in  the  habit  of  repairing,  and  find  it  convenient  to  repair,  to 
the  station  to  purchase  tickets  and  get  aboard  the  train." 

Counsel  for  appellant  insist  thattliis  and  other  instructions  given 
by  the  court  to  the  jury  are  erroneous.  They  claim  that,  unaer  a 
proper  construction  of  the  statute  above  cited,  it  was  the  duty  of 
the  railroad  company  to  keep  its  ticket  office  open  up  to  the  time 
of  the  depai'ture  of  the  train  ;  in  other  words,  they  claim  that  by 
Duty  to  keep  the  very  terms  of  the  statute  the  office  must  be  kept 

open  for  the  sale  of  tickets  just  so  long  as  it  is  possible 
^rkkso/-  for  passengers  to  purchase  tickets,  and  board  the  train. 

Assuming  this  to  be  the  meaning  and  intent  of  the 
statute^  they  contend  that  it  was  error  for  the  court  to  submit  to 
the  jury  the  question  whether,  under  the  facts,  the  office  was  kept 
open  a  reasonable  time  in  which. passengers  might  procure  tickets. 
We  do  not  think  this  position  is  sound.  In  our  opinion,  it  was  proper 
to  allow  the  defendant  to  introduce  evidence  of  the  character  of 
the  station,  whether  the  facilities  extended  to  the  travelling  pub- 
lic to  purchase  tickets  were  such  as  were  required  for  the  conven- 
ience of  the  public.  It  would  be  a  most  unreasonable  requirement 
to  impose  upon  the  defendant  the  burden  of  employing  two  persons 
to  attend  to  the  station  in  order  that  the  ticket  office  may  be  kept 
open  for  the  one  or  two  minutes  which  a  train  is  required  to  stop 
at  such  a  station,  in  order  to  accommodate  the  exceptional  cases  of 
passengers  who  may  for  any  reason  arrive  at  the  station  after  the 
arrival  of  the  train.  Regard  must  be  had  to  the  orderly  transac- 
tions of  the  business  of  the  station,  taking  into  consideration  the 
necessary  and  proper  facilities  extended  to  persons  having  occasion 
to  travel  on  the  trains  or  transact  other  business  with  the  company. 
It  is  absolutely  necessary  that  the  office  should  be  open  for  busi- 
ness a  sufficient  time  before  the  departure  of  the  train,  in  order  to 
enable  passengers  to  procure  their  tickets,  receive  and  count  their 
change,  if  any,  and  prepare  to  board  the  train,  without  unnecessary 
intei?erence  with  each  other.  But  the  language  "  before  the  de- 
parture of  the  train"  does  not  require  that  the  office  shall  remain 
open  up  to  the  instant  the  train  moves  off.  The  question  is,  miffht 
the  passenger  have  procured  a  ticket  within  A  reasonable  time  be- 
fore the  departure,  and  not  up  the  very  moment  when  the  wheels 
began  to  move  ? 

2.  Some  complaint  is  made  as  to  the  place  where  the  plaintiff 
was  ejected  from  the  cars.  It  appears  that  it  was  half  a  mile  from 
pi^oEOFEjEOT-  *  public  crossing.  It  is  not  required  in  this  State  that, 
iKQ  PLAwnFF.  v^rhere  a  person  may  rightfully  be  ejected  from  a  rail- 
road train,  it  must  be  done  at  a  station  or  public  crossing.  Brown 
V.  Railroad  Co.,  51  Iowa,  235.  In  the  case  at  bar  all  of  the  facts 
attending  the  removal  of  the  plaintiff  from  the  train,  and  the  place 
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where  he  was  removed,  were  fairly  submitted  to  the  jury  ou  what 
we  regard  as  proper  instructions ;  and  the  jury,  in  answer  to  a 
special  interrogatory,  found  that  the  conductor  did  not  act  with 
malice,  express  or  implied,  towards  plaintiff  in  ejecting  him  from 
the  train.  We  think  this  finding  was  fully  supported  by  the  evi- 
dence. 

3.  The  plaintiff  offered  to  introduce  evidence  to  the  effect  that 
the  defendant's  station  was  an  unfit  place  for  passengers  to  remain 
in  waiting  for  trains  because  of  the  close  proximity  of  privy.  The 
evidence  was  excluded,  and  plaintiff's  counsel  complain  of  this  rul- 
ing of  the  court.  We  think  it  was  correct.  The  plaintiff  did  not 
allege  this  as  a  reason  why  he  did  not  go  to  the  station  and  pro- 
cure a  ticket,  and  he  made  no  such  claim  to  the  conductor.  His 
sole  ground  of  recovery  was  based  upon  the 'alleged  fact  that  he 
could  not  procure  a  ticket  because  the  office  was  closed. 

We  thiuK  the  judgment  of  the  district  court  should  be  affirmed. 

What  is  Reasonable  Time  for  Procuring  Ticlcets  before  Departure  of 
Trains* — ^It  is  a  well  settled  rule  that  in  order  for  railway  companies  to  enforce 
a  rule  for  the  collection  of  additional  fare  when  tickets  are  not  purchased 
they  are  required  to  keep  open  their  offices  for  the  sale  of  tickets  to  passen- 
gers for  a  reasonable  time  before  the  departure  of  each  train.  A  reasonable 
time  has  been  held  to  mean  up  to  the  tune  fixed  by  the  published  rules  for 
the  departure  of  the  train,  ana  not  up  to  the  time  of  actual  departure.  St. 
Louis,  etc.,  R.  Co.  v.  South,  43  111.  176.  In  that  case  the  court  say :  '*  We 
do  not  recognize  any  right  in  any  person  to  apply  at  a  railroad  ticket  office 
after  the  time  fixed  and  published  for  the  departure  of  a  train,  and  demand 
the  same  rights  and  privileges  accorded  to  those  who  come  at  the  proper 
time  for  their  tickets.  It  is  well-known  that  trains  are  sometimes  delayed  for 
hours,  and  that  it  is  unavoidable.  Would  it  not  be  going  too  far  to  require 
the  companies  controlling  them  to  keep  an  agent  at  his  post  during  all  this 
delayed  time  ?  Tickets  are  not  usually  applied  for  by  passengers  after  the 
time  fixed  for  the  departure  of  a  train.  The  companies  have  a  right  to  pre- 
sume they  will  not  be  applied  for  after  that  time,  and  therefore  their  ticket 
agents  can  close  their  ticket  office  and  ^o  about  their  other  business." 

The  same  construction  was  adopted  in  the  case  of  Swan  v,  Manchester  & 
L.  R  Co.,  182  Mass.  116.  In  that  case  the  ticket  seller  was  in  his  office  un- 
til the  time  advertised  for  the  departure  of  the  train.  He  left  it  after  that 
time,  and  while  the  train  was  approaching,  in  order  to  aid  the  station  agent, 
as  he  was  accustomed  to  do,  in  loading  the  bagca^e  upon  the  train.  The 
plaintiff  did  not  approach  the  ticket  office  to  find  it  vacant  until  after  the 
time  had  expired  for  the  departure  of  the  train  as  advertised.  There  was 
sufficient  time  for  him  to  have  procured  his  ticket  before  the  train  actually 
started  from  the  station,  if  the  ticket  seller  had  then  been  in  the  office.  The 
court  held  the  company  was  not  liable  for  expelling  the  passenger  for  refus- 
ing to  pay  the  extra  fare  demanded  of  passengers  not  provided  with  tickets, 
and  say  :  **  Delays  must  necessarily  from  time  to  time  arise  in  the  progress 
of  a  train  from  a  variety  of  incidental  circumstances,  but  at  the  station  every- 
thing may  be  definitely  arranged  with  reference  to  the  time  when  by  the 
schedule  the  train  is  to  depart.  .  .  .  The  delay  of  the  train  did  not  enlarge 
his  (the  plaintiff's)  rights,  nor  could  it  entitle  him  to  insist  that  at  the  station 
whence  he  was  to  start  the  office  of  the  ticket  seller  should  not  be  closed  until 
its  arrival." 
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It  is  held,  however,  that  where  there  is  a  statute  which  requires  that  the 
ticket  ofSce  at  every  station  on  a  certain  road  shall  be  kept  open  ''at  least 
one  hour  prior  to  the  departure  of  each  passenger  train  from  such  station," 
the  actual  departure  of  the  train  is  meant.  Porter  «.  N.  T.  Cent.  R.  Co.,  34 
Barb.  853;  Nellis  «.  Same,  30  N.  Y.  605;  Ohaae  v.  Same,  26  K.  T.  523. 


Ankbs,  Adm'x,  £to. 

V. 

Milwaukee  &  Nobthebn  B.  Co. 

(Advance  Case,    Wuoonsin,    November  3,  1886.) 

The  deceased  was  a  passenger  on  defendant's  train.  He  was  riding  upon 
a  free  pass,  on  the  back  of  which  was  an  agreement  that  he  assumed  all  risks 
of  accident;  that  the  company  should  not  be  liable  under  any  circumstances 
whether  of  negligence  of  their  agents  or  otherwise,  for  any  injury  to  his  per- 
son. The  train  had  proceeded  on  its  way  about  a  mile  and  a  half,  and  was 
stalled  in  the  snow.  A  rescuing  engine  with  a  snow-plough  attached,  with- 
without  stopping  or  slacking  speed,  ran  into  the  rear  end  of  the  caboose  at- 
tached to  the  stalled  train,  and  injured  the  deceased  so  that  he  died.  In  an 
action  brought  by  his  wife  as  administratrix  to  recover  damages  for  the  death 
of  her  husband,  held :  » 

1.  That  the  contract  relieved  the  company  from  liability  for  damage  to 
him  by  reason  of  want  of  ordinary  care  of  its  servants  unless  the  same  was 
expressly  made  a  crime. 

2.  That  it  was  material  for  the  plaintiff  to  show  that  she  had  no  means  of 
support  except  what  her  husband  furnished  her,  as  tending  to  prove  that 
his  death  had  caused  her  a  pecuniary  loss. 

8.  That  the  special  verdict  in  this  case  was  definite  and  certain,  and  suffi- 
cient to  sustain  the  judgment. 

4.  That  in  the  charge  of  the  jury  a  misstatement  of  the  law,  made  appar- 
ently by  mistake  and  not  in  ignorance  of  the  law,  and  followed  by  a  correct 
statement  of  the  law  on  the  subject,  was  not  a  prejudicial  error  as  having 
misled  the  jury. 

5.  That,  as  the  deceased  was  65  years  old,  in  fair  health,  and  capable  of 
earning  $2.25  per  day  of  10  hours,  and  his  family  were,  to  a  large  extent, 
dependent  on  his  labor  for  his  support,  a  judgment  of  $2500  is  not  exces- 
sive. 

6.  That  the  fact  that  the  jury  made  an  erroneous  special  finding  that  the 
engineer  of  the  rescuing  engine  could  have  seen  the  train  in  time  to  have 
stopped  before  running  into  it,  is  no  ground  for  setting  aside  a  special  find- 
ing that  the  negligence  of  the  engineer  was  gross. 

Appeal  from  Circuit  Court,  Brown  county. 

Hvdd  &  Wigman  for  respondent,  Annes,  Adm'x,  eta 

Oeorge  H,  ^oyes  for  appellant. 

Taylok,  J. — This  action  was  brought  by  the  respondent  to  re- 
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coT^r  damages  for  the  death  of  her  husband,  which  she  alleges 
was  eansed  by  the  negligence  of  the  appellant,  its  ser-  facts. 

vants,  agents,  or  emplojees ;  he  being,  at  the  time  he  received  the 
injuries  which  caused  his  death,  a  passenger  on  one  of  the  appel- 
lant's trains,  and  being  transported,  as  such  passenger,  from  De 
Pere  to  the  city  of  Green  Bay,  this  State.  The  material  facts  in 
the  case  are  the  following : 

1.  The  deceafsed,  at  the  time  he  received  his  injuries,  was  rid- 
ing in  the  caboose  attached  to  a  freight  train,  and  was  being  car- 
ried from  De  Pere  to  Green  Bay. 

2.  He  was  travelling  upon  a  free  pass,  and  had  paid  no  con- 
sideration for  such  transportation  by  tne  company.  On  the  back 
of  the  pass,  signed  by  the  deceased,  was  the  following  agreement, 
plainly  printed  thereon : 

^  The  person  accepting  this  pass  assumes  all  risk  of  accident, 
and  expressly  agrees  that  the  company  shall  not  be  liable,  under 
any  circumstances,  whether  of  negligence  of  their  agents  or  other- 
wise, for  any  injury  to  the  person,  or  any  loss  or  damage  to  the 
property,  of  the  passenger  using  this  pass.  This  pass  will  be  for- 
feited if  presented  by  any  other  than  the  person  named  thereon. 
I  accept  all  the  above  conditions. 

[Signed]  "  J.  A.  Annes." 

3.  That  after  the  train  had  left  De  Pere,  and  proceeded  on 
its  way  towards  Green  Bay  about  a  mile  and  a  half,  it  was  stalled 
in  the  snow,  and  could  proceed  no  further.  Thereupon  a  brake- 
man  was  sent  back  towards  De  Pere  to  procure  aid  to  relieve  the 
train.  This  brakeman  met  an  engine,  with  a  snow-plough  attached, 
on  the  road  between  the  stalled  train  and  De  Pere,  or  at  De  Pere. 
He  communicated  the  fact  that  the  train  was  stalled  in  the  snow, 
and  undertook  to  inform  the  conductor  and  engineer  where  the 
stalled  train  was  located.  He  then  got  on  the  engine  with  the 
snow-plough  attached.  That  engine  then  ran  north  towards  the 
stalled  train,  and,  without  stopping,  ran  into  the  rear  end  of  the 
caboose  attached  to  the  stalled  train,  breaking  the  rear  end  of  the 
isaboose,  and  injuring  the  deceased  so  that  ne  died  a  e^ort  time 
thereafter. 

4.  That  it  was  snowing  at  the  time  the  accident  took  place, 
and  the  wind  was  blowing  so  as  to  render  it  difficult,  if  not  im- 
possible, for  those  on  the  engine  behind  the  snow-plough  to  see 
the  stalled  train,  towards  whicli  they  were  approaching,  when  such 
engine  was  in  motion  ;  that  there  was  no  flagman  placed  on  the 
track  behind  the  stalled  train  to  give  warning  to  the  approaching 
engine  and  snow-plough,  nor  was  there  any  bell  rung  or  whistle 
sounded  on  the  stalled  train.  The  brakeman  who  went  back  for  the 
snow-plough  says  he  placed  three  torpedoes  on  the  track  behind 
the  stalled  train,  but  the  evidence  shows  that  these  were  entirely 
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inadequate  to  give  warning  to  the  approaching  engine,  and  were 
probably  swept  oflf  by  the  snow-ploiigii  and  not  exploded,  or,  if  ex- 
ploded, the  wind  and  drifting  snow  prevented  those  on  the  engine 
behind  the  snow-plough  from  hearing  the  explosion. 

Upon  the  trial  a  special  verdict  was  rendered  by  the  jury  as 
follows : 

**  Question  1.  "Was  the  defendant,  or  its  employees,  guilty  of 
any  carelessness  which  caused  the  death  of  the  plaintifiPs  intestate, 
James  A.  Annes?  Answer,  Yes.  Q.  2.  If  to  the  foregoing 
question  an  affirmative  answer  be  given,  then  who  was  the  negli- 

fent  employee  ?  A,  Engineer,  brakeman,  and  conductor.  Q,  3. 
f  to  the  first  question  an  affirmative  answer  be  given,  then  state 
in  what  did  the  negligence  consist.  A.  The  brakeman  is  guilty 
in  not  locating  the  exact  location  of  the  stalled  train.  Tne  en- 
gineer and  conductor  did  not  use  necessary  precaution  to  prevent 
the  collision.  Q,  4.  If  your  answer  to  the  first  question  be  '  Yes,' 
was  the  carelessness  ordinary  or  gross  ?  A.  Gross.  Q,  6.  What 
was  the  rate  of  speed — how  many  miles  per  hour — at  which  such 
engine  was  running  at  the  time  it  struck  such  caboose  ?  A,  Ten 
miles.  Q,  7.  Could  the  engineer  of  the  engine  to  which  the  snow- 
plough  was  attached  have  seen  the  caboose  in  which  the  said  James 
A.  Annes  was  seated,  in  time  to  have  stopped  his  engine  before  it 
struck  such  caboose  ?  A,  Yes.  Q.  8.  W  as  the  deceased,  James 
A.  Annes,  guilty  of  any  want  of  ordinary  care,  however  slight, 
contributing  to  the  injury  ?  A.  No.  Q.  9.  What  is  the  pecuniary 
loss  to  the  widow  of  said  deceased,  James  A.  Annes,  as  a  direct 
consequence  of  his  death  %  A.  $3500  (three  thousand  five  hun- 
dred dollars).  Clabk  Ames,  Foreman." 

Exceptions  were  taken  to  the  several  findings  of  the  jury  as 
being  unsupported  by  the  evidence,  and  a  motion  was  made  to  set 
aside  the  verdict,  and  for  a  new  trial,  for  the  reason  that  the  ver- 
dict was  wholly  unsupported  by  the  evidence,  and  for  errors  com- 
mitted  and  exceptions  taken  on  the  trial. 

After  hearing  this  motion,  the  learned  circuit  judge  set  aside 
the  fourth  and  seventh  findings  of  the  special  verdict  as  unsup- 
ported by  the  evidence.  The  learned  circuit  judge  was  of  the 
opinion  that  there  was  not  sufficient  evidence  to  sustain  the  seventh 
finding,  viz. :  "  That  the  engineer  of  the  engine  to  which  the 
snow-plough  was  attached  could  have  seen  the  caboose  in  which  the 
said  James  A.  Annes  was  seated  in  time  to  have  stopped  his  en- 
gine before  it  struck  the  caboose ;"  and  he  set  aside  the  fourth 
finding,  that  those  in  charge  of  the  snow-plough  and  engine  were 
guilty  of  gross  negligence  or  carelessness  in  running  into  the 
caboose.  The  learned  circuit  judge  stated  that  he  set  aside  the 
fourth  finding  because  he  inferred  that  the  jury  based  that  finding 
on  the  finding  that  the  engineer  on  the  engine  attached  to  the  snow- 
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plough  conld  have  seen  the  caboose  in  time  to  have  stopped  his 
engine  before  it  strack  the  caboose  ;  and,  as  he  was  of  the  opinion 
that  there  was  no  evidence  to  sustain  the  seventh  finding,  and  as  the 
fourth  was  based  solely  on  that,  it  was  also  unsupported.  After 
setting  aside  these  findings,  the  learned  circuit  judge,  instead  of 
granting  a  new  trial,  ordered  judgment  to  be  entered,  upon  the 
verdict  so  corrected,  for  the  plaintiflE,  on  the  condition  that  the 
plaintiff  should  remit  $1000  from  the  damages  found ;  this  learned 
circuit  judge  being  of  the  opinion  that  the  damages  were  excessive ; 
and  tTiereupon  the  plaintiff  remitted  the  $1000,  and  entered  judg- 
ment against  the  defendant  for  the  sum  of  $2500  and  costs,  and 
from  that  judgment  the  defendant  appeals  to  this  court. 

From  the  course  pursued  by  the  learned  circuit  judge  it  is  evi- 
dent that  he  did  not  consider  the  fourth  finding  of  the  special  ver- 
dict material  in  sustaining  the  plaintiff's  action.  Had  he  consid- 
ered it  material,  he  would  necessarily  have  ordered  a  new  trial, 
instead  of  entering  a  judgment  in  her  favor  after  setting  aside  the 
finding  so  unsupported  by  the  evidence.  We  will  therefore  first 
consider  whether  it  was  necessary  for  the  plaintiff,  in  order  to 
recover  in  this  action,  to  show  that  the  injury  which  caused  the 
death  of  her  husband  was  the  result  of  gross  negligence  on  the 
part  of  the  defendant,  its  employees,  agents,  or  servants,  or  whether 
she  may  recover  by  showing  that  such  injury  occurred  by  a  mere 
want  of  ordinary  care  on  the  part  of  the  defendant,  its  employees, 
agents,  or  servants. 

This  raises  the  question  whether  a  railroad  company  may,  in 
cases  where  it  agrees  to  transfer  passengers  without  compensation, 
lawfully  contract  with  such  persons  so  as  to  relieve  it- 
self from  all  liability  for  any  and  all  iniuries  which  pany^'to*^- 

i./f.-j  •',1  ,''  J.**  T  LISVE  ITSELF  OF 

may  be  mnicted  upon  them  by  reason  of  any  careless-  all    liability 

*'  ^•        ^  ^     '^  1  ..  ^  FOR  KKQUQKNCB 

ness  or  negligence  of  its  employees,  agents,  and  ser- 
vants, whatever  may  be  the  degree  of  such  carelessness  or  negli- 
gence, or  whether  it  may  conti-act  so  as  to  relieve  itself  from  lia- 
bility for  injuries  arising  from  the  mere  want  of  ordinary  care  on 
the  part  of  its  agents,  servants,  and  employees,  and  not  for  injuries 
resulting  from  such  gross  acts  of  negligence  on  the  part  of  its 
agents,  servants,  and  employees  as  are  equivalent  to  acts  of  wilful- 
ness or  criminal  neglect  on  their  part.  It  would  seem  that  the 
learned  circuit  judge  must  have  held  in  this  case  that  the  company 
could  not  lawfully  contract  to  relieve  itself  from  any  want  of  or- 
dinary care  on  the  part  of  its  agents,  servants,  or  employees,  and 
that  the  plaintiff  was  entitled  to  recover  upon  the  same  evidence 
that  would  have  entitled  her  to  recover  had  the  deceased  not 
signed  the  contract  above  set  out.  After  a  careful  consideration 
01  the  decisions  of  this  court,  as  well  as  of  the  large  number  of 
decisions  of  other  courts  upon  these  questions,  we  nave  come  to 
the  conclasion  that  the  learned  circuit  judge  erred  in  his  decision 
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in  this  case  as  to  the  binding  effect  of  the  contract  signed  by  the 
deceased  in  this  case. 

Bj  an  examination  of  all  the  authorities  cited  by  the  learned 
counsel  for  the  respective  parties  upon  the  ar^ment  of  this  case, 

SAm-AuTBou  ^  ^®'^  ^  others  not  <;ited,  we  hud  that  in  England, 
inw  BUPPOBTDio  Canada,  New  York,  New  Jersey,  Connecticut,  and 
West  Virginia,  the  courts  of  those  countries  and  States 
have  held  that  a  railroad  company  may,  upon  a  proper  consider- 
ation, lawfully  contract  to  relieve  itself  for  any  and  all  negligence 
on  the  part  of  its  servants,  employees,  and  agents,  without  any  re- 
gard to  the  degree  of  such  negligence,  and  that  such  contract  is  not 
against  public  policy^  These  courts  have  therefore  held  that  where 
the  company  agrees  to  carry  a  person  without  any  compensation, 
or  in  different  manner,  and  upon  cars  in  which  they  do  not  usually 
carry  passengers,  the  company  may  lawfully  conti-act  for  exemp- 
tion from  all  liability  on  account  of  the  carelessness  of  its  agents, 
servants,  and  employees.  See  the  following  cases  cited  by  the 
learned  counsel  for  the  appellant:  McCawley  v.  Railroad  Co.,  L. 
R  8  Q.  B.  57 ;  Hall  v.  Railway  Co.,  L.  R.  10  Q.  B.  437 ;  Duff  v.  ' 
Railroad  Co.,  4  L.  R.  Ir.  178 ;  Alexander  v.  Railroad  Co.,  33 
Strob.  594;  Welles  v.  Railroad  Co.,  26  Barb.  641:  Wells  v.  Rail- 
road Co.,  24  N.  Y.  181 ;  Perkins  v.  Railroad  Co.,  Id.  221 ;  Smith 
V.  Railroad  Co.,  Id.  222 ;  Bissell  v.  Railroad  Co.,  25  N.  T.  442 ; 
Magnin  v,  Dinsmore,  56  N.  T.  168 ;  Kinney  v.  Railroad  Co.,  32 
N.  J.  Law,  407 ;  s.  c.  34  N.  J.  Law,  513 ;  Griswold  v.  Railroad 
Co.,  53  Conn.  371 ;  Railroad  Co.  v.  Skeels,  3  W.  Va.  556. 

The  argument  in  favor  of  the  rule  established  in  the  above  cases 
is  perhaps  as  well  stated  in  the  case  last  cited  as  in  any  other.  The 
court  say :  "  By  the  rule  of  respondeat  superior  a  corporation  is 
made  liable  for  the  negligence  of  its  servants;  but,  when  the  prin- 
cipal has  done  the  best  he  could,  the  rule  is  technical,  liarsh,  and 
without  any  basis  of  inherent  justice.  As  applicable  to  corpora- 
tions, it  is  of  great  practical  convenience  and  utility.  We  do  not, 
therefore,  advocate  its  abolition  ;  but  we  contend  that  in  a  case 
like  the  present,  when  there  is  no  actual  fault  on  the  part  of  the 
principal,  it  is  reasonable  in  the  eye  of  the  law  that  the  party  for 
whose  benefit  the  rule  is  given  should  be  allowed  to  waive  it  in 
consideration  of  a  free  passage.  It  is  not  a  case  where  a  party 
stipulates  for  exemption  fi'om  the  legal  consequences  of  liis  own 
negligence,  but  one  where  he  merely  stipulates  against  a  liability 
for  imputed  negligence  in  regard  to  which  there  is  no  actual  fault.  ' 
It  is  easy  to  see,  therefore,  that  considerations  of  public  policy 
have  no  application  to  such  a  case.  .  .  .  The  foregoing  reasoning, 
as  it  seems  to  us,  will  also  furnish  a  complete  answer  to  the  claim 
that  the  defendant  must  be  liable  on  account  of  the  gross  negli- 
gence of  its  servants,  for  it  is  manifest  that  the  principal  is  no 
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more  calpable  in  the  one  case  than  in  the  other ;  and,  the  rule 
respondecU  superior  being  waived,  the  protection  is  complete." 

The  argnment  in  this  case  would  seem  to  imply  that  it  is  against 
public  policy  for  a  corporation  engaged  in  a  public  capacity  to 
stipulate  against  acts  of  negligence  on  the  part  of  the  corporation 
itself,  and  that  the  agreement  is  only  valid  when  it  relieves  the 
company  from  the  imputed  negligence  of  its  servants,  etc.,  and 
that  the  company  might  be  liable,  notwithstanding  an  agreement 
to  the  contrary,  if  the  injury  received  was  the  result  of  the  neglect 
of  the  company  to  employ  competent  servants,  or  to  use  safe 
machinery.  These  cases  are,  however,  authority  for  exempting 
the  company  from  all  liability  under  the  facts  disclosed  in  the  case 
at  bar. 

There  is  another  class  of  cases  which  hold  that  it  is  against  pub- 
lic policy  to  allow  a  common  carrier  to  contract  to  ex-  ^^^ 
empt  itself  from  liability,  either  on  account  of  the  negli-  «iw     dentiko 
gence  of  the  corporation  itself,  or  of  its  agents,  ser-  '""^^ 
vants,  or  employees,  without  regard  to  the  degree  of  such  negli- 

f^ence  or  carelessness.  It  will  be  found,  by  an  examination  of  the 
arge  number  of  cases  in  which  this  rule  is  held,  that  they  were 
cases  arising  out  of  the  carriage  of  goods  for  hire,  or  where  the 
carriage  of  the  passenger  was  for  a  consideration  received  either 
directly  or  indirectly  by  the  carrier.  The  leading  cases  upon  that 
subject  are  the  cases  of  Railroad  Co.  v.  Lockwood,  17  Wall.  357, 
and  Railroad  Co.  v,  Stevens,  95  IT.  S.  655,  and  there  are  numerous 
decisions  in  the  courts  of  the  different  States  which  are  in  accord 
with  the  rule  established  in  these  cases.  The  cases  of  Railroad 
Co.  V.  Derby,  14  How.  486,  and  Steamboat,  etc.,  v.  King,  16  How. 
469,  are  in  harmony  with  the  rule  laid  down  in  17  Wall.  In  these 
cases,  the  passenger,  it  is  true,  was  riding  on  a  free  pass,  but  there 
was  no  agreement  that  he  should  take  the  risks  of  accident  in  con- 
sideration of  his  receiving  such  pass.  The  court  very  properly 
held  that  such  passenger,  in  the  absence  of  any  special  contract, 
was  entitled  to  the  same  protection  as  one  paying  for  his  passage. 
A  similar  decision  was  made  by  the  Supreme  Court  of  Maryland  in 
1885  (Abell  v.  Maryland  R.  Co.,  19  Reptr.  494).  In  this  last 
case  the  court  say  they  do  not  decide  what  the  effect  of  a  special 
contract,  on  the  part  of  the  person  receiving  the  free  pass,  to  as- 
sume all  the  risks  of  accident,  would  have  been  as  to  the  liability 
of  the  company. 

This  court  has  approved  of  the  rule  stated  by  the  court  in  Rail- 
road Co.  V.  Lockwood,  and  has  held  that  a  carrier  for  hire  cannot 
relieve  himself  from  liability,  even  by  special  contract, 
for  its  own,  or  for  the  negligence  of  its  servants.  So  far  hirkcamnotrb 
as  tJie  carnage  of  ireiffht  is  concerned,  or  for  doing  any  from  uabiuty 
Other  act  as  a  common  currier  other  than  the  carriage 
of  passengers,  see  Thompson  v.  Telegraph  Co.,  64  Wis.  631-536  ; 
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Oandee  v.  Tel.  Co.,  34  Wis.  471 ;  Hibbard  v.  Telegraph  Co.,  33 
Wis.  558.  We  see  no  good  reason  why  the  same  rule  should  not 
be  applied  to  the  case  of  the  transportation  of  a  passenger  for  hire. 
We  think,  as  is  said  by  the  Supreme  Court  of  the  United  States, 
"  that  it  is  not  just  or  reasonable  in  the 'eye  of  the  law  for  a  com- 
mon carrier  to  stipulate  for  exemption  from  responsibility  for  the 
negligence  of  himself  or  his  servants."  17  Wall.  384.  But  we 
are  also  of  the  opinion  that  the  general  rule  so  laid  down  must  be 
limited  to  a  case  in  which  the  carrier  is  a  carrier  for  hire,  and  not 
when  the  carriage  is  gratuitous.  The  only  cases  to  which  we  have 
been  cited,  or  which  we  are  able  to  find  in  which  that  rule  has 
been  applied  to  the  case  of  a  gratuitous  carriage,  are  the  following: 
Railroad  Co.  v.  Butler,  57  Pa.  St.  335  ;  Railroad  Co.  v.  Hopkins, 
41  Ala.  486-503  ;  Railroad  Co.  v,  Selby,  47  Ind.  47 ;  Jacobus  v. 
Railroad  Co.,  20  Minn.  125  (Gil.  110).  It  will  be  seen,  however, 
by  an  examination  of  this  last  case,  that  the  only  question  pre- 
sented to  the  court  for  its  decision  was  whether  the  defendant  com- 
pany was  liable  for  the  gross  negligence  of  its  servants.  The  case 
of  Rose  V,  Railroad  Co.,  39  Iowa,  246,  cited  to  sustain  the  rule, 
was  decided  upon  the  construction  of  the  statute  of  the  State  of 
Iowa,  and  not  upon  general  principles;  and  the  case  of  Railroad 
Co.  V.  Read,  37  111.  484,  does  not  sustain  the  rule  to  the  extent 
stated  above. 

This  court  has  not  adopted  the  rule  laid  down  by  the  courts  of 
England,  New  York,  Connecticut,  New  Jei*sey,  and  West  Vir- 
ginia ;  nor  has  it  adopted  the  broad  rule  of  the  courts  of  Pennsyl- 
vania, Alabama,  Indiana,  and  Minnesota,  that  all  contracts  exempt- 
ing  the  carrier  from  liability  on  account  of  the  negligence  of  itself, 
or  of  its  employees  and  agents,  are  void  as  against  publicpolicy. 
In  the  case  of  Setts  v.  Farmers'  Loan  &  Trust  Co.,  21  Wis.  80, 
the  rule  of  the  New  York  and  English  cases  was  adopted,  so  far 
as  it  concerned  the  carriage  of  live  stock,  on  the  ground  that  it 
was  questionable  whether,  in  the  absence  of  a  statute  compelling 
the  carrier  to  do  so,  he  could  be  compelled  to  receive  and  trans- 
port that  kind  of  property ;  but  the  court  expressly  say  :  "  We 
intimate  no  opinion  as  to  whether  it  is  or  is  not  competent  for  a 
common  carrier  to  make  similar  stipulations  with  regard  to  other 
kinds  of  property  so  as  to  protect  himself  against  loss  or  damage 
for  his  own  negligence,  or  the  negligence  or  omissions  of  his 
agents  or  servants."  This  rule,  as  regards  live-stock,  has  been  per- 
haps modified  by  this  court — at  least  it  does  not  seem  to  have  been 
followed — in  Morrison  v.  Phillips  &r  Colby  Const.  Co.,  44  Wis. 
405  ;  and  its  authority  is  questioned  in  Richardson  v.  Railroad  Co., 
61  Wis.  596 ;  s.  c.  18  Am.  &  Eng.  R.  R.  Cas.  530. 

The  rule  laid  down  in  Railroad  Co.  v.  Lockwood  has  been,  to 
some  extent,  approved^  by  this  court  in  the  cases  of  Morrison  v. 
Phillips  &  Colby  Const.  Co.,  44  Wis.  405 ;  Black  v.  Goodrich 
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Transp.  Co.,  55  Wis.  319 ;  Eichardson  v.  Railroad  Co.,  61  Wis. 
447-445 ;  s.  c  18  Am.  &  Eng.  R.  R.  Cas.  520.  In  the  case  of  Mor- 
rison V.  Phillips  &  Colby  Const.  Co.,  supra,  it  seems  to  have  been 
held  that  the  carrier  was  liable  to  the  shipper  for  an j  ordinary  neg- 
lect or  want  of  care  on  its  part,  or  on  the  part  of  its  agents  and 
servants,  notwithstanding  the  horses  (the  freight  in  question)  were 
shipped  upon  a  bill  of  lading  which  stated  that  they  were  to  be  at 
the  risk  of  the  owner. 

There  is  another  class  of  cases  which  hold  that,  in  the  case  of  a 
passenger  who  is  carried  gratuitously  by  a  common  carrier,  the  car- 
rier may,  by  express  contract,  relieve  himself  for  the  mere  neglect 
or  want  of  ordinary  care  on  the  part  of  the  carrier,  or  of  his  ser- 
vants and  employees ;  but  that  ne  cannot  relieve  himself  from 
liability  for  gross  negligence  on  his  part,  or  on  the  part  of 
his  servants  or  employees.  Although  this  court  has  not  expressly 
adopted  this  rule  in  a  case  of  the  kind  at  bar,  yet  it  has  been  stated 
in  several  of  the  opinions  in  the  cases  above  cited  (see  Black  v. 
Goodrich  Transp.  Co.,  Lawson  v.  Railway  Co.,  and  Richardson  v. 
Railroad  Co.,  8upra)  that  the  carrier  cannot  by  contract  relieve 
itself  from  liability  for  such  gross  negligence,  either  of  itself  or 
its  agents  and  servants. 

In  Railroad  Co.  v.  Read,  37  HI.  484,  which  was  a  case  for  an  in- 
jury received  by  a  passenger  riding  upon  a  free  pass,  and  upon  a 
contract  in  all  respects  like  the  one  in  the  case  at  bar,  after  a  very 
elaborate  argument  of  the  case  by  counsel,  and  a  carefully  consid- 
ered opinion  by  the  court,  it  was  held  "  that  the  agreement  did  not 
exempt  the  railroad  company  from  the  gross  negligence  of  its  em- 
ployees, and  that  it  does  exempt  it  from  all  other  species  of  negli- 
gence not  denominated  gross,  or  which  have  the  character  of  reck- 
lessness. For  such  unavoidable  accidents  as  will  happen  by  the 
best-managed  railroad  trains  this  argument  would  be  a  perfect  im- 
munity  to  the  company." 

In  the  case  of  Railroad  Co.  v.  Morrison,  19  111.  136,  it  was  said 
*^  that  railroads  have  the  right  to  restrict  their  liability  as  com- 
mon carriers  by  such  contracts  as  may  be  agreed  upon  specially," 
was  a  good  rule,  ^^  the  railroad  companies  still  remaining  liable  for 
gross  negligence  or  wilful  misfeasance,  against  which  good  morals 
and  public  policy  forbid  they  should  be  permitted  to  stipulate." 
So  far  as  the  Illinois  court  has  applied  this  rule  of  exemption  to 
cases  other  than  those  arising  upon  a  case  of  gratuitous  carriage 
of  a  passenger  or  freight,  we  do  not  appi*ove  the  decision,  but  are 
inclined  to  follow  the  rule  laid  down  in  ilailroad  Co.  v.  Lockwood, 
and  the  numerous  other  cases  following  the  rule  in  that  case. 

The  same  rule,  but  perhaps  still  more  restricted,  is  adopted  by 
the  Supreme  Court  of  Georgia  in  Railroad  Co.  v.  Bishop,  50  6a. 
465-473.  This  case  was  a  case  of  an  employee  of  the  company 
who  had  entered  into  an  agreement  to  take  upon  himself  all  the 
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risks  of  his  position,  and  that  he  would  in  no  case  hold  the  com- 

Sanj  liable  for  any  damage  he  might  sustain  by  accidents  or  col- 
sions  on  the  trains  or  road,  or  which  may  result  from  the  negli- 
gence or  carelessness  or  misconduct  of  other  employees  or  persons 
connected  with  such  road,  or  in  the  service  of  the  company.  The 
court  sav :  "  We  recognize  one  limitation  to  this  agreement,  and 
that  is  the  limitation  the  law  puts  upon  all  contracts.  No  man  can 
stipulate  for  immunity  in  case  he  should  do  an  act  that  is  a  crime. 
No  contract  is  a  good  one  that  is  in  violation  of  law,  that  which 
the  law  torbids,  or  which  is  against  good  morals,  or  contrary  to 
public  policy.  Nothing  in  this  contract  can  therefore  protect  the 
company  when  the  ne^igence  which  has  caused  the  damage  is  a 
crime — when  it  comes  within  that  kind  of  negligence  which  is 
called,  m  section  4291  of  the  Code,  criminal  negligence,  reckless 
of  human  safety  and  human  life.  That  sort  of  negligence  is  for- 
bidden by  law  and  punishable  by  law  as  penal.  It  is  contrary  to 
good  morals  and  to  public  policy  as  declared  by  law."  See  also, 
on  this  point.  Com.  v.  Railroad  Co.,  108  Mass.  7 ;  Railroad  Co.  v. 
Hopkins,  41  Ala.  486 ;  Railroad  Co.  v.  Mundy,  21  Ind.  48. 

We  can  see  no  ^ood  reason  why  the  person  who  seeks  a  gratuitous 
carriage  from  a  railroad  company  should  stand  in  the  same  position 
to  the  carrier  as  the  person  who  pays  for  his  transportation,  and  there- 
carbixb  dobs  fore  forces  the  carrier  to  assume  all  the  duties  of  such 
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DUTY  TO  oBATO-  camcr.     The  carrier  is  m  no  case  under  obli&:ation  of 
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OBB  AS  TO  ORB  law  to  Carry  a  person  gratuitously,  as  he  is  when  he  is 
BIBB.  tendered  his  proper  compensation,  and  he  does  not, 

therefore,  owe  the  same  duty  to  the  person  carried  gratuitously 
that  he  does  to  the  person  who  pays  for  hip  carriage,  unless  he 
chooses  to  accept  such  duty  by  not  stipulating  against  assuming  it. 
Nor  does  it  appear  to  us  to  be  contrary  to  public  policy  or  to  good 
morals  for  the  carrier  to  stipulate  with  the  person  who  desires  a 
gratuitous  transportation  that  he  shall  assume  the  ordinary  risks  of 
accident  which  may  occur  through  the  want  of  ordinary  care  on 
the  part  of  the  servants  of  the  company.  So  long  as  the  carrier 
does  not  attempt  to  excuse  himself  from  that  recklessness  of  his 
servants  which  is  dangerous  to  human  life,  or  is  punishable  by  law, 
or  inconsistent  with  ^ood  morals,  it  does  not  seem  to  us  that  he  is 
violating  any  rule  of  law,  or  that  he  is  acting  against  public  policy. 
The  argument  of  the  English  courts,  and  the  courts  of  New  York, 
New  Jersey,  and  Connecticut,  when  limited  as  above  stated,  seems 
to  us  unanswerable.  We  are  also  of  the  opinion  that  the  carrier 
cannot  stipulate  against  any  negligence  of  his  servants  or  agents 
which  is  expressly  made  a  crime,  and  punishable  by  law,  even 
though  such  negligence  may  not  be  of  that  degree  which  is  denom- 
inated gross  carelessness  or  recklessness.  See  sections  4357,  4358, 
4363,  4367,  4392,  and  4393.  We  think  that  a  railroad  company, 
when  carrying  a  passenger  gratuitously,  is  in  a  condition  analogous 
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to  the  bailee  for  the  sole  benefit  of  the  bailor — as  is  generally  in- 
stanced, the  case  of  a  person  storing  goods  of  another  on  his  prem- 
ises without  compensation — and  in  such  case  it  has  always  been 
held  that  the  bailor  shall  only  be  liable  for  their  loss  or  damage 
when  he  is  gnilty  of  gross  neglect.  The  carrier  who  carries  a  per- 
son gratnitously  does  it,  presamably,  solely  for  the  benefit  of ^  the 
person  carried,  and  it  is  bat  reasonable  that  he  shoald  be  allowed 
to  stipulate  that  he  shall  be  liable  only  for  the  gross  neglect  of  his 
employees  and  servants,  but  that  public  policy  prohibits  him  from 
stipulating  to  exempt  himself  from  liability  for  the  gross  neglect 
of  such  servants  and  employees.  According  to  the  definition  of 
the  elementary  writer,  ^^  gross  neglect  is  the  want  of  slight  dili- 
gence, or  it  is  the  want  of  that  care  which  every  man  of  common 
sense,  however  inattentive,  takes  of  his  own  property .''  Lawson, 
Carr.  §  123 ;  Story,  Bailm.  §  17. 

As  we  hold  the  contract  made  by  the  railroad  company  with  the 
deceased  was  effective  to  relieve  the  company  from  liability  for  any 
damage  to  him  by  reason  of  a  want  of  ordinary  care  on 
the  part  of  its  servants  and  employees  unless  it  was  caused 
by  some  criminal  act  of  such  servants  or  employees,  it 
becomes  necessary  for  the  plaintiff  to  show  by  the 
evidence  that  the  death  of  the  deceased  was  caused  by  reason  of 
the  gross  carelessness  of  such  agents  and  servants.  It  is  clear, 
therefore,  that  the  circuit  judge  erred  in  entering  judgment  on  the 
special  verdict  as  amended  by  him,  and  should,  m  his  view  of  the 
evidence,  upon  the  question  of  gross  neglect  of  the  employees  and 
servants  of  the  defendant,  have  ordered  a  new  trial. 

We  are  of  the  opinion  that  the  practice  of  the  circuit  court  in 
this  case  ought  not  to  prevail,  and  that,  in  all  cases  where  the  cir- 
cuit court  undertakes  to  set  aside  a  special  finding  in  a  special  ver- 
dict, a  new  trial  should  be  ordered,  unless  it  clearly  appears  that 
the  finding  is  wholly  immaterial,  and  can  have  no  effect  as  to  the 
judgment  which  should  be  entered  in  the  action.  We  are  all  of 
the  opinion  that,  upon  the  whole  evidence  in  the  case,  the  question 
of  the  groQs  negligence  of  the  employees  of  the  defendant  in  this 
case  was  clearly  a  question  for  the  jury,  and  that  the  circuit  judge 
erred  in  setting  it  aside  as  unsupported  by  the  evidence.  The  mis- 
take of  the  learned  judm  was  in  holding  that  there  was  no  sufficient 
evidence  of  the  gross  misconduct  of  the  employees  of  the  company, 
and  in  holding  tliat  the  gross  negligence  lound  by  the  jury  was 
based  solely  on  the  fact  that  the  jury  found  that  the  men  on  the 
engine  could  have  seen  the  stalled  train  in  time  to  have  stopped 
before  running  into  it.  Whether  they  could  or  could  not  see  was 
not  conclusive  as  to  the  question  of  their  gross  negligence.  The 
very  fact,  if  it  was  a  fact,  that  they  could  not  see,  might  tend  to 
show  gross  carelessness  in  not  stopping  the  train  before  running 
into  it     If  they  could  not  see  it,  and  they  had  no  definite  know£ 
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edge  as  to  the  exact  location  of  it,  it  was  evidence  tending  to  show 
gross  negligence  not  to  stop  the  train  before  striking,  or,  at  all 
events,  in  not  slackening  speed  so  as  not  to  endanger  the  lives  of 
those  on  the  stalled  train  before  running  into  it.  That  there  was 
sufficient  evidence  to  go  to  the  jury  on  the  question  of  gross  negli- 

Sence  it  seems  to  us  is  very  clear.     See  Com,  v.  Railroad  Co.,  108 
[ass.  7-12 ;  Lawson  v.  Railroad  Co.,  64  Wis.  447,  458 ;  Moseley 
T.  Nacoochee,  28  Fed.  Rep.  462-467. 

The  case  in  108  Mass.  was  an  action  to  recover  under  the  provis- 
ions of  section  97  of  chapter  63  of  the  General  Laws  of  that  State, 
which  provides  as  follows:  "If,  by  reason  of  the  negligence  or 
carelessness  of  a  corporation,  or  of  tne  unfitness  or  gross  negligence 
of  its  servants  or  agents,  the  life  of  any  pereon,  being  a  passenger, 
is  lost,  the  corporation  shall  be  punished  by  a  fine  not  exceeding 
$5000,  nor  less  than  $500,  to  be  recovered  by  indictment,"  etc. 
The  only  evidence  in  that  case  was  that  the  death  was  caused  by 
the  collision  of  the  train  on  which  the  deceased  was  a  passenger 
with  a  hand-car  which  the  track-master  suffered  to  be  on  the  track 
through  a  mistake .  in  time,  occasioned  by  his  failure  to  observe 
correctly  the  hour  indicated  by  his  watch.  The  track-master  testi- 
fied as  follows :  ^^  Thinks  he  examined  his  watch  before  he  started, 
and  is  certain  he  looked  at  it  while  on  his  return,  and  read  the 
time  as  five  minutes  to  ten."  In  reality  it  was  "ten  minutes  to 
eleven,"  and  the  watch  indicated  that  time,  and  it  was  within  the 
running  time  of  the  morning  train  between  Royalston  and  Athol. 
The  accident  was  wholly  occasioned  by  the  foregoing  conduct  of 
the  track-master,  and  no  other  negligence  is  charged  in  the  case. 
In  this  case  it  was  said  by  the  supreme  court  that  the  question  of 
the  gross  negligence  of  the  track-master  was  properly  submitted  to 
the  jury.  Tiiere  was  certainly  much  more  evidence  in  the  case  at 
bar  to  establish  the  gross  negligence  of  those  in  charge  of  the  en- 
gine and  snow-plow  than  there  was  in  the  case  cited.  The  court 
should  have  directed  a  judgment  in  favor  of  the  plaintiff  upon  the 
special  verdict. 

It  is  alleged  as  error  that  the  plaintiff  was  allowed  to  show  on 
the  trial  that  she  had  no  means  of  support  except  what  her  husband 
had  furnished  her.  We  think  that  fact  was  a  proper  matter  of 
proof.  It  tended  directly  to  show  that  she  had  suffered  a  pecun- 
iary loss  by  the  death  of  her  husband. 

The  second  error  assigned  is  the  admission  of  the  evidence  of  the 
witness  Loper  as  to  what  one  of  the  train-men  said  to  him  at  the 
time  of  the  accident  about  the  speed  at  which  the  engine  and  snow- 
plough  were  running.  This  evidence  should  perhaps  have  been  ex- 
cluded ;  but  its  admission  has  not  prejudiced  the  defendant,  as  the 
verdict  of  the  jury  as  to  the  speed  of  the  train  is  very  clearly  not 
based  upon  it.  The  witness  testified  that  the  train-man  told  him 
they  were  running  at  the  rate  of  twenty-five  or  thirty  miles  an 
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lionr.  The  jury  found  they  were  running  at  the  rate  of  ten  miles 
an  hour.  It  is  evident,  therefore,  that  their  verdict  is  not  founded 
on  this  evidence. 

Third,  it  is  ur^ed  that  the  verdict  is  so  indefinite  that  no  judg- 
ment can  properly  be  rendered  upon  it.  We  are  not  able  to  find 
anything  uncertain  or  indefinite  in  the  verdict,  and  it  is  quite  suf- 
ficient to  sustain  a  judgment  against  the  defendant. 

The  objection  that  the  rate  of  speed  found  by  the  jury  is  wholly 
unsupported  by  the  evidence  is  clearly  not  well  taken. 

Fifth,  it  is  urged  that  the  $2500  damages,  for  which  judgment 
was  taken,  is  excessive.  The  deceased  was  fifty-five  years  old. 
Though  not  a  robust  man,  he  was  in  fair  health — a  ^^^^ 
workman  who  could  earn  $2.25,  working  ten  hours  per  cKasivB**^DSl 
day,  and  at  that  rate  for  less  time.  His  family  were,  to 
a  large  extent,  dependent  upon  his  labor  for  their  support.  We 
cannot  say,  as  a  matter  of  law  that  his  life  was  not  worth  the  sum 
of  $2500  to  his  widow.  As  compared  with  other  verdicts  which 
have  been  sustained  by  this  court,  it  is  clearly  not  excessive.  John- 
son ir.  Railroad  Co.,  64  Wis.  225 ;  Schreier  v.  Railroad  Co.,  65 
Wis.  457 ;  Lawson  v.  Railroad  Co.,  64  Wis.  447. 

We  find  nothing  in  the  instructions  to  the  jury  which  are  objec- 
tionable, except  the  following  sentences :  **'  Gross  negligence  is  often 
defined  to  be  the  want  of  extraordinary  care ;  ordinary  negligence 
being  the  want  of  such  care  as  men  of  prudence  exercise  in  their 
own  affairs.  There  are  men  that  are  extraordinarily  careful  and 
prudent  much  beyond  the  average.  Gross  negligence  is  the  want 
of  such  extraordinary  care  as  men  of  that  class  usually  exercise." 
To  this  last  sentence  the  defendant  duly  excepted.  It  is  quite  ap- 
parent that  the  learned  judge  clearly  misstated  the  law,  and  gave  a 
definition  of  gross  negligence  which  is  contrary  to  all  authority. 
How  this  misstatement  of  the  law  occurred  we  cannot  say,  but  we 
are  satisfied  that  it  was  a  pure  mistake  on  the  part  of  the  learned 
jud^,  and  not  a  statement  made  in  ignorance  of  the  law  on  the 
subject.  This  is  evident  from  the  fact  that  the  learned  judge  fol- 
lows this  statement  immediately  by  another  statement  of  what  con- 
stitutes gross  negligence  which  is  in  accord  with  its  true  definition, 
as  follows :  ^^  This  degree  of  negligence,  that  is,  gross  negligence, 
usually  involves  the  element  of  wanton  recklessness  and  disregard 
of  life  or  property,  and  such  a  course  of  conduct  as  constitutes 
criminal  negligence,  and  which  makes  the  guilty  party  criminally 
liable  when  life  is  lost.  In  this  case,  in  reference  to  this  particular 
question,  in  order  to  justify  you  in  finding  that  there  was  negli- 
gence here,  and  it  was  of  such  a  character  as  is  denominated  gross, 
you  must  find  the  existence  of  such  wanton  recklessness  and  disre- 
gard of  life  and  property  as  I  have  defined."  Taking  the  charge 
as  a  whole,  it  was  fully  as  favorable  to  the  defendant  upon  this 
question  as  the  law  will  permit,  and  it  seems  to  us  that  the  jury 
27  A.  &  E;  R.  Cas.— 8 
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could  not  have  been  misled  by  the  mistake  of  the  learned  judge  in 
his  first  attempt  to  define  gross  negligence.  We  wonld  not  feel 
justified  in  reversing  the  judgment  for  such  mere  mistake  in  stating 
the  law  when  the  mistake  was  immediately  and  fully  corrected  by 
the  rest  of  the  charge. 
The  judgment  of  the  circuit  court  is  affirmed. 

Injury  to  Passenger  Riding  on  Pass. — See  Carroll  v,  Missouri  Pac.  ROo., 
and  note,  26  Am.  &  £ng.  R.  R.  Gas.  268;  Gulf,  Colo.  &  &  F.  R.  Co.  v. 
McGowan,  26  lb.  274. 


EoKERD. 
V. 
OmOAGO  AND  KoBTH  WsSTEBN  B.  Oo. 

(Advance  Com,  Iowa,    Ddcember  15,  1886.) 

The  plaintiff  received  personal  injuries  caused  by  the  defendant  railway 
company  in  not  providing  a  proper  place  for  passengers  to  alight  from  its 
trains,  and  not  drawing  the  car  in  which  plaintiff  was  riding  up  to  the  station 

glatform,  so  that,  in  stepping  from  the  car  to  the  ground,  she  fell  and  hurt 
erself.  The  jury  was  instructed  that  '*if,  in  the  exercise  of  ordinary  *  care, 
the  plaintiff  might  have  safely  gained  the  platform,  as  by  passing  through 
the  car  forward,  and  she  elected  to  take  the  risk  of  idighting  where  she  did, 
instead  of  taking  the  safe  course,  she  was  guilty  of  negligence,  and  could 
not  recover."  The  evidence  showed  that  she  could  have  stepped  from  the 
train  to  the  platform  by  passing  through  the  car  in  front  of  that  in  which 
she  was  riding.  Sdd,  that  the  jury  was  bound  to  give  a  verdict  for  defend- 
ant. 

In  an  action  for  damages  for  personal  injuries,  where  there  is  no  evidence 
of  the  amount  of  medicine,  or  medical  treatmet  employed  by  the  injured 
person  on  account  of  such  injuries,  it  is  error  to  instruct  the  jury  that  they 
may  allow  for  medicines  and  medical  treatment  reasonably  and  necessarily 
employed. 

Appeal  from  Circuit  Court,  Boone  county. 

Action  for  a  personal  injury.  The  plaintiflE,  Mrs.  E.  0.  Eckerd, 
took  passage  on  one  of  the  defendant's  trains,  and,  when  attempt- 
ing to  alight  therefrom  at  the  station  at  Ontario^  fell,  as  she  claims, 
and  received  an  injury.  The  negligence  of  the  defendant,  she  al- 
leges, consisted  in  not  providing  a  safe,  suitable,  and  convenient 
place  for  passengers  to  alight,  and  in  not  causing  the  car  in  which 
she  had  been  riding  to  be  drawn  up  to  the  platform.  There  was  a 
trial  to  a  jury,  and  verdict  and  judgment  were  rendered  for  the 
plaintiff.     The  defendant  appeals. 

Hubbard,  Clark  &  Dawiey  for  appellant* 

jE  E,  Wdb  for  appellee. 
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Adams,  C.  J. — The  lowest  of  the  car  steps  appears  to  have  been 
about  three  feet  from  the  gronnd,  and  was,  so  lar  as  the  evidence 
shows,  of  the  ordinary  height,  and  it  had  the  nsaal  railing  at  the 
side.  The  ground  appears  to  have  been  in  good  condition.  The 
platform  of  the  station  was  long  enough  for  aie  business  of  a  small 
station  like  that  at  Ontario,  but  the  car  in  which  the  plaintiff  was 
riding,  to  wit,  the  first  behind  the  smoking  car,  did  not  quite  reach 
the  platform  when  the  train  was  stopped.  The  plaintiff  could  have 
stepped  directly  upon  the  platform  by  walking  through  the  car 
which  was  ahead  ox  the  one  in  which  she  had  been  riding.  It  was 
daylight  when  she  alighted^  and  there  was  nothing  to  prevent  her 
from  judging  correctly  of  the  distance  of  the  step  from  the  ground. 
As  she  was  going  out  of  the  car,  a  lady  acquaintance,  about  to  take 

Eassage,  met  her,  and  passed  by,  having  ascended  the  same  steps, 
ut  neither  this  acquaintance  nor  any  one  but  the  plaintiff  became 
aware  of  any  accident.  A  few  weeks  afterwards  the  plaintiff's 
family  physician,  at  the  request  of  her  husband,  visited  her,  but 
discovered  no  appearance  oi  any  injury  except  from  what  she  said, 
and  did  not  prescribe  for  her.  There  was  evidence  that  the  plain- 
tiff applied  liniment  of  some  kind,  but  there  is  no  evidence  as  to 
what  expense  she  incurred,  if  any. 

1.  The  court  instructed  the  jury  that  they  might,  if  they  found 
for  the  plaintiff,  allow  for  medicines  and  medical  treatment  reason- 
ably and  necessarily  employed.  But,  there  being  no  evidence  upon 
which  any  estimate  could  be  based,  we  think  that  the  court  erred. 
Reed  v.  Chicago,  R.  I.  &  P.  R.  Co.,  57  Iowa,  23 ;  s.  c,  8  Am.  & 
Eng.  R.  R.  Cas.  180. 

2.  The  court  gave  an  instruction  in  these  words :  "  If,  with  the 
opportunities  afforded  by  the  defendant  at  the  time,  the  plaintiff, 
in  the  exercise  of  ordinary  care,  might  have  safely  gained  the  plat- 
form, as  by  passing  through  the  cars  forward,  and  she  elected  to 
take  the  risk  of  alighting  where  she  did,  instead  of  pursuing  the 
safe  course,  she  is  guilty  of  negligence,  and  cannot  recover."  The 
evidence  shows  that,  whatever  danger  there  was  in  stepping  directly 
upon  the  ground  from  the  steps  oi  the  car  in  which  the  plaintiff  had 
been  riding,  she  could  estimate  it.  There  was  nothing  concealed 
or  deceptive  about  it.  She  had  to  make  her  election  to  alight  as 
she  did,  or  pass  forward,  as  passengers  upon  long  trains  are  con- 
stantly called  upon  to  elect  under  similar  circumstances.  There 
was  nothing  to  hinder  her  from  passing  forward.  The  instruction 
appears  to  us  to  express  the  law.  But,  in  any  event,  the  jury  was 
bound  to  obey  it.  Under  this  instraction  and  the  evidence  the 
verdict  should  have  been  for  the  defendant.    Reversed. 

Passengers  Injured  by  Alighting  from  Train  which  did  not  Stop  Opposite 
Platform. — Trains  must  be  stopped  at  stations  so  that  passengers  may  alight 
at  platform. 
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In  Delmantyr  «.  The  Milwaukee,  etc.,  R.  'Co.,  24  Wis.  678,  the  plain- 
tiff received  an  injury  while  descending  from  defendant's  train  at  Hanover 
Junction.  The  train  consisted  of  two  cars  of  which  the  onfe  in  the  rear  was 
the  ladies'  car,  and  the  other  the  gentlemen's  car,  next  to  which  in  front  was 
the  bi^gage  car.  When  the  train  stopped  at  junction,  plaintiff  was  seated  in 
the  ladies'  car.  As  directed  by  the  brakeman,  she  passed  through  the  gentle- 
men's car  to  the  car  platform  at  its  front  end  for  the  purpose  of  descending 
there.  The  steps  attached  to  this  platform  had  not  been  drawn  up  directly 
opposite  to  the  station  walk  or  platform,  which  the  plaintiff  could  not  reach 
by  stepping  down  in  the  usual  manner,  but  was  obliged  to  jump  some  dis- 
tance obliquely.  As  she  sprang  she  fell  and  in  the  fall  broke  her  arm.  No 
officer  or  employee  of  the  company  was  present  to  assist  her  in  alighting.  It 
was  held  that  the  plaintiff  was  entitled  to  recover.  See  also  liob^on  v.  The 
N.  E.  R.  Co.,  L.  R.  10  Q.  B.  271. 

In  Indianapolis  R.  Co.  v,  Fanrell,  81  Ind.  408,  the  train  ran  beyond  the 
platform  and  stopped  over  a  culvert. 

It  was  dark  and  plaintiff  in  getting  off  the  train  fell  into  the  culvert  and 
was  injured,  and  it  was  held  that  he  was  entitled  to  recover.  See  also 
Whi taker  v.  Manchester,  etc.,  R.  Co.,  L.  R.  6  C.  P.  464,  a  case  precisely 
similar  and  wherein  the  plaintiff  was  allowed  to  recover. 

In  Cockle  v.  South  Eastern  R.  Co.,  27  L.  T.  (N.  S.)  320,  an  English  case, 
it  appeared  that  the  car  in  which  the  plaintiff  rode,  being  the  last  car,  re- 
mained about  four  feet  from  the  platform  where  the  train  had  stopped  and 
the  plaintiff  in  attempting  to  alight,  believins  she  was  about  to  step  on  the 
platform,  fell  and  was  injured.  It  was  held  that  plaintiff  C9uld  recover.  In 
this  case  Cockburn,  J.,  said,  **It  appears  to  us  that  the  bringing  up  of  a 
train  to  a  final  standstill  .  .  .  amounts  to  an  invitation  to  alight.  At  all 
events,  after  such  a  time  hte  elapsed  that  the  passenger  may  reasonably  infer 
that  it  is  intended  he  should  get  out  if  he  proposes  to  alight  at  the  particular 
station."  Praegar  v.  The  Bnstol  &  Exeter  R.  Co.,  24  L.  T.  Rep.  N.  S.  105, 
was  a  case  exactly  similar  and  the  plaintiff  recovered. 

In  St.  Louis,  etc.,  R  Co.  v.  Cantrell,  87  Ark.  519,  40  Am.  Rep.  105, 
where  a  passenger  was  aroused  at  ten  o'clock  at  night  by  the  conductor  and 
informed  that  nis  station  was  reached  and  told  by  him  and  the  brakeman  to 
hurry  and  get  off.  The  train  was  moving  very  slowly  and  he  stepped  off  and 
as  it  had  gone  past  the  platform  he  fell  and  was  injured.  It  was  held  that 
an  action  was  maintainable  therefor.  Judge  Harrison  said:  **It  was  clearly 
the  duty  of  those  in  charge  of  the  defendant's  train  upon  its  arrival  at  Knoble 
to  stop  the  same  opposite  the  platform,"  etc.  See  also  Filer  v.  New  York, 
etc.,  R.  Co.,  49  N.  Y.  47;  10  Am.  Rep.  327;  Lambert  «.  North  Car.  R.  Co., 
66  N.  C.  499;  8  Am.  Rep.  508;  Penn.  R.  Co.  v.  Aspell,  28  Penn.  St.  R.  149; 
McDonald  v.  Chicago  &  N.  W.  R.  Co.,  26  la.  124:  Hartwig  «.  Chicago  & 
N.  W.  R.  Co.,  49  Wis.  868. 
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BULLASD 
t. 

Boston  and  Maine  B>  Oa 

{Adioanee  Oaae,  New  Bcmpshire,    July  30,  1880.) 

The  plaintiff,  while  travelliDg  on  defendants'  train,  occupied  the  rear  car, 
by  the  conductor's  direction.  When  the  iTfAn  arrived  at  the  station  the  car  was 
not  opposite  the  depot  platform,  and  the  plaintiff  was  injured  in  stepping  to 
the  ground.  Evidence  was  admitted  to  show  that  others  had  previously  been 
directed  to  take  that  car,  and  in  alighting  from  it  as  the  plaintiff  did,  had 
been  injured.  Held,  that  such  evidence  is  competent  to  show  negligence  in 
the  defendants  in  not  providing  a  suitable  stopping  place,  and  to  show  want 
of  negligence  in  the  plaintiff. 

When  counsel  in  argument  makes  a  statement  of  a  material  fact  not  in 
evidence,  against  the  objection  of  the  other  party,  he  violates  the  ri^ht  of  a 
fair  trial,  and  his  client  assumes  the  burden  of  presenting  and  provug  his 
claim  that  the  decision  was  not  affected  thereby. 

Besebved  case  from  Rockingham  County. 

Case  for  injuries  received  by  the  pl^intifE  in  alighting  from 
the  defendants'  passenger  car  at  Newton  Junction.  Tri3  bv  a 
jury.  For  some  three  weeks  prior  to  the  injury  the  plaintiff  had 
been  travelling  over  the  defendants'  road  from  Newton  Junction 
to  Haverhill,  Mass.,  and  back,  daily.  On  the  day  of  the  injury 
she  was  returning  from  Haverhill  in  the  afternoon  train,  and  was 
in  the  rear  car,  by  the  conductor's  direction.  When  the  train 
stopped  at  the  junction,  this  car  was  not  opposite  the  depot  plat- 
form, and  the  plaintiff  was  injured  in  stepping  or  jumping  from 
the  bottom  step  of  the  car  to  the  ground,  tne  distance  being  about 
three  feet.  She  testified  that  she  knew  the  rear  car  of  the  train 
did  not  ordinarily  reach  the  platform,  and  that  the  place  where  she 
got  out  was  a  bad  one ;  also  that  the  conductor  assisted  her  in 
alighting  at  the  same  place  shortly  before  the  time  of  the  accident, 
and  that  he  said  it  was  a  bad  place.  The  accident  occurred  in  the 
daytime.  Bowell  testified,  subject  to  exception,  that  he  had  sot 
out  of  the  car  several  times  at  the  same  place,  when  the  situation 
was  the  same  as  when  the  plaintiff  was  injured,  and  that  it  shook 
him  up.  Mrs.  Tucker  testified,  subject  to  exception,  that  it  was 
the  defendants'  custom  not  to  allow  passengers  to  go  forward  from 
one  car  to  another  in  getting  out  at  stations;  that  passengers  taking 
a  train  at  Haverhill  for  upper  stations  were  usually  directed  by  the 
conductor  to  take  the  rear  car ;  and  that  she  had  jumped  oft  the 
train  several  times  at  the  place  where  the  plaintiff  did,  and  had 
felt  the  effects  for  half  an  hour  or  so.  The  defendants  moved  for 
a  nonsuit.    The  motion  was  denied,  and  defendants  excepted. 
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The  defendants'  coansel,  in  hie  argument  to  the  jury,  commented 
on  the  fact  that  one  of  the  physicians  consulted  by  the  plaintiff 
had  not  been  called  to  testify.  The  plaintiff's  counsel  said  the 
reason  was  because  he  found,  irom  conversation  with  him,  that 
he  had  not  examined  the  plaintiff,  and  could  give  no  testi- 
mony as  to  her  condition.  To  this  the  defendants  excepted. 
The  court  sustained  the  exception,  and  told  the  jury  to  disregard 
the  statement  of  plaintiff's  counsel;  and  thereupon  counsel  said 
he  would  take  it  all  back.  Verdict  for  the  plaintiff,  which  de- 
fendants moved  to  set  aside.  Motion  denied,  and  defendants 
excepted. 

Marston  <&  East/man  for  plaintiff. 

Copdand  (&  Edgerly  and  J.  S.  H.  Frink  for  defendants. 

Smith,  J. — 1.  The  testimony  of  Rowell  was  competent  upon 
the  question  whether  the  defendants  furnished  safe  and  reasonable 
BviDKscB-iK  facilities  for  passenjjers  to  leave  their  trains  at  this  point. 
PAsaKMOKRB.  Evidencc  that  other  passengers  were  injured  in  leaving 
the  train  at  the  same  place  tended  to  show  that  it  was  negligence 
in  the  defendants  not  to  provide  a  larger  platform.  His  evidence 
was  also  competent  upon  the  question  whether  passengers  left  the 
train  at  this  place  witli  the  knowledge  or  permission  of  the  defend- 
ants. Hall  V.  Brown,  58  N.  H.  93  ;  -State  v.  Manchester  &  L.  R., 
62  K  H.  528. 

The  testimony  of  Mrs.  Tucker  was  competent  upon  the  question 
whether  it  was  negligence  in  the  plaintiff  to  leave  the  car  where 
she  did.  If  her  testimony  was  true,  a  passenger  in  the  rear  car  for 
that  station  must  choose  between  leaving  the  car  at  a  place  which 
might  be  unsuitable,  and  being  carried  beyond  the  point  of 
his  travel,  a  quasi  prisoner.  Hall  v.  Brown,  ^t^a/  State  v.  Man- 
chester &  Lowell  'R.^  supra.  Her  testimony,  that  passengers  taking 
the  train  at  Haverhill  for  upper  stations  were  usually  directed  by 
the  conductor  to  take  the  rear  car,  was  competent,  as  tending  to 
show  the  usage  of  the  road,  and  how  the  defendants  regarded  it 
as  being  a  proper  place  for  passengers  to  leave  the  train.  And 
her  testimony  as  to  the  effect  produced  upon  her  by  jumping  from 
the  train  was  competent,  for  the  same  reason  as  similar  testimony 
from  Rowell  was  competent. 

2.  In  moving  for  a  nonsuit  it  must  be  assumed  the  truth  of  the 

Elaintiff's  evidence  was  conceded.     The  evidence  introduced  by 
er  tended  to  show  that  the  defendants  stopped  their  train  before 
the  car  in   which  she   was   riding  had  readied    the 


Dub    carb    ov 


PLAiirriFP  IN  platform ;  that  the  rear  car  did  not  ordinarily  reach 
LBAYiKo  .  ^j^^  platform ;  that  the  conductor  had  assisted  her  to 
alight  at  the  same  place  a  short  time  before ;  that  other  passen- 
gers were  accustomed  to  leave  the  train  at  the  same  place  ;  that 
siie  was  in  the  rear  car  by  the  conductor's  direction  ;  and  that  pas- 
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angers  were  not  allowed  to  go  forward  from  one  car  to  another 
in  leaving  the  train  at  stations.  These  facts  were  evidence  from 
which  the  jnry  might  find  that  the  plaintiff  exercised  due  care  in 
leaving  the  train  at  a  place  which  she  knew  was  a  bad  one  for  alight- 
ing— Saltimore  &  O.  K.  Co.  v.  Leapley,4:  Atl.  Rep.  891  (Maryland 
Court  of  Appeals,  June,  1886) — ^and  further  might  find  that  the 
defendants  intended  she  should  leave  at  that  place.  Forayth  v. 
Boston  &  A.  R.,  103  Mass.  510,  and  Frost  v.  Grand  Trunk  Ry.,  10 
Allen  387,  are  distinguishable  from  this  case.  In  those  cases  there 
was  no  evidence  that  the  defendants  held  out  anv  inducement  to 
the  plaintiffs  to  do  the  acts  by  which  they  were  injured.  Hurlbert 
V,  iNew  York  Cent.  R.,  40  N.  T.  145,  is  more  nearly  in  point. 

3.  The  defendants'  counsel,  in  his  argument  to  the  jury,  com- 
mented on  the  fact  that  one  of  the  physicians  consulted  by  the 
plaintiff  had  not  been  called  as  a  witness.  This  was  fair  matter  of 
argument.  The  defendants  could  rightfully  ask  the  jury  to  believe 
that,  if  the  physician  had  been  called,  his  testimony  would  have 
been  unfavorable  to  the  plaintiff.  However  slight  the 
weight  such  an  inference  ought  to  have,  the  jury  could  oouhski^ef- 
not  be  instructed  that,  as  a  matter  of  law,  they  were 
bound  to  wholly  disregard  it.  The  case  does  not  raise  the  question 
whether  any  argument  could  have  been  legally  advanced  in  reply. 
No  argumentative  reply  was  made ;  but  the  plaintiff's  counsel  said 
that  the  physician  had  not  been  called  because  he  found  from  conver- 
sation with  him  that  he  had  not  examined  the  plaintiff,  and  could 
give  no  testimony  as  to  her  condition.  If  this  hearsay  proof  of  a 
material  fact  had  been  received  from  a  witness,  its  unrevoKcd  admis- 
sion would  have  been  corrected  by  a  new  trial.  The  physician 
conversed  without  the  moral  and  legal  sanction  of  an  oath,  and 
without  the  test  of  cross-examination.  His  conversation,  not  prov- 
able by  a  witness,  was  proved  by  a  person  not  a  witness,  not  sworn, 
and  not  subject  to  cross-examination.  Had  the  plaintiff's  whole 
case  been  proved  in  the  same  way,  the  error,  though  extended  in 
fact  over  more  ground,  would  not  have  been  raised  to  a  higher 
degree  of  illegality.  If  the  plaintiff  could  retain  a  verdict  ob- 
tained or  enhanced  by  her  counsel's  unsworn  assertion  of  inadmis- 
sible hearsay  in  argument,  the  actual  wrong  done  the  defendants 
would  be  no  greater  were  it  accomplished  by  other  persons  giving 
the  jury  the  same  kind  of  proof  privately  and  criminally. 
The  court  bad  no  more  authority  to  aamit  the  hearsay,  and  dis- 
pense with  the  oath  and  the  opportunity  for  cross-examination 
required  bv  law,  than  to  render  judgment,  without  any  form  or 
pretence  of  trial,  upon  a  rumor  casually  herd  in  the  street. 

The  law  does  not  transfer  the  defendants'  property  to  the  plain- 
tiff as  damages  without  a  fair  trial,  and,  in  a  legal  sense,  a  trial  is 
not  fair  when  such  statements  as  were  made  in  this  case  have  any 
influence  favorable  to  the  party  making  them.  He  is  therefore  bound 
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to  do  everything  necessary  to  be  done  to  rectify  his  wrong,  and  re- 
store to  the  trial  the  fairness  of  which  lie  has  divested  it.  He  is  legally 
and  equitably  bound  to  prevent  his  statement  having  any  effect 
upon  the  verdict.  This  he  cannot  do  without  explicitly  and  un- 
qualifiedly acknowledging  his  error,  and  withdrawing  his  remark 
in  a  manner  that  will  ^o  as  far  as  any  retraction  can  go  to  erase 
from  the  minds  of  the  jury  the  impression  his  remark  was  calcu- 
lated to  make.  But  it  is  by  no  means  certain  that  the  jury  will^ 
at  his  request,  disregard  the  fact  stated.  It  is  necessary  they 
should  be  instructed  that  the  unsworn  remark  is  not  evidence^ 
and  can  have  no  weight  in  favor  of  the  party  improperly  making 
it.  It  is  the  duty  of  the  wrong-doer  to  request  such  instructions. 
The  other  party  does  his  duty  when  he  objects  to  the  wrong  in- 
flicted upon  him,  and  does  not  allow  it  to  be  underatood  that  he- 
waives  his  objection.  In  spite  of  the  fullest  and  frankest  retrac- 
tion, and  the  most  explicit  and  emphatic  instructions  to  lay  the 
remark  entirely  out  of  consideration,  the  trial  may  not  be  fair.. 
It  may  not  be  in  the  power  of  the  retracting  counsel  and  the  court 
to  remove  the  prejudice.  Their  combined  and  vigorous  exertion* 
may  not  control  the  mental  operations  of  the  jury.  The  jury 
may  not  be  able  to  wholly  free  their  memory  or  their  judgment 
from  the  unfair  and  illegal  impression  made  by  a  plausible  state- 
ment of  fact,  which  may  seem  to  them  entitled  to  more  respect 
than  the  rule  of  law  that  excludes  it.  The  statement,  withdrawn 
not  because  it  is  contrary  to  the  fact,  but  because  it  is  not  a  legal 
mode  of  proving  the  fact,  may  do  as  much  damage  as  if  it  had 
not  been  withdrawn.  Erroneous  testimony  corrected  by  the  wit- 
ness who  gave  it,  and  an  erroneous  ruling  corrected  by  the  judge 
who  made  it,  stand  on  different  ground. 

If  a  party  should  sit  as  a  juror  in  his  own  case,  it  might  not  her 
enough  for  his  counsel  to  request  him  to  ignore  his  own  interest, 
and  lor  the  court  to  instruct  him  it  is  his  duty  to  do  so.  If  all  the 
^  iurore  had  formed  a  decided  opinion  on  the  merits  of 
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swayed  by  their  former  convictions,  or  by  what  they 
had  heard  at  their  lodgings,  or  read  in  the  newspapers,  during  the 
trial,  might  not  make  the  trial  fair.  After  every  tiling  possible  is 
done,  the  bias  of  interest  or  previous  opinion  may  not  be  wholly 
overcome.  In  such  cases  as  this  the  operation  of  the  retraction 
and  the  requested  instructions  can  be  most  accurately  estimated  at 
the  trial  term  after  verdict.  Burnham  v.  Butler,  58  N.  H.  568 ; 
Cole  V.  Boardman,  63  N.  H.  580,  583.  -In  some  cases  they  may, 
and  in  others  they  may  not,  be  effectual.  Much  may  depend  upon 
the  sincerity  and  earnestness  of  the  retractor's  efforts  to  counteract 
his  fault.  If  the  trial  is  allowed  to  go  on,  he  will  be  bound,  after 
verdict  in  his  favor,  to  obtain  a  finding  that  the  result  was  not 
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affected  by  his  tort,  and  on^ht  not  to  be  annulled  on  account  of  it. 
Whether  the  error  is  sucli  that  justice  seems  to  require  the  trial  to 
be  stopped,  and  begun  anew  before  another  jury,  immediately,  or 
after  a  lapse  of  time  (Hamblett  v.  Hamblett,  6  N.  H.  333,  347 ; 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  461,  459J,  is  ordinarily  a  ques- 
tion of  fact.  If  the  trial  is  broken  ofi,  or  tne  verdict  set  aside, 
there  is  a  question  of  costs.  Whatever  is  done,  indemnification  is 
the  duty  of  the  party  by  whom,  for  a  time  at  least,  the  coui'se  of 
justice  is  interrupted  and  perverted.  He  is  not  entitled  to  a  dis- 
charge of  the  jury,  a  waiver  of  the  objection,  or  a  gain  of  any 
advantage. 

In  Brown  v.  Swineford,  44  Wis.  282,  the  court,  reversing  a 
judgment  and  ordering  a  new  trial  on  an  exception  of  this  kind, 
flay : 

"  The  learned  counsel  went  beyond  the  legitimate  scope  of  all 
argument,  by  stating  and  commenting  on  facts  not  in  evidence. 
.  .  .  The  appellant  took  his  exception,  and  his  counsel  now 
supports  it  by  numerous  cases.  .  .  .  All  of  them  support 
the  rule  now  adopted  by  this  court,  that  it  is  error,  sufficient  to 
reverse  a  judgment,  for  counsel,  against  objection,  to  state  facts 
pertinent  to  the  issue  and  not  in  evidence,  or  to  assume  a/rguendo 
such  facts  to  be  in  the  case  when  they  are  not.  Some  of  the  cases 
go  further,  and  reverse  judgments  for  imputation  by  counsel  of 
Facts  not  pertinent  to  the  issue,  but  calculated  to  prejudice  the 
case.  .  .  .  There  are  cases  in  conflict  with  those  wnich  support 
this  rule.  But,  in  the  judgment  of  this  court,  the  rule  is  supported 
by  the  weight  of  authority  and  by  principle.  Doubtless  the  Cir- 
cuit Court  can,  as  it  did  in  this  case,  charge  the  jury  to  disregard 
all  statements  of  fact  not  in  evidence,  but  it  is  not  so  certain  that 
a  jury  will  do  so.  Verdicts  are  too  often  found  against  evidence, 
and  without  evidence,  to  warrant  so  great  a  reliance  on  the  dis- 
crimination of  jurors.  And,  without  notes  of  the  evidence,  it  may 
be  often  difficult  for  jurors  to  discriminate  between  the  statements 
of  fact  by  counsel,  following  the  evidence,  and  outside  of  it.  It 
is  sufficient  that  the  extraprofessional  statements  of  counsel  m^ 
greatly  prejudice  the  jury,  and  affect  the  verdict.  ...  ft 
IS  the  duty  of  counsel  to  make  the  most  of  the  case  which  his 
client  is  able  to  give  him  ;  but  counsel  is  out  of  his  duty  and  his 
right,  and  outside  of  the  principle  and  object  of  his  profession, 
when  he  travels  out  of  his  client's  case,  and  assumes  to  supply  its 
deficiencies.  Therefore  is  it  that  the  nice  sense  of  the  proiession 
regards  with  such  distrust  and  aversion  the  testimony  of  a  lawyer 
in  favor  of  his  client.  .  .  .  The  very  fullest  freedom  of  speech 
within  the  duty  of  his  profession  should  be  accorded  to  counsel ; 
but  it  is  license,  not  freedom  of  speech,  to  travel  out  of  the  record, 
basing  his  argument  on  facts  not  appearing,  and  appealing  to  pre- 
judices irrelevant  to  the  case,  and  outside  of  the  proof." 
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In  that  case,  there  was  no  retraction  by  counsel,  and  no  finding 
of  the  fact  of  a  fair  trial. 

In  Jacqaes  v.  Bridgeport  H.  R.  Co.,  41  Conn.  61,  the  plaintiffs 
damages  were  assessed  by  a  judge  without  a  jury.  Certain  evidence 
was  admitted,  subject  to  €he  defendants'  ^^  objection,  to  be  heard 
in  the  argument."  After  the  argument,  this  evidence  "  was  ruled 
out  and  rejected,  and  no  portion  of  it  was  cousidei-ed  by  the  j^^ge, 
who  so  stated  in  open  court  when  rendering  his  decision."  Tne 
court  say : 

"  Nor  is  the  effect  of  this  testimony  upon  the  mind  of  the  judge, 
in  reaching  the  decision  pronounced  on  the  merits,  to  be  entirely 
disregarded.  We  cannot  accede  to  the  claim  of  the  plaintiff  that 
the  defendants  could  not  have  been  injured  by  this  testimony  be- 
cause it  was  ultimately  rejected  and  ruled  out.  The  operations  of 
our  uiinds  are  mysterious  even  to  ourselves.  We  cannot  always 
appreciate  the  influences  which  lead  us  to  a  result.  No  doubt  the 
judge  who  tried  the  cause  intended  to  disabuse  his  mind  of  any 
influence  from  this  testimony.  No  doubt  he  was  unconscious  of 
being  affected  by  it.  Possibly  he  was  not.  Still  we  do  not  deem  it 
improbable  that  he  was,  especially  when  we  look  at  the  amount  of 
damages  assessed  in  the  case,  which  seems  to  us  unwarrantably 
large  in  view  of  the  legitimate  evidence." 

In  Dougherty  v.  Welch,  53  Conn.  558,  560,  the  court  say : 

"  No  man  can  be  quite  certain  that  he  is  aware  of  all  the  in-  • 
fluences  which  have  produced  conviction.     It  is  one  thing  to  pre- 
vent the  entry  of  an  influence  into  the  mind ;  quite  another  to 
dislodge  it." 

But  the  court  also  say : 

"  It  would  be  impossible  to  conduct  judicial  investigations  upon 
the  theory  that  everything  which  reaches  the  ear  of  the  trier  affects 
his  final  determination  of  questions  of  fact,  beyond  all  power  of 
resistance  upon  his  part." 

Whether  the  final  determination  is  thus  affected,  is  a  question 
of  fact,  and  in  our  practice  the  rule  is  that  questions  of  fact  are  to 
be  settled  at  the  trial  term. 

In  State  v.  Towler,  13  K.  I.  661,  665,  some  of  the  cases  are 
cited  in  which  it  is  held  that  an  error  committed  by  the  admission 
of  incompetent  testimony  is  cured  by  its  subsequent  rejection  or 
withdrawal,  if  the  jury  are  clearly  directed  not  to  regard  it.  "  The 
ground  of  these  decisions,"  say  the  court,  "  is  that  the  testimony, 
after  being  rejected  or  withdrawn,  is  no  longer  legally  before  the 
jury,  but  is  out  of  the  case;  and  the  jury  bemg  instructed  to  dis- 
regard it,  it  is  to  be  presumed  that  they  follow  the  instruction. 
The  defendant  contends  that  the  rule  ought  not  to  be  applied  in 
the  case  at  bar,  because  the  testimony  was  withdrawn,  not  as  in- 
competent, but  avowedly  to  remove  all  ground  for-  exceptions. 
We  think,  however,  that  the  rule  does  not  depend  on  the  motives 
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which  influenced  the  withdrawal.  The  question  is,  did  the  with- 
drawal take  the  testimony  out  of  the  case  ?  If  it  did,  it  is  to  be 
considered  as  if  it  had  never  been  admitted.  We  think  the  with- 
drawal, being  by  consent  of  court,  it  is  to  be  re^rded  as  the  act 
of  the  court,  and  that,  in  contemplation  of  law,  it  purged  the  case 
Absolutely  of  the  testimony.  The  defendant  insists  that  the  testi- 
mony, though  withdrawn,  must  inevitably  have  had  an  influence 
on  the  jury,  and  that  this  influence  must  have  been  aggravated  by 
the  statement  of  the  prosecuting  attorney  that  he  had  other  wit- 
nesses to  reputation,  which  he  withheld  because  of  the  defendant's 
objection.  We  have  no  doubt  that  juries  are  often  influenced  by 
oxtrinsic  matters.  We  regret  to  say,  too,  that  there  is  reason  to 
think  that  lawyers  sometimes  do  and  say  things  for  the  purpose  of 
producing  an  effect  on  the  minds  of  the  jury  which  is  not  legiti- 
mate. Such  conduct  may  afford  ground  for  new  trial  if  there  is 
reason  to  suppose  the  jury  has  been  influenced  by  it,  as,  indeed, 
the  erroneous  admission  of  testimony,  subsequently  ruled  out,  may 
afford  ground  for  a  new  trial  if  there  is  reason  to  think  the  jury 
has  been  influenced  by  it.  But  the  true  mode  of  getting  a  new 
trial  on  such  ground  is  by  petition  addressed  to  the  discretion  of 
the  court,  and  not  by  bill  of  exceptions ;  for  we  cannot  presume 
that  the  jury  has  been  influenced,  and  in  a  bill  of  exceptions  the 
court  exercises  no  discretion  on  matters  of  fact,  but  only  grants  a 
new  trial  where,  in  point  of  law,  some  material  error  has  been 
committed.  Unaugst  v.  Kraemer,  8  Watts  &  S.  391.  The  court 
does  not  get,  by  a  bill  of  exceptions,  the  information  which  will 
enable  it  to  exercise  a  judicial  discretion.  In  the  case  at  bar  we 
are  informed  only  in  regard  to  what  occurred  in  the  matter  of 
the  rulings  which  are  reported  for  revision.  For  anything  that 
appears,  the  evidence  against  the  defendant,  independently  of  the 
evidence  of  reputation,  may  have  been  utterly  overwhelming,  and 
there  may  be  no  foundation  whatever  for  the  supposition  that  the 
jury  was  influenced  either  by  the  evidence  of  reputation,  or  by  the 
reprehensible  remarks  of  the  prosecuting  attorney." 

in  a  capital  case,  if  the  prosecuting  omcer,  having  introduced  a 
great  amount  of  every  kind  of  incompetent  testimony,  should  at 
last  meet  repeated  objection  by  informing  the  jury,  expressly  or 
by  insinuation,  in  an  observrtion  addressed  to  the  court,  that  he  had 
a  convincing  mass  of  similar  evidence  of  the  prisoner's  guilt,  but 
would  withhold  it  for  the  purpose  of  avoiding  technical  exceptions, 
and  for  the  same  purpose  would  withdraw  what  had  been  objected 
to,  the  withholding  and  withdrawing  might  be  an  effective  part  of 
the  State's  case,  and  the  life  of  the  accused  might  be  endangered 
by  his  exercising  his  right  of  objection.     The  law  would  not  de- 

f)end  upon  the  motive  of  the  prosecuting  officer  ;  but  having  vio- 
ated  the  right  of  fair  trial,  and  necessarily  assumed  the  affirmative 
and  the  burden  of  proof  on  his  implied  plea,  in  confession  and 
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avoidance,  that  he  bad  made  complete  amende,  his  apparent  motive, 
whether  averred  or  inferred,  might  be  important  evidence  on  the 
question  of  fact  raised  by  that  plea. 

State  V.  Towler  is  an  authority  for  a  conclusive  legal  presump- 
tion, on  a  bill  of  exceptions,  in  such  a  case,  that  the  jury  are  not  in- 
fluenced by  the  illegal  proceeding  if  they  are  fairly  insti-ucted  to 
disre^rd  it,  and  for  the  rule  that  the  defendant's  remedy  is  a  peti- 
tion for  a  new  trial.  After  judgment  of  conviction  in  a  criminal 
case,  a  new  trial  may  be  granted  on  the  defendant's  petition,  when 
justice  has  not  been  done  through  accident,  mistake,  or  misfortune,, 
and  a  further  hearing  would  be  equitable.  Buzzell  v.  State,  59  N» 
H.  61.  In  the  present  case  the  illegal  proceeding  occurred  during 
the  trial,  and  in  open  court ;  and,  if  a  supplementary  petition  for 
a  new  trial  is  a  possible  remedy,  it  is  unnecessary.  State  t;.  Ayer, 
23  N.  H.  301,  320;  Allen  v.  Aldrich,  29  N.  H.  63,  75;  State  v. 
Kiiapp,  45  N.  H.  148,  157-160.  In  our  simple  and  convenient 
system  of  practice,  if  the  indisputable  error  was  harmless,  that  fact 
can  be  found  on  the  plaintifE's  motion  at  the  trial  term.  The  party 
violating  the  right  of  fair  trial  accepts  the  burden  of  presenting 
and  proving  his  claim  that  he  has  made  full  restitution,  and  that 
the  decision  of  the  jury  was  not  affected  by  his  admitted  wrong* 
On  the  question  of  influence,  his  acknowledgment,  retraction,  and 
apparent  motives,  the  instructions  given  at  his  request,  and  the 
verdict,  are  evidence,  but  do  not  shift  the  burden  of  proof.  That 
burden  is  not  to  be  unjustly  thrown  upon  the  other  party,  by  put- 
ting him  to  a  petition  tor  a  new  trial ;  nor  is  his  exception  unjustly 
overruled  by  a  conclusive  legal  presumption  as  to  the  effect  of  in- 
structions. If  a  perfect  reparation  of  the  violated  right  is  not  found 
as  a  fact,  the  injured  party  remains  entitled  to  redress,  and  neither 
on  exception  nor  on  petition  can  the  fact  be  falsely  found  by  an 
inference  of  law.  A  discretionary  power  of  compelling  him  to 
submit  to  an  unfair  trial  is  not  vested  in  the  court.  What  is  called 
judicial  discretion  in  such  a  case  is  a  performance  of  the  duty  of 
correctly  deciding  the  question  of  fact  at  the  trial  term.  BundytJ. 
Hvde,  50  N.  H.  116, 120 ;  Darling  v.  Westmoreland,  52  N.  H. 
40"'l,  408. 

The  defendant  is  entitled  to  a  new  trial  unless  the  plaintiff  ob- 
tains an  amendment  of  the  record  supplying  the  fact  that  has  not 
been  found.  If  the  plaintiff  desires  an  opportunity  to  move  for 
such  an  amendment,  the  case  will  be  continued  nisi  to  await  the 
result  of  a  hearing  on  his  motion. 

Blodoett,  J.,  did  not  sit.     The  .others  concurred. 

Injury  to  Passengers  Alighting  from  Train  not  Opposite  Platformt — See 
Eckert  v,  Chicago  &  N.  W.  R.  Co.,  and  note,  ante,  p.  114. 
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Baltiuobb  and  Omo  R  Oa 

V. 

Boss. 

{Adf>anee  Com,  Maryland.    June  28,  1886.) 

The  appellant  was  the  owner  of  a  pier  which  was* used  for  the  accommo- 
dation of  those  engaged  in  traffic  with  it.  The  ground  abutting  upon  said 
pier  also  belonged  to  appellant,  on  which  was  constructed  tracks  for  the  run- 
ning of  cars  and  engines,  for  the  purpose  of  conyeying  articles  of  merchan- 
dise to  and  from  the  pier,  and  other  piers  and  wharves  adjacent  thereto. 
There  was  also  a  trestle,  with  railway  tracks  on  it,  and  a  gangway,  on  the 
side  of  which  persons  can  walk.  At  the  end  toward  the  pier  the  ascent  to 
and  descent  from  this  trestle  was  by  a  stairway ;  in  descending  this  stairway 
the  appellee,  who  was  a  steward  upon  a  vessel  lying  at  the  pier  by  permission 
of  the  appellant,  was  injured  by  a  fall  occasioned  by  the  broken  condition  of 
the  steps.  In  an  action  to  recover  damages,  on  the  ground  that  the  injury 
was  caused  by  the  negligence  of  the  defendant  in  not  keeping  the  said  steps 
in  proper  condition  to  a9ord  a  safe  transit,  heldy  that  a  right  of  transit  to  and 
from  the  pier  was  implied  in  the  arrangement  between  the  two  companies, 
and  that,  in  the  absence  of  proof  that  a  particular  way  had  been  constructed 
and  designated  for  the  purpose  of  ingress  and  egress,  persons  could  use  any 
way  not  prohibited  by  the  defendant. 

Appeal  from  the  Circuit  Court  for  Baltimore  county. 
The  opinion  states  the  case. 

John  K,  Cowen  and  W,  Irvine  Cross  for  appellant. 
A.  H.  Taylor  and  W.  S,  Keech  for  appellee. 

Yellott,  J. — Tlie  appellee,  the  plaintiff  below,  was  employed  as 
steward  upon  the  steamsnip  "  Leipzig,"  of  the  North  German  Lloyd 
Line,  which  ship  was  lying  at  pier  No.  9,  in  the  harbor  of  Balti- 
more, discharging  and  taking  in  cargo.  The  said  pier  facts. 
is  the  property  of  the  appellant  and  is  used  for  the  accommodation 
of  those  engaged  in  traffic  with  it.  The  ground  abutting  upon  said 
pier  also  belongs  to  the  appellant,  and  on  it  are  constructea  tracks, 
for  the  running  of  cars  and  engines,  for  the  purpose  of  conveying 
articles  of  merchandise  to  and  from  this  pier  and  other  piers  and 
wharves  adjacent  thereto.  There  is  also  a  trestle,  with  railway 
tracks  on  it,  and  a  gangway  on  the  side,  on  which  persons  can  walk 
in  going  to  and  from  Towson  street.  At  the  end  towards  the  pier 
the  ascent  to  and  descent  from  this  trestle  is  by  a  stairway ;  and  in 
descending  this  stairway  the  appellee  was  injured  by  a  fall  occa- 
sioned by  the  broken  condition  of  the  steps.  He  brought  suit 
against  the  appellant  in  the  court  below  for  the  recovery  of  damages, 
on  the  grouna  that  the  injury  was  caused  by  the  negligence  of  the 
defendant  in  not  keeping  the  said  steps  in  proper  condition  to  afford 
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a  safe  transit.  The  verdict  and  judgment  being  for  the  plaintiff^ 
the  defendant  appealed.  It  is  admitted  by  an  agreement  in  the 
record  "  that  the  steps  from  which  the  defendant  fell  were  a  part 
of  a  trestle-work,  situated  on  the  land  of  the  defendant,  adjoining 
the  pier  also  of  the  defendant,  and  were  the  exclusive  and  private 
property  of  the  said  defendant."  It  is  also  agreed  between  tlie  par- 
ties to  the  cause  that  "  the  piers  of  the  Baltimore  &  Ohio  R.  CJo., 
of  which  pier  No.  9,  mentioned,  is  one,  are  used  by  the  ships  of  the 
North  German  Lloyds  Steamship  Company  Line,  for  the  purpose  of 
lying  at  them,  and  discharging  freight  and  passengera  upon  them,  by 
permission  of  the  defendant,  without  wharfage  charges  paid  by  the 
ownera  of  said  steamship,  or  others,  to  the  defendant,  but  in  order 
that  the  freight  and  passengers  brought  by  said  steamships  may  be 
transferred  from  the  ships  of  said  steamship  company  to  the  cars  of 
said  defendant,  lying  upon  certain  tracks  of  said  defendant,  con- 
structed out  upon  said  pier;  no  reference  here  bein^had  to  the 
tracks  upon  the  elevated  trestle  on  shore  near  by,  used  &r  coal  cars 
for  the  purpose  of  making  said  transfer  more  conveniently." 

The  trestle  referred  to  is  about  fourteen  feet  in  elevation  at  the 
end  in  proximity  to  the  pier,  and  is  ascended  by  a  stairway.  At  the 
other  end  is  an  outlet  to  Towson  street.  This  ti-estle  had  three 
tracks  for  cars  and  a  gangway  about  three  feet  wide  with  a  hand-rail 
on  the  side.  At  the  time  of  the  accident  the  tracks  were  only  used 
for  the  purpose  of  placing  empty  cars  in  position  for  making  up 
trains,  and  loaded  cars  were  not  run  on  the  trestle,  which  had  been 
abandoned  for  that  purpose.  The  ground  below  was  covered  with 
tracks,  constructed  for  the  conveyance  of  freight  to  and  from  the 
vessels  lying  at  the  piers.  There  was  a  narrow  foot-path  on  the  side 
adjacent  to  the  trestle,  which  was  not  marked  by  any  curbing.  There 
is  no  evidence  in  this  record  of  the  construction  of  any  way  by 
the  defendant  for  the  especial  and  exclusive  use  of  persons  passing 
to  and  from  the  vessels,  and  it  is  proved  that  many  passengers  used 
the  trestle,  while  othere  selected  tne  pathway  below. 

Undoubtedly,  under  the  arrangement  existing  between  the  two 
companies,  persons  employed  on  board  the  steamer  had  a  right  of 
transit  over  the  propertv  of  the  defendant.  If  there  was  no  par- 
RioHT  OF  KM-  ticular  road  or  pathway  designated  and  set  apart  for 
their  use  they  were  constrained  to  seek  such  route  as 
they  found  open  and  convenient,  and  the  only  obligation 
resting  on  them  was  the  observance  of  due  care  and  caution  in  the 
avoidance  of  danger.  The  defendant,  however,  had  a  right  if  it 
saw  fit  to  inhibit  the  use  of  the  trestle,  and  restrict  the  passengers 
to  the  use  of  the  ground  below.  There  is  evidence  that  this  was 
done  by  a  notice  placed  in  a  conspicuous  position,  but  this  evidence 
is  met  by  countervailing  proof,  and  the  fact  thus  in  dispute  should 
necessarily  be  left  for  ascertainment  by  the  jury. 

The  obligation  of  the  defendant  to  keep  any  property  over  which 
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other  persons  have  a  ri^ht  to  pass  in  a  safe  condition  cannot  be 
questioned.  As  was  saia  by  the  Supreme  Court  of  Massachusetts, 
in  Sweeny  v.  Old  Colony,  etc.,  R.  Co.,  92  Mass.  373, "  the 
general  rule  or  principle  applicable  to  this  class  of  cases 
18  that  an  owner  or  occupant  is  bound  to  keep  his  prem-  ^lurSMraEa! 
ises  in  a  safe  and  suitable  condition  for  those  who  come 
upon  and  pass  over  them,  using  due  care,  if  he  has  held  out  any  in- 
vitation, allurement  or  inducement,  either  express  or  implied,  by 
which  they  have  been  led  to  enter  thereon."  If  the  owner,  either 
"  directly  or  by  implication,  induces  persons  to  enter  upon  and  pass 
over  his  premises,  he  thereby  assumes  an  obligation  that  they  are 
in  a  safe  condition  suitable  tor  such  use,  and  for  a  breach  of  thi» 
obli^tion  he  is  liable  in  damages." 

This  is  the  recognized  principle  in  this  country  and  in  England. 
In  Corby  v.  Hill,  4  C.  B.  (N.  S.),  Cookburn,  Ch.  J.,  said  :  "  The 
proprietors  of  the  soil  held  out  an  allurement,  whereby  the  plain- 
tiff was  induced  to  come  upon  the  place  in  question  ;  they  held  out 
this  road  to  all  persons  having  occasion  to  proceed  to  the  asylum  as 
a  means  of  access  thereto.  Could  they  have  justified  the  placing 
an  obstruction  across  the  way,  whereby  an  injury  was  occasioned 
to  one  using  the  way  by  their  invitation  ?  Clearly  they  could  not. 
Having,  so  to  speak,  dedicated  the  way  to  such  of  the  general  pub- 
lic as  might  have  occasion  to  use  it  for  that  purpose,  and  having 
held  it  out  as  a  safe  and  convenient  mode  of  access  to  the  establish- 
ment, without  any  reservation,  it  was  not  competent  to  them  to  place 
thereon  any  obstruction  calculated  to  render  the  road  unsafe,  and 
hkely  to  cause  injury  to  those  pei'sons  to  whom  they  had  held  it 
out  as  a  way  along  which  they  mirfit  safely  go."  There  is  a  simi- 
lar adjudication  in  Chapman  v.  Rothwell,  Ell.,  Bl.  &  Ell.  168^ 
where  the  same  question  was  presented. 
If,  therefore,  any  one  is  injured  in  consequence  of  the  negli- 
jnce  of  the  proprietor,  in  this  respect,  an  action  for  damages  can 
r maintained,  even  if  the  unsafe  condition  of  the  premises  was 
caused  by  the  act  of  other  parties,  and  the  owner  allows  them  to 
remain  in  that  condition.  As  was  said  by  Lord  Ellenborough,  in 
Coupland  v.  Hardingham,  3  Campb.  398,  the  defendant  is  liable 
for  the  consequences  "  in  the  same  manner  as  if  he  himself  had 
originated  the  nuisance." 

Sut  this  principle  is  qualified  and  restricted  in  its  application  by 
another  which  is  obviously  just  and  proper.  If  the  defendant,  as 
soon  as  he  is  informed  of  the  existence  of  the  nuisance, 
takes  the  proper  steps  to  remove  it,  and,  in  order  to  pre-  wSJwoofS^S 
vent  injury  to  any  one,  gives  warning  of  the  danger  by 
placing  a  barrier  of  any  sort  so  that  no  prudent  person  would  cross 
It,  he  IS  clearly  not  liable  if  rash  and  reckless  individuals  disregard 
the  intimations  of  danger  thus  given.  The  evidence  of  de- 
fendant on  this  point  is  that  the  steps  were  broken  down  on  Sun- 
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day  in  the  afternoon,  and  that  very  soon  after  the  occurrence  of 
this  accident  a  rope  was  extended  across  at  each  entrance  to  the 
steps,  and  a  light  suspended  at  the  top,  so  as  to  warn  persons  of 
tlie  existence  oi  danger,  and  that  notwitnstauding  this  warning,  the 
plaintiff  passed  under  the  rope,  and  was  thus  injnred  by  his  own 
recklessness.  The  whole  of  this  evidence  is  contradict^  by  testi- 
mony offered  on  the  part  of  the  plaintiff,  and  these  material  facts 
being  in  dispute,  could  only  be  properly  determined  bv  the  jury. 
It  necessarily  follows,  from  what  has  been  said,  that  the  defend- 
ant's first  prayer,  which  denied  the  right  of  the  plaintiff  to  recover 
on  the  evidence  offered  in  the  cause,  was  properly  rejected  by  the 
court  below.  This  prayer  could  only  have  been  granted  by  assum- 
ing the  truth  of  all  the  evidence  offered  bv  the  plaintiff,  and  if  the 
evidence  is  true,  then,  when  considered  in  connection  with  what 
has  been  said  in  regard  to  the  plaintiff's  right  of  transit  over  the 
defendant's  property,  it  clearly  establishes  the  right  of  recovery  in 
the  action. 

The  defendant's  first  bill  of  exceptions  relates  to  the  admission 
of  the  testimony  of  the  witness  Gatnman,  who  said  that  a  custom- 
house officer  had  directed  him  to  go  over  the  trestle.  This  evi- 
dence  ought  to  have  been  rejected,  and  there  was  error  in  admit- 
ting it.  It  does  not  appear  that  the  custom-house  officer  was  an 
agent  or  employee  of  the  defendant,  who  could  not,  therefore,  be 
affected  by  any  direction  given  by  an  unauthorized  party.  Nor 
was  the  direction  given  to  the  plaintiff,  but  to  a  stranger  to  the 
cause.  ' 

The  evidence  of  the  same  witness,  in  relation  to  the  condition  of 
the  steps,  is  the  foundation  for  the  second  bill  of  exceptions.  The 
evidence  was  properly  admitted  by  the  court,  as  its  pertinency  to 
the  issue  is  apparent. 

The  evidence  included  in  the  third  bill  of  exceptions  ought  not 
to  have  been  admitted,  and  there  was  error  in  the  ruling  of  the 
court  below  in  allowing  it  to  be  introduced.  The  witness  was 
asked  what  sort  of  a  boy  was  Kose  in  point  of  health.  The  witness 
had  known  him  many  years-  before  when  they  were  at  school  in 
Germany.  His  condition  of  health  manv  years  anterior  to  the 
accident  could  not  prove  his  physical  condition  when  the  accident 
occurred. 

The  evidence  objected  to  in  the  fourth  bill  of  exceptions  was 
properlv  admitted,  and  this  remark  applies  equally  to  that  in  the 
fifth  bill  of  exceptions.  The  evidence  related  to  the  character  and 
condition  of  the  outlets  from  the  pier,  and  was  pertinent  to  the 
issue. 

The  sixth  bill  of  exceptions,  founded  on  the  rejection  of  the  de- 
fendant's first  prayer,  has  already  been  disposed  of  by  what  has 
been  said.  The  defendant  desired  to  offer  evidence  tending  to 
prove  that  the  steps  were  constructed  for  the  use  of  the  employees 
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of  said  defendant.  This  evidence  was  rejected,  and  this  ruling 
forms  the  foundation  for  the  defendant's  seventh  bill  of  excep- 
tions. The  defendant  was  entitled  to  liave  this  evidence  presented 
for  the  consideration  of  the  jury,  and  there  was  error  in  rejecting  it. 

The  defendant's  counsel  asKed  the  witness  Sapp :  "  Have  you 
any  knowledge  of  any  person,  during  that  afternoon,  cautioning 
those  who  were  leaving  tiie  ship  not  to  pass  up  this  trestle  ?"  The 
court  ruled  that  this  question  was  improper,  and  this  ruling,  on 
which  the  eighth  exception  is  founded,  was  erroneous.  The  same 
remark  applies  to  the  ninth  exception,  founded  on  the  rejection  of 
evidence  offered  by  the  defendant  and  tending  to  prove  what  the 
ti'estle  was  constructed  for  and  what  use  it  had  been  put  to  before 
it  was  condemned.  This  evidence  was  relevant  to  the  issue,  and 
tended  to  enlighten  the  jury  in  regard  to  the  matters  involved  in 
controversy. 

The  tenth  and  last  bill  of  exceptions  is  founded  on  the  ruling  of 
the  court  below  in  granting  the  plaintiflPs  third  prayer  and  in  re- 
fusing to  grant  the  first,  fourth,  fifth,  sixth,  and  seventh  prayers 
of  the  defendant. 

The  third  prayer  of  the  plaintiff  is  objectionable  because  it  ig- 
nores a  portion  of  the  evidence  in  the  cause  which  is  important 
and  material,  and  which,  if  believed  by  the  jury,  would  destroy 
the  plaintiff's  right  of*  action.  There  is  evidence  that  there  was  a 
notice  to  persons  not  to  use  the  trestle.  Now,  a  belief  in  the  ver- 
ity of  this  evidence  would  not  be  inconsistent  with  a  belief  in  the 
existence  of  all  the  facts  recited  in  the  prayer  in  question.     If  the 

f>rohibition  of  the  defendant  extended  to  the  plaintiff,  as  it  must 
lave  done,  if  the  jury  should  find  there  was  such  a  prohibition,  he 
was  there  as  a  trespasser,  and  certainly  not  entitled  to  recover. 
And  yet  the  prayer  ignoring  this  fact,  which  might  be  believed, 
declared,  as  matter  of  law,  tliat  he  had  a  right  to  use  the  trestle. 
There  was,  therefore,  error  in  granting  this  prayer.  The  fourth 
prayer  of  the  defendant,  which  was  rejected  after  the  usual  and 
formal  recital  of  facts  not  in  dispute,  informs  the  jury  that  if  they 
believe,  from  the  evidence,  that  at  the  place  where  the  plaintiff 
went  on  the  trestle  a  lamp  was  burning  at  night  and  a  sign  with 
words  "keep  off,"  the  plaintiff  cannot  recover  in  this  action. 
From  what  has  been  already  said,  the  legal  proposition  enunciated 
in  this  prayer  must  be  recognized  as  correct  in  principle,  and  there 
was  error  in  the  rejection  of  this  prayer.  The  fifth  and  sixth 
prayers  of  the  defendant  were  properly  rejected.  The  propositions 
enunciated  in  these  two  prayers  are  identical,  and  require  the  plain- 
tiff to  prove  that  the  defendant  authorized  the  use  of  the  trestle  as 
a  thoroughfare,  or  by  some  positive  act  recognized  it  as  such. 
This  language  tended  to  mislead  the  jury.  It  has  already  been  said 
that  a  right  of  transit  to  and  from  the  pier  was  implied  in  the  ar- 
rangement between  the  two  companies,  and  that  in  the  absence  of 
87  A.  &  E.  R  Gas.— 9 
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proof  that  a  particular  way  had  been  coDstmcted  and  designated 
lor  tlie  purpose  of  ingress  and  egress,  persons  could  use  any  way 
not  prohibited  by  the  defendant.  The  same  remark  is  applicable 
to  the  seventh  prayer  of  the  defendant,  which  was  properly  re- 
jected. 

Because  of  the  errors  in  the  rulings  of  the  court  below,  which 
have  been  indicated,  its  judgment  must  be  reversed. 

Judgment  reversed  and  new  trial  awarded. 

Concerning  in  juries  received  around  railroad  stations,  see,  generally,  Bee- 
son  V,  Chicago,  etc.,  R.  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  45;  Wheelwright  v. 
Boston,  etc.,  R.  Co.,  16  lb.  815;  Illinois  Central  R.  Co.  t>.  Prelka,  18  lb.  7; 
Rennecker  o.  South  Car.  R.  Co.,  18  lb.  149;  Buenemann  v.  St.  Paul,  etc.,  R. 
Co.,  18  lb.  158;  Foss  v.  Chicago,  etc.,  R.  Co.,  19  lb.  112;  Watson  o.  Wabash, 
etc.,  R.  Co.,  19  lb.  114;  Bennett  v.  L.  &  N.  R.  Co.,  1  lb.  71;  Stewart  v.  I.  & 
C.  N.  R.  Co.,  2  lb.  497;  Langan  o.  St.  Louis,  etc.,  R.  Co.,  8  lb.  855;  Leary 
V.  Cleveland,  etc.,  R.  Co.,  8  lb.  498;  Louisville,  etc.,  R.  Co.  «.  Wolff,  6  lb. 
625;  St.  Louis,  etc.,  R.  Co.  v,  Cantrell,  8  lb.  198;  People  «.  McKay,  8  lb.  205  J 
Johnson  v.  Chicago,  etc.,  R.  Co.,  8  lb.  206;  Dobiecke  9.  Sharpe,  8  lb.  485; 
Balto.  &  O.  R.  Co.  ff.  Schwindling,  8  lb.  544. 

Defective  Station  Appointments-Company  Liablefor  Injury  to  Passengers 
Occasioned  by. — It  is  the  duty  of  a  railway  company  to  keep  its  station 
premises  in  such  a  state  of  good  repair  as  will  prevent  injuries  to  passengers 
taking  or  arriving  upon  trains.  A  passenger  arriving  is  still  a  passenger 
for  a  reasonable  length  of  time  until  he  leaves  the  premises.  And  a  person 
at  the  station  for  the  purpose  of  leaving  by  a  train  is  also  a  passenger,  al- 
though he  may  not  yet  have  purchased  his  ticket.  Buffett  v,  Troy  &  Boston 
R.  Co.,  40  N.  Y.  168. 

In  McDonald  €t  ux,  v.  The  Chicago,  etc.,  R.  Co.,  26  Iowa  124,  an  action 
by  husband  and  wife  against  a  railroad  company  to  recover  damages  for  in- 

{'uries  to  the  wife  caused  by  defective  steps  to  a  platform  to  which  the  train 
lad  backed,  it  not  being  the  usual  place  to  get  on  and  off  the  cars,  the  court, 
however,  instructed  the  jury  as  follows :  ' '  If  you  find  that  persons  could  con- 
veniently and  safely  approach  the  train  where  it  then  stood,  but  for  the  de- 
fective step,  and  there  was  no  rule  or  regulation  of  the  company  prohibiting 
Sersons  from  approaching  the  cars  by  that  way,  and  that  an  ordinarily  pru- 
ent  person  would  have  approached  the  train  by  that  way,  the  defendant  is 
liable  if  the  accident  occurred  by  reason  of  the  defective  step.''  The  jury 
returned  for  the  plaintiffs  a  verdict  for  $2000. 

In  ^ard  v.  Conn.  &  Pass.  R.  Co.,  48  Vt.  101,  the  plaintiff  was  at  defend- 
ant's depot  for  the  purpose  of  taking  a  train.  She  was  injured  in  attempting 
to  descend  stairs  which  were  built  and  solely  used  by  an  express  company, 
but  which  were  on  defendant's  premises.  They  were  open  at  the  top,  and 
there  was  nothing  to  indicate  that  they  were  not  for  the  use  of  passengers. 
It  was  held  that  the  defendant  was  responsible  for  the  injury. 

In  an  English  case,  Davis  v.  The  London,  etc.,  R.  Co.,  2  F.  &  F.  588,  an 
action  against  a  railway  company  for  an  injury  sustained  through  falling  down 
some  stairs  leading  to  their  station  which  were  not  of  proper  and  safe  con- 
struction and  at  the  time  were  somewhat  wet,  dirty,  and  slippery  by  reason 
of  the  weather,  it  was  ?idd  that  if  the  fall  was  occasioned  by  the  defective 
condition  of  the  stairs,  the  plaintiff  was  entitled  to  recover.  Verdict  for 
the  plaintiff,  £600. 

A  railway  company  is  bound  to  provide  safe  and  sufficient  platforms  for  the 
use  of  passengers.  They  must  be  of  sufficient  length  to  afford  safe  egress  from 
an  ordinary  train.  St.  Louis,  etc.,  R.  Co.  v.  Cantrell,  87  Ark.  519.  And  they 
must  not  extend  so  far  towards  track  that  passing  cars  will  project  over  them. 
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In  an  action  to  recoyer  damages  for  alleged  negligence  causing  the  death 
of  '*D,''  plaintiffs  testator,  evidence  tended  to  show  that  '*D ''  crossed  the 
track  in  front  of  an  approaching  train  to  a  platform  constructed  for  the  ac- 
commodation of  passengers  taking  local  trains,  and  after  reaching  and  while 
standing  upon  the  platform,  was  struck  by  a  car  of  the  train  and  killed.  The 
train  was  an  express  train  which  did  not  stop  at  the  platform.     Held — 

(1)  That  proof  of  the  construction  of  the  car  and  platform  so  that  the  for- 
mer projected  over  the  latter  was  sufficient  to  make  the  question  of  defend- 
ant's negligence  one  of  fact; 

(2)  That  the  fact  that  the  platform  in  question  was  not  connected  with  a 
depot,  but  simply  for  the  accommodation  of  a  certain  class  of  passengers, 
did  not  exonerate  defendants  from  liability ; 

(3)  That  it  was  not  to  be  assumed  without  proof  that  <*  D "  must  have 
known  that  the  platform  was  for  a  train  which  he  did  not  intend  to  take;  and 

(4)  That  *'D"  had  a  right  to  assume  that  he  could  stand  upon  the  plat- 
form without  being  exposed  to  unnecessary  hazard  or  danger.  Dobiecki  v 
Sharp,  88  N.  Y.  203. 

And  a  platform  must  be  of  sufficient  width.  Chicago  &  Alton  B.  Co.  o- 
Wilson,  68  111.  167. 

In  this  case  the  railroad,  at  a  point  where  its  passenger  trains  passed  each 
other,  constructed  a  platform  for  the  convenience  of  passengers  getting  on 
and  off  their  trains,  between  the  main  and  switch  track,  about  100  feet  long 
and  5^  feet  in  width,  so  that  when  the  trains  stood  side  by  side  of  each  other 
there  was-between  the  coaches  about  2  feet  2  inches  clear  space  in  the  middle 
of  the  platform.  The  plaintiff  after  purchasing  a  ticket  crossed  over  to  the 
platform  for  the  purpose  of  taking  a  train,  and  whilst  either  standing  or  walk- 
ing slowly  on  the  platform,  waiting  for  the  passengers  to  alight,  was  struck 
by  a  train  coming  from  the  opposite  direction  and  passing  on  the  other  side 
of  the  platform.  Hdd,  that  the  construction  and  use  of  so  narrow  a  plat- 
form was  reckless  and  wanton  carelessness  and  gross  negligence. 

A  railroad  company  is  liable  for  injuries  caused  by  unfenced  holes  or  pits 
in  station  grounds  or  cavity  in  platform.  Burgess  v.  Railway  Co. ,  95  Eng.  Com. 
Law,  923;  Tobin  v.  Portland,  etc.,  R.  Co.,  59  Me.  188.  In  the  latter  case  the 
question  was  raised  as  to  the  liability  of  railroad  companies  caused  by  defects 
in  station  platforms  to  persons  other  than  passengers.  It  was  hdd  that  a 
hackman  could  recover  from  a  railway  company  for  an  injury  received  by 
stepping  without  fault  into  a  cavity  in  the  platform  negligently  left  in  a  de- 
fective condition. 

The  same  duty  which  is  upon  a  railway  company  to  provide  safe  station 
appliances  for  the  accommodation  of  passengers  devolves  upon  it  in  regard 
to  such  persons,  not  passengers,  as  are  there  lawfully  to  receive  friends  or  to 

rirt  with  leaving  friends.  Doss  9.  Missouri,  etc.,  B.  Co.,  59  Mo.  27;  s.  c. 
Am.  By.  Bep.  462;  Dublin,  Wicklow,  etc.,  B.  Co.  9.  Slattery,  Law  Bep.  3 
App.  Cas.  1155;  s.  c.  Irish  Bep.,  8  C.  L.  531  and  10  Id.  256. 

For  injuries  occasioned  by  articles  standing  6t  lying  upon  a  platform  and 
obstructing  or  endangering  travel  over  it,  the  company  is  liable.  Martin  v, 
Qreat  Northern  By.  Co.,  11  C.  B.  179.  See,  also,  Cormano.  The  Eastern 
Counties  R  Co.,  4  H.  &  N.  785. 

If  a  passenger  attempts  to  cross  behind  a  train  which  blocks  up  the  usual 
point  of  exit,  and  in  so  doing  falls  over  some  object  left  there,  and  is  injured, 
the  company  is  liable.  Nicholson  o.  Lancashire,  etc.,  By.  Co.,  84  L.  J.  Exch. 
84;  Holmes  9.  Northeastern  By.  Co.,  38  Id.  161. 

A  station  and  its  grounds  must  be  lighted  sufficiently  to  enable  strangers 
to  safely  get  upon  or  leave  the  premises. 

The  fact  that  they  are  lighted  sufficiently  for  the  company's  servants  and 
agents  is  not  sufficient,  ll&rtin  v.  Qreat  Northern  By.  Co.,  16  C.  B.  180;  Bir- 
kett  V.  Whitehaven  Junction  By.  Qo.j  4  H.  ^  N.  730;  Carman  o.  Eastern 
Counties  By.  Co.,  mpra^ 
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(Advance  Com,  Indiana,    December  16,  1885.) 

In  all  common  law  actions,  the  basis  of  which  is  the  negligence  of  the  de- 
fendant, negligence  or  its  equivalent  must  be  directly  averred,  or  sueh  facts 
must  be  stated  that  a  prima  facie  presumption  of  negligence  arises. 

Where  the  plaintiff  shows  in  bis  complaint  that  he  left  the  car  while  it 
was  in  motion,  without  the  knowledge  or  direction  of  the  defendant's  em- 
ployees, an  averment  that  the  platform  at  the  station  on  which  he  landed 
was  *'  out  of  repair,"  and  '^  was  wholly  unsuitable  for  the  reception  of  pas- 
sengers," does  not,  as  a  matter  of  law,  show  negligence  in  the  railway  com- 
pany, which,  as  to  snch  platform,  is  only  held  to  that  reasonable  degree  of 
care  for  the  safety  and  protection  of  its  patrons,  having  regard  to  the  nature 
of  its  business,  as  is  demanded  of  individuals  upon  whose  premises  others 
come  by  invitation  or  inducement,  for  the  transaction  of  business. 

Recovery  for  services  necessary  to  ameliorate  the  condition  and  suffering 
of  the  plaintiff  may  be  had,  although  gratuitously  rendered,  when  a  recovery 
for  negligence  of  defendant  can  be  had. 

When  the  injury  occurred  in  December,  evidence  of  the  condition  of  the 
platform  in  the  following  March  is  not  competent,  unless  it  is  shown  that  its 
condition  was  substantially  unchanged. 

Whether  a  plaintiff  was  negligent  or  not,  depended  upon  the  particular 
facts  admitted  or  satisfactorily  proved.  If  the  facts  thus  established  consti- 
tuted negligence,  then,  whether  it  exhibited  such  conduct  as  an  ordinarily 
prudent  man  might  reasonably  be  expected  to  indulge  in  or  not,  it  was  none 
the  less  negligence. 

Appeal  from  the  Owen  Circuit  Court.    Reversed. 
Action  for  personal  injury  from  negligence. 
The  facts  are  stated  in  the  opinion. 
Samuel  O,  Pickens  for  appellant. 
Robvnson  <&  Fowler  for  appellee. 

Mitchell,  J. — The  complaint  in  this  case  avers  that  on  Decem- 
ber 6,  1882,  the  plaintiff  took  passage  on  one  of  the  defendant's 
trains  at  Gosport,  in  Spencer  county,  to  be  carried  thence  to  Mun- 
FAon.  day's  Station,  a  regular  passenger  station  on  the  defend- 

ant's line.  That  about  a  half  mile  from  the  station,  which  was 
reached  abont  11  o'clock  a.m.,  the  train  on  which  he  was  proceed- 
ing slacked  np  so  that  when  it  reached  the  station  it  was  moving 
at  a  very  slow  rate  of  speed,  so  that  the  plaintiff  could  have  alightea 
therefrom  with  safety,  if  there  had  been  a  suitable  platform  or 
other  suitable  place  prepared  for  passengers  to  step  upon  when 
leaving  the  train. 

That  there  was  a  passenger  d^pot  and  a  platform  for  passengers 
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to  set  on  and  off  trains  at  Munday's  Station,  but  that  the  platform 
had  been  enfiered  to  get  out  of  repair  and  wholly  unsuitable  for 
the  reception  of  passengers.  That  it  had  settled  down,  or  become 
depi*es6ed  in  the  middle,  so  as  to  form  an  inclined  plane  from  the 
car  to  the  centre  of  the  platform.  It  is  averred  tliat  while  the 
train  was  running  at  a  very  slow  rate  of  speed,  and  without  any 
fault  or  negh'gence  on  his  part,  the  plaintift  stepped  upon  the  plat- 
form, without  any  knowledge  of  its  defective  condition,  when 
owing  to  the  inclination  in  the  platform,  his  feet  flew  from  under 
him,  and  he  was  thrown  under  the  train,  from  which  he  suffered 
injury  resulting  in  the  necessity  of  having  his  right  arm  ampu- 
tated. 

The  question  is  presented  whether  the  facts  thus  stated  consti- 
tute a  cause  of  action.  It  is  nowhere  averred  in  the  complaint,  in 
terms,  that  the  defendant  was  guilty  of  any  negligence,  or  that 
anything  was  done,  or  omitted  negligently  -or  carelessly.  The 
plaintific  relies  upon  the  facts  stated  to  raise  the  inference  or  pre- 
sumption of  negligence,  without  direct  averment ;  and  in  this  it 
may  be  said  he  lias  adopted,  to  say  the  least,  an  extremely  hazard- 
ous method  of  pleading. 

In  all  common-law  actions,  the  basis  of  which  is  the  avakbrt    or 
negligence  of  the  defendant,  negligence  or  its  equiva-  r^H^^^aa 
lent  must  be  directly  averred,  or  such  facts  must  be  ™w^""o»- 
stated  as  that  a  prima^acie  presumption  of  negligence  arises. 

It  must  appear  from  the  complaint,  either  by  direct  averment  or 
from  the  statement  of  such  facts  as  to  a  certainty  raise  the  pre- 
sumption that  the  injury  was  the  result  of  the  defendant's  negli- 
^nce,  or  that  it  was  purposely  committed.  B.  P.  &  0.  R.  Co.  v. 
Anderson,  58  Ind.  413,  and  cases  cited ;  I.  P.  &  C.  R.  Co.  v. 
Brucey,  21  Ind.  215  ;  T.  H.  &  R.  Co.  v.  Smith,  19  Ind.  42 ;  Dyer 
V.  R.,  34  Mo.,  127 ;  2  Thomp.  Neg.  1246. 

Do  the  facts  averred  raise  a  presumption  of  negligence  ?  The 
plaintiff,  having  voluntarily  left  his  seat  and  alighted  upon  the 
platform  while  the  train  was  in  motion,  is  not  in  a  posi- 
tion to  claim  the  benefit  of  the  well-established  rule  IJsS'prwdSS 
which  raises  a  presumption  of  negligence  in  favor  of  a 
passenger,  who,  while  conforming  to  the  regulations  of 
the  carrier  or  while  passively  seated  in  a  car,  sustains  an  injury  in 
consequence  of  the  car  being  thrown  from  the  track,  or  other  mis- 
hap to  the  ti*ain.  It  is  only  in  cases  whei'e  the  deliberate  volition 
and  voluntary  action  of  the  passenger  are  not  involved,  that  such 
presumption  arises.  Speaking  of  this  rule  it  has  been  said  :  ^^  It 
does  not  apply  where  the  occasion  of  the  hurt  of  the  passenger 
was  an  active,  voluntary  movement  on  his  part,  combined  with 
some  alleged  deficiency  in  the  carrier  s  means  of  transportation  or 
accommodation,  and  the  reason  is,  that  in  such  cases  it  is  necessary 
to  consider  whether  there  may  not  have  been  contributory  negh- 
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gence  on  the  part  of  a  passenger.  It  is  only  in  respect  of  those 
accidents  which  happen  to  the  passenger  while  he  passively  trusts 
himself  to  the  safety  of  the  carrier^s  means  of  transportation,  or 
to  the  skill,  diligence,  and  care  of  his  servants,  that  the  rule  ap- 
plies."    Tliomp.  Car.,  214;  2  Wood.  Ry.,  1000. 

Adopting  the  foregoing  statement,  we  will  consider  briefly  the 
supposed  inculpatory  statements  contained  in  the  complaint.  The 
only  matter  of  grievance  charged  is  that  the  defendant  suffered 
its  platform  at  Munday's  Station  to  become  out  of  repair.  That 
it  was  so  depressed  in  the  centre  as  to  incline  from  that  point 
towards  the  cara.  The  extent  of  this  inclination  is  not  averred, 
nor  is  it  even  stated  that  it  rendered  its  proper  and  intended  use 
dangerous. 

The  strongest  expression  contained  in  the  complaint,  implying 
a  disregard  of  the  defendant's  duty  in  respect  of  its  platform  is 
that  it  was  ''  out  of  repair,"  and  "  wholly  unsuitable  for  the  recep- 
tion of  passengere."  The  only  particular  in  which  it  was  out  of 
repair  and  unsuitable,  as  appears  from  the  complaint,  was  its  in- 
clination from  the  care  towards  the  centre. 

Without  more,  we  are  unable  to  say  as  matter  of  law  this  con* 
stituted  negligence;  especially  is  this  so,  when  we  are  asked  to 
infer  negligence  in  favor  of  the  plaintiff,  who  shows  in  liis  com- 
plaint that  he  left  the  train  while  it  was  in  motion,  and,  as  we 
must  presume,  without  the  knowledge,  consent,  or  direction  of 
the  defendant's  employees.  To  authorize  a  recovery  for  an  injury 
so  received  in  any  case,  the  negligence  of  the  carrier  ought  not  to 
be  left  to  inference,  upon  an  equivocal  statement  of  facts. 

While  it  is  the  duty  of  a  railroad  company  to  keep  its  platform 
and  approaches  safe  and  convenient  for  the  ingress  and 

Duty  of  rail-  *^-  ^  ,-  .^  ^i"«  r 
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public  policy,  to  exercise  the  highest  possible  diligence 
for  the  benefit  of  the  passenger  while  in  the  actual  progress  of  his 
journey,  and  holds  it  responsible  for  the  slightest  defect  in  its  ma- 
chinery, track,  and  appliances,  is  measurably  relaxed  with  respect 
to  its  platform  and  approaches.  With  respect  to  these,  it  is  to  be 
held  to  that  reasonable  degree  of  care  for  the  safety  and  protection 
of  its  patrons,  ha\^ing  regard  to  the  nature  of  its  business,  as  is  de- 
manded of  individuals  upon  whose  premises  othere  come  by  invi- 
tation or  inducement  for  the  transaction  of  business.  C.  W.  & 
M.  R.  Co.  V.  Peters,  30'  Ind.  168 ;  Pendleton  Street  R.  Co.  v. 
Shires,  18  Ohio  St.  255 ;  Thomp.  Car.  104,  209,  214. 

That  the  platform  at  a  station  of  •  undisclosed  consequence  was 
suffei-ed'  to  get  out  of  exact  level,  to  such  an  extent  only  as  that 
nothing  more  can  be  said  of  it  than  that  it  was  out  of  repair  and 
unsuitable,  without  being  dangerous,  will  not  authorize  a  legal  pre- 
sumption of  negligence.     So  long  as  the  approaches  and  platform 
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at  stations  are  safe  and  do  not  expose  persons  having  occasion  to 
nse  them  to  the  chance  of  danger  or  inconvenience  which  may 
occasion  hurt  to  them,  it  cannot  be  said  that  the  railroad  company 
is  negligent.  Whetlier  the  platform  was  "  suitable  "  or  not  was  a 
matter  of  opinion,  upon  which  the  defendant  had  a  right  to  its 
judgment.  The  law  cannot  be  invoked  until  its  safety  becomes  a 
question. 

Since  it  results,  from  the  conclusions  already  stated,  that  the 
judgment  of  the  court  below  must  be  reversed,  and  as  the  com- 
plaint is  not  questioned  in  that  regard,  we  need  not  determine 
whether  upon  the  facts  stated  therein  the  plaintiff  was  guilty  of 
contributory  fault. 

For  the  appellee  it  is  contended  that  as  a  right  result  was  reached 
on  the  whole  case,  a  reversal  should  not  follow,  even  if  the  ruling 
of  the  court  on  the  demurrer  to  the  complaint  was  erroneous. 

Where  a  demurrer  is  filed  to  a  complaint  and  overruled,  the 
ruling  must  stand  or  fall  upon  its  own  merits.  We  cannot  look 
into  tlie  evidence  and  from  that  determine  whether  to  reverse  or 
affirm  the  ruling  on  the  demurrer.  Pennsylvania  Co.  v.  Poor,  1 
West.  Rep.  572. 

In  a  case  where  there  are  two  or  more  paragraphs  in  a  complaint, 
if  it  affirmatively  appears  from  special  findings  in  the  case  that  the 
verdict  was  returned  upon  a  good  paragraph  alone,  a  judgment 
will  not  be  reversed  because  there  may  have  been  a  bad  paragraph 
also.     Martin  v.  Couble,  72  Ind.  67. 

The  plaintiff  having  testified  that  the  nurses  who  attended  him, 
while  prostrated  from  the  injury,  did  so  voluntarily  and  damaom- 
without  charge,  was  nevertheless  permitted,  over  ob-  vicS'of  m- 
jection,  to  prove  by  his  attending  physician  what  their  JJjSie"^''™! 
services  were  worth.  This  evidence  was  admissible  ®^"- 
under  the  rulings  in  Indianapolis  v.  Gaston,  58  Ind.  224 ;  O.  &  M. 
R.  W.  Co.  V.  Dickerson,  59  Ind.  317. 

These  services  were  necessary  to  ameliorate  the  condition  and 
Buffering  of  the  plaintiff.  That  they  were  voluntarily  and  gratui- 
tously rendered,  was  for  his  benefit  and  not  for  the  benefit  of  the 
defendant.  Klein  v.  Thompson,  19  Ohio  St.  569 ;  The  D.  S. 
Gregory,  2  Ben.  226  ;  Cunningham  v.  E.  T.  H.  R.  Co.,  102  Ind. 

The  injury  to  the  plaintiff  occurred  on  December  6,  1882.  The 
court  admitted  the  evidence  of  Calvin  F.  Nation,  over  evidbhgb 
the  defendant's  objection,  in  which  he  described  the 
condition  of  the  platform  on  which  the  injury  occurred, 
as  it  was  in  March  following.  The  witness  testified  that  at  that 
time  there  was  a  plank  "  cupped  up  ^'  from  one-half  to  five-eighths 
of  an  inch  at  the  place  where  the  plaintiff  fell.  Without  evidence 
that  the  platform  was  in  substantially  the  same  condition  at  the 
time  of  the  injury  as  at  the  time  to  which  the  testimony  related, 
it  was  not  proper  to  admit  it.     Indianapolis  v.  Scott,  72  Ind.  196. 
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Nothing  of  that  kind  appears  in  the  testimony  of  Mr.  KatioD, 
but  the  fact  may  have  been  shown  by  other  witnesses.  It  is  not 
important  in  the  present  aspect  of  the  case  that  we  examine  the 
evidence  to  determine  tliis  point. 

A  number  of  objections  are  taken  to  instructions  given  by  the 
court.  Some  of  the  instructions  are  justly  subject  to  the  criticism 
of  being  too  general  in  their  diaracter.  As  a  rule,  we  think  it 
may  be  said  that  instructions  which  die  witli  the  particular  case  on 
trial,  by  an  application  of  the  law  to  the  facts  as  tney  may  be  found 
in  that  case,  rather  than  with  the  statement  of  g^eneral  abstract 
questions  of  law  on  the  subjects  involved,  are  productive  of  better 
results.  It  is  certain  there  is  less  liability  to  error,  and  it  is  equally 
ceii:ain  that  it  results  in  a  better  comprehension  of  the  case  by  the 
jury. 

*  That  part  of  the  5th  instruction,  in  which  it  is  said  that  if,  under 
all  the  circumstances,  the  act  of  leaving  the  train  while  in  motion 
was  one  which  an  ordinarily  pnident  man  in  the  exer- 
cise of  reasonable  care  might  reasonably  be  expected  to 
do,  the  law  would  not  regard  it  as  negligent,  even 
though  it  materially  contributed  to  the  injury  complained  of,  was^ 
to  say  the  least,  liaole  to  mislead  the  jury.  The  formula  used  is 
that  frequently  adopted  in  attempting  to  define  negligence.  Like 
any  other  definition  or  abstract  statement,  it  tended  more  to  con- 
fuse than  to  instruct  a  jury  as  to  what  in  any  given  case  may  con- 
stitute a  negligence.  Whether  the  plaintiff  was  negligent  or  not^ 
depended  upon  the  particular  facts  admitted  or  satisfactorily  proved 
in  the  case.  If  the  facts  thus  established  constituted  negligence^, 
then  whether  they  exhibited  such  conduct  as  an  ordinarily  prudent 
man  might  reasonably  be  expected  to  indulge  in  or  not,,  it  wa& 
none  the  less  negligence.  The  most  prudent  men  are  not  alway& 
exempt  from  carelessness,  and  when  actually  negligent  the  law  at- 
taches the  same  consequences  to  their  negligent  conduct  as  to  simi- 
lar conduct  in  others.  In  estimating  the  value  or  relation  of  par- 
ticular facts,  it  may  be  well  that  the  jury  may  consider  the  conduct 
of  men  of  ordinary  prudence  under  similar  circumstances;  but  it 
will  not  do  to  say,  without  regard  to  what  the  facts  may  be,  that 
if  the  conduct  involved  is  sucn  as  a  prudent  man  would  or  would 
not  have  indulged  in  under  the  circumstances,  then  the  law  pro- 
nounces one  way  or  the  other  on  such  conduct.  It  is  upon  the 
facts  established  in  each  case  that  in  the  end  the  law  must  declare 
whether  negligence  was  or  was  not  imputable.  P.  C.  &  St^  L.  R. 
Co.  V.  Spencer,  98  Ind.  186. 

Upon  a  careful  examination  of  the  instructions  complained  of^ 
we  are  not  prepared  to  say  that  any  of  them,  except  as  already  in- 
dicated, state  tlie  law  incorrectly. 

While  the  6th  instruction,  relating  to  the  weight  to  be  given  to 
the  corroborated  evidence  of  an  impeached  witness,  may  be  a  cor- 
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rect  statement  of  the  law  in  the  abstract,  it  was  nevertheless  a 
question  for  the  jurj  to  determine  whether  the  effect  of  the  cor- 
roboration should  outweigh  the  impeachment.  Morris  v.  State^ 
101  Ind.  560,  and  cases  cited. 

Whether  the  motion  for  a  new  trial  should  have  been  granted, 
upon  the  ground  of  newlj-discovered  evidence,  as  prayed  for,  we 
do  not  determine ;  and  whether  upon  the  evidence  as  set  out  in 
their  record  the  verdict  was  sustained.  Since  the  conclusion 
reached  may  result  in  another  trial,  it  is  manifestly  better  that  we 
express  no  opinion. 

The  judgment  is  reversed  with  costs,  with  instruction  to  the 
court  below  to  sustain  the  demurrer  to  the  complaint,  with  leave 
to  the  plaintiff  to  amend,  and  for  further  proceedings. 

Bee  Baltimore  &  Ohio  R  Co.  «.  Rose  and  note,  ante^  p.  126. 


^  Keefb 

V. 

Boston  and  Albany  R  Oo. 

(Adoanee  Coie,  MoitachudetU,    July  8,  1886.) 

A  passenger  started  to  leave  the  depot  platform  at  a  place  not  intended  for 
that  purpose,  with  a  view  of  crossing  the  track  at  a  point  where  she  had  no 
right  to  cross  it.  While  still  on  the  platform  she  received  an  injury  caused 
by  the  negligence  of  defendant's  servants.  Held,  that  the  company  was 
liable ;  that  when  it  provides  a  platform  at  its  station  in  such  a  manner  as  to 
invite  passengers  to  walk  over  it  while  waiting  for  trains,  or  while  preparing 
to  leave  the  station,  it  is  bound  to  exercise  due  care  towards  such  passengers 
while  upon  the  platform. 

AcrnoN  of  tort  for  personal  injuries.  At  the  trial  in  the  Supe- 
rior Court,  it  appeared  in  evidence  that  on  October  23,  1883,  the 
plaintiff  .purchased  a  ticket,  at  the  station  of  the  defendant  road 
in  Boston,  for  a  passage  to  Newton,  the  residence  of  the  plaintiff, 
and  took  a  train  arriving  at  Newton  at  about  twenty  minutes  past 
six  o'clock  in  the  evening.  The  plaintiff  testified  that,  upon  her 
arrival  at  Newton,  she  left  the  train,  walked  onto  the  platform  of 
the  defendant's  station,  at  a  point  opposite  the  door  of  tlie  ladies' 
room,  and  proceeded  directly  over  ana  along  said  platform  in  a  west- 
erly direction  for  the  purpose  of  reaching  her  house  in  Newton  ; 
that  while  so  walking  along  said  platform  past  the  westerly  shed 
thereon,  she  wafi  suddenly  struck  or  thrown  from  said  platform 
upon  the  tra^k  of  the  railroad  and  injured.  The  evidence  was  that 
the  plaintiff  was  struck  by  or  backed  against  a  truck  laden  with 
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baggage,  which  the  baggage-master  of  the  defendant  road  was 
pulling  over  said  platform.  There  was  also  evidence  as  to  the  man- 
ner in  which  the  platform  was  lighted  at  the  place  of  the  accident. 
It  appeared  that  the  plaintiff  was  moving,  when  hurt,  westei'ly 
along  the  platform  from  the  place  where  she  alighted  from  tlie 
train,  intending  to  cross  the  railroad  at  a  point  opposite  an  alley- 
way, where  there  was  no  planking  or  prepared  crossing  on  the  rail- 
road, and  there  being  no  steps  for  obtaining  access  to  said  alley- 
way from  the  north  side  of  the  railroad. 

Upon  all  the  evidence  in  the  case,  the  courts  at  the  request  of 
the  defendant,  instructed  the  jury  that  there  was  no  evidence  on 
which  the  plain tiflE  was  entitled  to  go  to  the  jury,  and  the  jury  by 
direction  of  the  court,  returned  a  verdict  for  the  defendant.  The 
plaintiff  alleged  exceptions.  Except  as  above  given,  the  case  is 
stated  in  the  opinion. 

T,  J.  Oargcm  for  plaintiff. 

A.  L,  Some  for  defendant. 

Field,  J. — The  principal  contention  of  the  counsel  for  the  de- 
fendant is  that  ^'  as  soon  as  the  plaintiff  began  her  progress  to- 
wards the  west,  for  the  purpose  oi  crossing  the  raiJroaa  at  a  place 
not  intended  nor  prepared  tor  such  use  she  ceased  to  have  any  right 
to  protection  as  a  passenger,  because  the  safe  and  proper  way  of 
egress  for  passengers  was  in  the  opposite  direction." 

There  was  evidence  that  the  construction  of  the  platform  on  the 
south  side  of  the  railroad  and  the  use  made  of  it  were  such  that  it 
was  intended  bv  the  railroad  company  to  be  used  by 
atrSSLbb!"  passengers  so  far  as  was  necessary  or  convenient  for 
them  in  entering  or  leaving.  The  defendant's  engineer 
testified  that  the  "  platform  was  designed  for  the  accommodation 
of  all  the  public,  who  land  at  the  station."  The  plaintiff  cannot 
be  considered  as  a  trespasser  or  a  mere  licensee,  if  immediately  on 
leaving  the  train  she  chose  to  walk  over  the  platform,  in  the  di- 
rection she  was  walking,  for  the  purpose  of  leaving  the  platform  to 
go  home,  if  the  place  where  she  was  walking  was  fitted  up  and  in- 
tended for  the  use  of  passengers.  If  the  defendant  was  under  no 
obligation  to  furnish  such  platform,  yet  if  it  furnished  it  'and  ar- 
ranged it  in  such  a  manner  as  to  invite  passengers  to  walk  over  it 
as  they  found  it  convenient  while  waiting  for  trains  or  for  convey- 
ances to  take  them  from  the  station,  or  while  preparing  to  leave 
the  station,  it  must  exercise  due  care  towards  passengers  found  upon 
it.  That  the  plaintiff  intended  in  her  mind,  after  she  left  the  plat- 
form, to  cross  the  railroad  at  a  place  where  she  had  no  right  to  cross 
it  is  not  conclusive  against  the  right  of  action.  She  was  not  nec- 
essarily a  trespasser  or  mere  licensee  when  and  where  she  was 
struck,  because  she  intended  afterward  to  become  either  one  or  the 
other. 
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The  well-known  usages  of  railroad  companies  and  of  the  public 
make  it  impossible  to  hold,  as  matter  of  law,  that  it  was  the  datj 
-of  the  plaintiff,  immediately  on  leaving  the  cars  at  the  station,  to 
take  the  shortest  practicable  course  to  the  nearest  higl/way  and  that 
if  she  did  not  she  became  a  trespasser  or  licensee  only.  The  de- 
fendant was  bound  to  keep  in  safe  condition  for  its 'passengers  all 
that  part  of  its  station  and  platforms  where  passengers  were  ex- 
pressly or  impliedly  invited  to  go,  and  was  bound,  by  its  servants 
and  agents,  to  exercise  due  care  towards  passengers  using  its  station 
and  platforms  by  its  invitation.  The  point  where  the  plaintiff  in- 
tended to  cross  the  railroad  is  supposed  to  be  the  same  as  that  men* 
tioned  in  Wheelwright  v.  Boston  &  Albany  R.  Co.,  135  Mass.  225, 
but  wliether  the  plaintiff  in  crossing  would  have  been  a  licensee  or 
a  trespasser  we  tnink  is  immaterial.  The  intention  in  her  mind 
had  not  become  an  act  of  crossing  the  railroad  at  a  point  where  she 
had  no  right  to  cross,  and  she  might  never  have  acted  in  accord- 
ance with  that  intention.  She  was  still  a  passenger,  leaving  the 
station  of  the  railroad,  and  may  have  been  walking  upon  a  part  of 
the  platform  intended  for  the  use  of  passengers. 

Whether  the  plaintiff  backed  against  the  tmck  or  was  struck  by 
it,  whether  she  or  the  baggage- master  of  the  defendant,  who  was 
pulling  the  truck,  was,  under  the  circumstances,  in  the  exercise  of 
due  care,  and  whether  the  platform  was  properly  lighted,  were 
questions  for  the  jury. 

Exceptions  sustaoned. 
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Obhonb. 

(Advance  Ocue,  T&jxis.     1885.) 

A  passenger  on  a  railway  train,  after  alighting  from  the  car  which  con- 
veyea  him  to  his  point  of  destination,  went  forward  to  the  baggage' car  after 
he  had  reached  the  platform,  and,  while  engaged  in  assisting  the  employees 
of  the  road  in  getting  out  his  baggage,  was  fatally  injured  by  the  moving  of 
the  train.  In  a  suit  for  damages  brought  by  the  widow,  for  herself  and  her 
infant  son,  ?isld  : 

1.  Whether  the  deceased  had  a  receipt,  bill  of  lading,  or  check  for  his 
goods,  which  rendered  it  unnecessary  for  him  to  go  to  the  baggage  car  after 
he  had  been  safely  delivered  at  his  destination,  and  whether  it  was  proper, 
under  all  the  circumstances  of  the  case,  for  him  to  enter  the  car  containing 
his  effects,  and  see  in  person  to  their  being  unloaded,  it  was  the  province  of 
the  jury  to  determine.    . 

2.  What  he  shoi^ld  have  done  was  what  a  prudent  man  would  have  done 
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in  the  same  situation;  and  what  was  done,  and  what  should  have  been  done,, 
were  both  questions  for  the  jury. 

When  one  is  injured  by  an  act  of  negligence,  that  act  proximately  con- 
tributes to  the  injury,  when  without  it*  the  injury  would  not  have  been  in- 
flicted. 

See  statement  of  case  for  a  charge  of  the  court  which  omits  the  use  of 
technical  language  in  defining  the  circumstances  under  which  the  negligence 
of  the  deceased  would  have  prevented  a  recovery  if  it  was  the  proximate 
cause  of  the  injury  inflicted. 

When  one  by  accident  or  misadventure  falls  upon  a  railway  track,  without 
fault  on  his  part,  and  is  then,  through  the  negligence  of  the  company's 
agents  who  manage  the  train,  injured,  the  negligence  of  the  company  is  not 
excused. 

The  keeper  of  a  railroad  section  house,  whose  usual  earnings  had  been 
from  flfty-nve  to  one  hundred  dollars  a  month,  was  killed  by  the  negligent 
conduct  of  the  servants  of  a  railway  company  in  running  one  of  its  trains. 
In  an  action  by  the  widow  and  child,  for  damages  resulting,  held : 

1.  That  no  standard  by  which  to  estimate  damages  for  negligently  killing' 
a  man  can  be  fixed  by  reference  to  what  he  was  earning  when  he  died.     The. 
additional  experience  and  skill  which  he  might  acquire  in  some  of  the  years 
of  life  of  which  he  was  deprived  would  increase  his  wages,  and  create  ao 
element  of  uncertainty  in  fixing  any  arithmetical  standard. 

2.  In  the  absence  of  any  standard,  since  the  size  of  the  verdict  did  not 
show  any  evidence  of  passion  or  prejudice,  the  verdict  for  $12,000  could  not 
be  pronounced  clearly  excessive. 

Appbal  from  Anderson.  Tried  below  before  the  Hon.  F.  A, 
Williams. 

The  conflicting  testimony,  and  its  amount,,  contained  in  the 
lengthy  record  in  this  cause,  preclude  anything  but  a  very  general 
statement  of  it. 

The  suit  was  brought  by  Mary  Ormond  for  the  benefit  of  her- 
self and  her  infant  son,  Johd  Ormond,  against  the  International  & 
Great  Northern  R.  Company,  and  K.  S.  Hayes,  who  was 
receiver  therefor,  to  recover  damages  for  the  death  of  James 
Ormond,  husband  of  Mary  and  father  of  John  Ormond.  His 
death  was  alleged  to  have  been  proximately  caused  by  the  negli- 
gence of  the  servants  of  the  receiver,  while  decedent  was  a  pas- 
senger on  a  train  of  the  defendants.  That  the  receiver  transferred 
to  his  co-defendant,  and  it  (the  International  &  Great  Northern 
K.  Co.'  received  and  was  possessed  of  funds,  liable  to  the  pay- 
ment of  any  ju({gment  that  might  be  obtained  against  it,  sufficient 
to  satisfy  the  same.  It  was  agreed  that  if  the  receiver  was  liable^ 
the  railroad  company  was  bound  to  pay  the  judgment. 

R.  S.  Hayes,  as  receiver,  pleaded  in  defence : 

1st.  That,  at  the  time  the  injury  was  inflicted,  he  was  acting  as 
receiver,  and  had  since  accounted  and  has  been  discharged,  and  has 
no  longer  any  of  the  property  in  his  custody  or  control! 

2d.  That,  at  the  time  of  the  injury,  James  Ormond  was  not  a 
passenger,  but  was  acting  in  the  capacity  of  a  fellow-servant  with 
those  who  caused  his  death,  if  any  one  caused  it. 

3d.  That  James  Ormond  accidentally  fell  against  the  engine  and 
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tender,  and  such  accidental  falling  caused  his  death,  and  that  it 
was  a  misadventure  or  accident. 

Tbc  International  &  Great  Northern  R.  Co.  adopted  the  plea  of 
R.  S.  Hayes,  and  both  defendants  jpleaded  not  guilty. 

Verdict  and  judgment  for  Mary  Ormond  for  hei'self  and  child 
for  $12,000  against  the  International  &  Gi;eat  Northern  R.  Co. 
only. 

The  evidence  showed  that  the  deceased,  Ormond,  was  on  the 
appellant's  train  by  advice,  and  with  a  pass  from  one  Cronin,  a 
roadmaster  under  the  receiver,  Hayes,  and  under  an  agreement 
with  Cronin  to  have  him,  his  wife,  infant  child  and  nurse,  with 
baggage  and  furniture,  put  off  at  a  section  house  near  Jackson- 
ville ;  that  they  were  carried  beyond  their  destination,  and  put  out 
near  the  Jacksonville  depot  late  on  the  evening  of  an  inclement 
day,  the  26th  December,  1878,  when  the  weather  was  cold  and  the 
ground  covered  with  sleet  and  ice ;  that  Mrs.  Ormond  was  lame 
and  walked  with  difficulty ;  that  Cronin  agreed  to  deliver  the 
freight  at  the  section  house,  which  was  not  done. 

There  was  evidence  tending  to  show  that,  at  the  time  of  the  in- 
jury, the  engine  was  managed  by  a  fireman,  and  running  through 
the  streets  of  a  town  without  signals  or  sound  of  danger ;  that 
deceased  had  no  check,  or  bill  of  lading,  for  his  baggage ;  that 
after  reaching  the  place  where  he  must  leave  the  train,  he  entered 
the  baggaffe  car  to  look  after  his  baggage,  to  identify  and  supervise 
its  safe  delivery ;  that  the  car  was  not  on  the  track  where  it  should 
have  been,  and  was  run  too  fast  without  the  bell  being  rung  or 
other  danger  signal  given  ;  that,  under  these  circumstances,  the  de- 
eeased  fell  or  was  pushed  from  the  car  door  when  looking  after  his 
baggage,  and  was  run  over  and  killed  by  the  tender  and  engine 
being  backed  rapidly  by  the  fireman. 

The  evidence  showed  that  the  plaintiff  and  child  were  wholly 
dependent  on  the  deceased  for  the  means  of  support,  and  that  he 
was  a  healthy  and  industrious  man,  who  earned  from  fifty-five  to 
•one  hundred  dollars  a  month. 

The  court,  among  other  things,  charged  the  jury  as  follows: 

"  If  Ormond,  his  wife  and  child,  were  received  upon  one  of  the 
trains  under  the  control  of  the  receiver  or  his  servants,  to  be  car- 
ried to  some  point,  then  they  were  passengers,  and  would  continue 
«nch  at  least  until  they  had  been  carried  to  their  point  of  destina- 
tion, and  had  safely  alighted  from  the  train  upon  which  they  had 
been  carried,  and  in  addition  to  such  length  of  time,  if  their  bag- 
gage had  been  received  on  such  train  for  carriage  to  the  same 
place,  and  no  receipt,  bill  of  lading,  check,  or  other  like  evidence 
nad  been  delivered  to  him  for  it ;  and  if  it  was  for  this  reason 
proper,  under  the  circumstances,  for  him  to  go  to  the  car  where 
such  baggage  was  stored  for  the  pui*pose  of  identifying  and  claim, 
ing  his  property  and  receiving  it  from  the  employees  on  the  train , 
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then  he  had  the  right  to  do  so  subject  to  roles  hereinafter  given  as 
to  the  effect  of  any  negligence  of  which  he  himself  may  have  been 
guilty.  And  he  would  continue  to  occupy  to  the  receiver  the  re- 
lation of  passen^r,  so  long  as  he  did  nothing  more  than  just  indi- 
cated, ana  to  aid  and  assist  the  servants  in  identifying  and  remov- 
ing his  own  baggage  from  the  car  to  the  platform. 

*^  But  if  there  were  no  such  facts  as  just  explained  to  continue 
the  relations,  he  and  his  family  would  cease  to  be  passengers  when 
they  had  arrived  at  the  point  of  their  destination  and  had  safely 
alighted  from  the  cars.  And  if  Ormond,  after  he  had  safely 
alighted  from  the  train  with  his  family,  without  the  existence  of 
any  such  facts  as  are  above  supposed  to  render  it  necessary  or 
proper  for  him  to  do  so,  went  into  a  box  car  to  aid  and  assist  the 
men  there  employed  in  getting  out  his  goods,  without  the  exist- 
ence of  any  necessity  or  propriety  therefor,  and  while  so  assisting 
was  killed,  then  he  made  himself  a  fellow-servant  for  the  time  be- 
ing with  the  conductor,  engineer  and  fireman  on  the  train;  and  if^ 
under  such  circumstances,  he  was  killed  through  the  negligence  of 
some  or  all  of  them,  no  recovery  could  be  had  therefor.^' 

The  court,  in  the  charge  as  to  what  sort  of  negligence  would 
proximately  contribute  to  the  death,  gave  the  following :  "  If  a 
negligent  act  or  omission  of  his  (Ormond's)  so  far  contributed 
directly  and  naturally  to  his  death  as  that  but  for  it  he  would  not 
have  been  kiUedy  then  the  defendant  (the  railroad  company)  would 
be  entitled  to  your  verdict,  though  there  had  been  negligence  on 
the  part  of  the  servants  of  the  receiver ;"  and  refused  appellant 
the  fourth  special  charge  requested  on  this  subject.  The  fourth 
special  charge  requested  was  as  follows :  "  Gentlemen  :  If  you  find 
tnat  the  negligence  of  the  employees,  in  pa/rt^  proximately  con- 
tributed to  cause  Mr.  Ormond  s  injury  and  death,  <md  that  the 
negligence  of  said  Mr.  Ormond  also  proximately  contributed 
thereto,  then  the  plaintiff  cannot  recover  m  this  suit." 

J.  Y.  Oooch  for  appellant. 

Marsh  Glerm  and  «/.  J.  Word  for  appellea 

RoBEBTsoN,  A.  J. — ^Whether  James  Ormond,  after  he  had  alight- 
ed from  the  car  in  which  he,  his  wife,  child  and  nurse  had  been 
transported  from  Palestine  to  Jacksonville,  was  guilty  of  any  neg- 
ligence in  going  forward  to  the  box-car  containing  his 
ooreo  FORWARD  houschold  effects,  is  a  mixed  question  of  law  and  fact, 
a^quioto'for  and  in  the  clear  and  well-arranged  charge  of  the  court 
'^^^'  below  was  properly  submitted  to  the  jury.     The  jury 

were  authorized  under  the  testimony  to  conclude,  as  from  the  ver- 
dict they  must  have  done,  that  Ormond  had  no  receipt,  bill  of  lad- 
ing  or  check  for  his  goods,  and  whether  it  was  proper,  under  all 
the  circumstances,  for  him  to  go  to  the  car  containing  his  effects 
and  see  in  person  that  they  were  unloaded,  it  was  the  province  of 
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the  jury  to  determine.  What  he  should  have  done,  under  the 
circumstances,  is  what  a  prudent  man  would  have  done  in  the  same 
situation ;  and  what  was  done,  and  what  should  have  been  done, 
were  both  questions  for  the  jury.  T.  &  P.  Ry.  Co.  v.  Murphy,  46 
Tex.  356. 

The  authorities  all  agree  that  plaintiff  could  not  recover  if  the 
negligence  of  James  Ormond  proximately  contributed  to  his  death. 
This  expression  does  not  convey  to  the  unprofessional  mind  a  suffi- 
ciently definite  idea.  The  act  of  negligence  proximately  con- 
tributes to  the  injury  when,  without  the  act  of  negligence,  the  in- 
jury would  not  have  been  inflicted.  Wood's  Master  and  Servant, 
p.  638. 

The  court  below  did  not  err  in  the  general  charge,  in  submit- 
ting this  issue,  in  eschewing  the  technical  expression.  The  charge 
correctly  lays  down  the  rule  in  language  intelligible  to  the  jury. 

As  much  of  the  special  charge  quoted  in  the  fifth  assignment  of 
error  as  ought  have  been  given  was  embraced  in  the  general  charge. 
The  effect  of  the  charge  requested  was,  that  if  Jas.  Ormond's  fall, 
caused  "  by  accident  or  misadventure,"  contributed  to  his  death, 
the  plaintiff  could  not  recover.  Without  the  fall  the  injury  would 
not  nave  occurred.  But  if  he  was  not  at  fault  in  falling,  the  neg- 
ligence effecting  his  death  is  not  excused.  This  is  the  theory  of 
the  ^neral  charge,  and  is  correct. 

The  sixth,  seventh  and  eighth  assignments  of  error  relate  to  the 
insufficiency  of  the  evidence  to  sustain  the  verdict.  The  testimony 
is  too  voluminous  to  be  discussed  in  much  detail.  It 
must  suffice  to  say  that  there  is  a  confiict  of  testimony  -sufficikkcy 
on  every  material  point.  Wliether  Jas.  Ormond  was 
drunk  or  sober,  and  whether  he  had  a  receipt,  bill  of  lading  or 
check  for  his  goods,  were  questions  pertinent  in  determining 
whether  he  was  guilty  of  negligence  in  entering  the  car  from  which 
he  fell ;  whether  the  car  containing  his  goods  should  have  been  on 
the  main  track  or  the  switch  ;  whether  the  gangplank  should  have 
been  used  in  unloading;  whether  it  was  prudent  to  allow  the  fire- 
man to  run  the  engine  back  on  the  switch  while  the  car  on  the 
main  track  was  being  unloaded ;  whether  the  engine  was  thus  run 
too  fast ;  whether  the  bell  was  rung  or  other  proper  signals  given, 
were  all  questions  upon  which  there  was  more  or  less  conflict  of 
testimony.  The  jury  have  solved  these  questions  by  a  finding,  the 
logical  result  of  which  is,  that  Jas.  Ormond  was  properly  in  the 
car  he  fell  from,  and  that  the  engine  and  truck,  contact  with  one 
of  which  produced  his  death,  were  improperly  there  at  all,  or  there 
without  sufficient  warning,  or  in  too  rapid  motion.  To  sustain 
these  conclusions  there  is  neither  such  want  of  evidence  nor  such 
decided  preponderance  against  them  as  will  justify  the  reversal  of 
the  judgment  on  these  assignments  of  error. 

The  appellant  does  not  complain  of  the  charge  of  the  court  be- 
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low  on  the  ineafiai*e  of  damages,  nor  does  the  record  disclose  any 
jtjtAsuBK  OF  influence  exciting  the  jury  to  passion  or  prejudice,  A 
DAMAOKs.  former  jury  in  the  same  case  rendered  a  larger  verdict 

and  another  judge  refused  to  disturb  it.  Ey.  Co.  v.  Ormond,  62 
Tex.  274.  Taking  into  consideration  the  age,  life,  expectancy  and 
earnings  of  the  deceased  at  the  date  of  his  death,  an  easy  calcula- 
tion, such  as  that  suggested  by  appellant's  counsel,  would  yield  a 
much  smaller  sum  than  that  awarded  by  the  verdict.  But  the  ad- 
ditional experience  and  skill  which  may  have  been  acquired  in 
«ome  of  the  years  of  life  he  was  deprived  of  would  increase  his 
wages,  and  this  element  of  uncertainty  deprives  us  of  the  aritn- 
metical  standard  suggested  in  appellant's  brief.  And  in  the  ab- 
sence of  any  standard,  where  the  record  or  the  v^ry  size  of  the 
verdict  does  not  show  passion  or  prejudice,  we  cannot  determine 
that  the  verdict  is  clearly  excessive. 

Execution  is  properly  awarded  in  favor  of  appellee  for  the  whole 
amount  of  the  judgment,  but  the  court  ought  to  have  ordered  that 
the  sheriff  should  retain  one-half  of  all  moneys  collected,  outside 
of  the  costs,  until  a  guardian  of  the  estate  of  John  Ormond,  a 
minor,  has  qualified,  and  should  pay  over  the  sum  retained  to  such 
guardian.  The  judgment  of  the  court  below  will  be  re-formed  in 
diis  particular,  and  in  all  else  it  will  be  affirmed. 

Judgment  re-formed. 

What  Deceased  was  Earning  No  Standard  by  which  to  Estimate  Dam* 
ages.— East  Tenn.,  etc.,  R.  Co.  v.  White,  8  Am.  &  Eng.  R.  R.  Cas.  65,  but 
see  Market  St.  R.  Co.  «.  McEeever,  19  lb.  128. 


Texas  and  Pacific  K  Co. 

V. 

Cole. 
(Advance  Oase,  Texas.     October  29,  1886.) 

A  person  was  put  off  a  railroad  train  at  the  wrong  station,  at  nieht, 
through  negligence  of  the  company  in  selling  tickets  to  a  point  on  its  line 
at  which  its  trains  did  not  stop.  The  person  failed  to  make  any  inquiry  for 
a  place  to  find  shelter,  when  he  might  have  found  it  upon  inquiry.  There 
were  no  houses  or  lights  in  sight,  known  to  him,  and  the  agent  closed  the 
depot  almost  immediately  upon  his  arrival.  Beld,  that  by  walking  to  his 
destination,  instead  of  trying  to  find  shelter,  he  contributed  to  his  own  in- 
jury, and  was  not  entitled  to  recover. 

Appeal  from  Cass  county. 

Action  for  damages.  Plaintiff  had  judgment  below,  and  de- 
fendant appealed. 

K  H,  Jrrendergaet  for  appellant. 
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Willie,  0.  J. — Mrs.  Cole,  wife  of  the  appellee,  boarded  a  train 
of  appellant  at  Queen  City,  a  station  on  the  Texas  &  Pacific  E., 
having  a  ticket  entitling  her  to  be  carried  to  Galloway,  facts. 

another  station  on  the  same  road,  and  to  be  there  delivered  in 
safetv.  Mi*8.  Cole  carried  an  infant  in  her  arms,  and  was  accom- 
panied  by  her  husband's  brother,  and  by  her  step-daughter,  14 
years  of  age.  The  conductor  refused  to  stop  the  train  at  Gallo- 
way, but  carried  Mrs.  Cole  and  her  companions  to  Wayne,  a  sta- 
tion two  miles  beyond  Galloway,  where  they  alighted  from  the 
train.  It  was  12  o'clock  at  night  when  they  reached  Wayne,  and 
the  weather  was  cold,  and  the  ground  frozen.  Upon  their  arrival 
at  Wayne,  they  started  to  go  into  the  depot  house,  when  the  rail- 
road agent  there  told  them  that  it  was  time  to  shut  up,  closed  the 
door,  and  left.  Neither  Mrs.  Cole,  nor  any  one  with  her,  asked 
the  agent  if  there  was  a  place  in  Wayne  where  they  could  stay 
during  the  ni^ht ;  and,  seeing  no  lights  or  houses,  she  and  her 
companions  walked  the  railroad  track  back  to  Galloway.  It  was 
for  the  mental  and  physical  suffering  caused  thereby  that  damages 
were  sought  to  be  recovered  in  this  suit. 

The  defence  proved  by  the  sheriflE  of  Cass  county,  in  which 
Wayne  station  is  situated,  that  there  were  at  that  place  a  mill,  a 
boarding-house,  three  stores,  three  or  four  residences,  and  a  num- 
ber of  saloons,  in  which  the  mill  hands  lived.  The  boarding-house 
was  intended  for  the  mill  hands,  but  the  sheriff  stated  that  he  has 
stopped  there  and  got  his  meals.  The  plaintiff  recovered  a  judg- 
ment for  $750,  of  which  $350  was  afterwards  remitted,  and  the 
defendant  has  appealed  to  this  court. 

Two  objections  are  urged  to  the  judgment :  First.  It  is  said 
that  the  damages  claimed  and  recovered  by  the  plaintiff  resulted 
from  Mrs.  Cole's  own  imprudence  and  negligence,  and  that  she 
contributed  to  her  own  injury  by  walking  two  miles  on  a  cold 
night ;  and  that  she  did  this  of  her  own  accord,  and  not  by  reason 
of  the  act  of  the  defendant  in  carrying  her  beyond  her  place  of 
destination.  Second.  It  is  claimed  that  the  damages  given  by  the 
jury  were  excessive,  and  that  this  could  not  be  cured  by  a  remitti- 
tur. 

In  the  view  we  take  of  the  case,  it  will  not  be  necessary  to  con- 
sider the  second  question  raised  b}'  the  appellant.  That  the  walk 
from  Wayne  to  Galloway  was  the  immediate  cause  of  Mrs.  Cole's 
injuries  is  not  doubted.  Hence  her  right  to  recover  damages  on 
this  account  depends  upon  whether  or  not  it  was  an  act  cohtribdtort 
of  ordinary  care  on  her  part  to  attempt  this  walk,  under  SSSuxo'^  baoc 
the  circumstances.  Whatever  course  ordinary  care  noH."°"^ 
would  dictate  we  must  presume  the  conductor  supposed  she  would 
pursue,  and  for  whatever  injury  resulting  to  her,  notwithstanding 
she  used  such  care,  the  appellant  is  liable.  Wayne  must  have  been 
a  station  of  some  importance.  A  telegraph  office  was  kept  there, 
27  A.  &  E.  R.  Cas.— 10 
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and  both  day  and  night  trains  stopped  at  the  place.  It  was  a  small 
town,  with  stores,  dwelling-houses,  and  a  boarding-house,  at  which 
at  least  one  person  from  a  distance  had  been  entertained.  Had 
there  been  a  hotel  there,  known  to  Mrs.  Cole,  her  conduct  in  choos- 
ing to  walk  back  to  Galloway  on  so  intensely  cold  a  night,  instead 
of  seeking  lodgings  at  the  hotel,  would  have  been  inexcusable. 
Any  injury  she  thereby  received  would  be  charged  to  her  own 
negligence.  The  same  rule  would  hold  good  if  there  was  a  board- 
ing-house there  which  she  knew  had  accommodated  travellers ;  for 
she  could  have  concluded  that  she  could  be  sheltered  there, 
especiallv  in  view  of  her  uncomfortable  condition.  There  was  no 
hotel  at  \Vayne,  and  no  boarding-house  known  to  Mrc.  Cole ;  but 
this  latter  fact  did  not  excuse  the  course  she  pursued,  because  she 
made  no  use  of  the  means  in  her  power  to  find  out  whether  or  not 
there  was  a  place  at  the  station  wliere  she  could  obtain  lodging  for 
the  night.  If  there  was  no  such  place,  and  the  inquiry,  therefore, 
would  nave  been  fruitless,  or  if  there  was  no  one  of  whom  she 
could  make  the  inquiry,  there  would  have  been  some  excuse  for 
her  conduct.  But  there  was  a  house  there  at  which  she  could 
probably  have  obtained  lodging ;  and  the  depot  agent,  of  whom  she 
could  have  made  the  necessary  inquiries,  was  there,  and  in  her 
presence,  and  vet  she  said  nothing  to  him  about  the  subject.  She 
aid  not,  therefore,  use  the  means  in  her  power  of  saving  herself 
the  uncomfortable  walk  back  to  Galloway. 

The  appellant's  first  breach  of  duty  towards  Mrs.  Cole  was  in 
selling  her  a  ticket  to  Galloway  when  the  train  did  not  stop  at  that 
place.  This  was  the  foundation  upon  which  her  right  to  recovery 
rested.  The  appellant's  next  duty,  after  finding  it  impossible  to 
put  her  off  at  Galloway,  was  to  leave  her  at  the  nearest  station 
where  she  could  obtain  comfortable  accommodations,  and  from 
which  she  could  be  returned,  with  the  least  delay,  to  Galloway. 
International  &  G.  N.  K.  v.  Gilbert  64  Tex.  536.  There  is 
nothing  to  show  that  this  was  not  done ;  in  fact,  the  proof  reason- 
ably establishes  that  this  duty  was  performed.  Here  her  duty  to- 
wards the  company  commenced.  This  was  to  use  ordinary  care 
to  prevent  injuries  to  herself  greater  than  the  situation  demanded. 
As  the  ni^ht  was  very  cold,  and  the  ground  frozen,  ordinary  care 
dictated  that  she  should  obtain  lodging  at  Wayne,  if  possible,  and 
not  risk  a  walk  of  two  miles  back  to  Gallowa}',  attended,  as  it  must 
be,  with  discomfort  and  danger  to  the  health  of  herself  and  child. 
Yet  she  took  no  steps  to  find  out  if  she  could  get  quarters  for  the 
night  at  Wayne,  but,  on  the  contrary  assumption  that  she  could 
not,  undertook  the  uncomfortable  journey ;  and  she,  and  not  the 
railroad  company,  must  bear  the  consequences  of  her  choice. 

This  case  differs  in  all  material  respects  from  that  of  Inter- 
national &  G.  N.  K.  V.  Gilbert,  64  Tex.  536.  There  the  con- 
ductor, in  an  insulting  manner,  ejected  a  female  travelling  without 
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a  protector  from  the  train ;  putting  her  off  in  the  swamp  of  a 
river,  where  no  accommodations  which  she  was  boand  to  accept 
conld  be  obtained.  She  made  proper  inquiries,  found  out  her  sit- 
uation, and  had  every  reason  to  believe  tiiat  she  was  in  danger  of 
bodily  harm  if  she  remained.  Her  fright  caused  her  to  return  to 
the  nearest  safe  and  comfortable  place  of  which  she  had  any  knowl- 
edi^e.  Here  the  plaintiff  was  under  the  protection  of  a  male  com- 
panion. She  was  at  a  place  where,  upon  inquiry,  she  would  prob- 
ably have  found  comfortable  lodging — at  least  she  had  no  right 
to  assume  the  contrary — yet  she  asked  no  questions  as  to  whether 
she  could  be  thus  accommodated  ;  she  chose  to  walk  a  long  distance 
at  night,  in  severe  weather,  to  the  place  of  her  original  destination, 
rather  than  seek  comfortable  quartera  at  the  place  where  she  left 
the  train.  We  think  the  point  is  well  taken  that  the  injuries  for 
which  damages  were  sought  and  recovered  below  were  proximately 
caused  by  her  own  negligence. 

The  views  expressed  m  this  opinion  will  be  found  fnlly  sus- 
tained by  the  following  among  other  authorities :  Cooley,  Torts, 
674;  Lewis  v.  R.  Co.,  18  Am.  &  Enj.  B.  R.  Cas.  263;  and  au- 
thorities cited  in  opinion  and  notes ;  K.  Co.  v.  Eaton,  Id.  254,  and 
authorities  cited. 

Because  the  verdict  is  against  the  evidence  in  the  matter  indi- 
cated, the  judgment  is  reversed  and  the  cause  remanded. 

Injury  to  Passenger  Walking  Back  after  being  Carried  Beyond  Station. — 
A  reolway  passenger  was,  through  no  fault  of  his  own,  carried  some  distance 
beyond  his  station,  and  there  put  off  the  train,  and  in  going  back  to  the  sta- 
tion, fell  through  a  cattle-guard  or  trestle  and  was  injured.  Hddf  that  he 
may  recover  damages  from  the  company.  In  such  a  case  the  injury  received 
is  not  the  remote  consequence  of  the  wrong  done  by  the  company  in  carrying 
him  beyond  the  station  and  putting  him  on  at  a  point  beyond  where  he  was 
entitled  to  get  off;  but  is  the  natural  and  proximate  consequence  of  the 
wrong  done  in  carrying  him  to  the  point  beyond  the  station.  The  court 
say  :  '*  If  a  railway  carrier,  instead  of  discharging  his  passenger  at  the  place 
of  destination  called  for  by  the  contract  of  carnage,  lands  nim  at  another 
place  from  which  he  cannot  reach  the  place  of  destination  by  any  practicable 
route  without  encountering  a  serious  danger,  and  the  passenger  immediately 
thereafter,  proceeding  by  the  only  practicable  route  to  the  place  of  desti- 
nation, without  fault  or  negligence  on  his  part,  encounters  such  danger  and 
is  hut,  we  have  no  difSculty  m  saying  that  the  hurt  is  a  proximate  conse- 
quence of  the  wrong  done  by  the  carrier.  A  prudent  earner  would  foresee 
such  danger  to  the  passenger  and  should,  we  think,  be  held  bound  to  foresee  it 
and  to  answer  the  consequences  of  it.  On  this  point  the  case  is  governed  by 
the  ruling  made  by  this  court  in  Evans  v,  St.  Louis,  Iron  Mountain,  etc.,  R. 
Ck>„  11  Mo.  App.  463,  471." 

Winkler  v.  St.  Louis,  Iron  Mountain  &  S.  R.  Co.  (St.  Louis  Ct.  of  Ap- 
peals, February,  1886),  8  Western  Reptr.,  488. 

See  also  Terre  Haute,  etc.,  R.  Co.  o.  Buck,  18  Am.  &  Eng.  R.  R.  Cas.  234; 
St.  Louis,  etc.,  R.  Co.  9.  Marshall,  18  lb.  248;  McClelland  v,  Louisville,  etc., 
R  Co.  18  lb.  260;  Lewis  e.  Flint,  etc.,  R  Co.  18  lb.  268;  Brown  o.  Chicago, 
etc.,  R  Co.  8  lb.  444. 
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LVTEBNATIONAL  AND  ObBAT  NoBTHEBN  B.  Oo. 

V. 

Smith  and  Wifb. 

(Adinmee  Casey  Texas,     OOober  19,  1886. 

The  plaintiff,  a  lady  passenger,  was  on  the  wrong  train  by  her  mistake  and 
the  fault  of  the  defendant's  agent.  She  was  unwilling  to  pay  her  fare  for  being 
carried  further  on  the  train,  when  her  mistake  was  discovered,  and  was  put 
off  at  nigbt  at  a  lonely  place.  Owing  to  her  surroundings,  she  was  afraid  to 
remain  there  until  the  arrival  of  the  return  train.  She  walked  back  to  the 
next  station,  receiving  severe  injuries,  and  suffering  from  fright.  At  the 
trial  a  verdict  for  $8,000  damages  was  rendered.    Held, 

1.  Tlmt  the  defendant  was  not  entitled  to  have  the  jury  instructed  that 
if  plaintiff  was  a  trespasser,  and  refused  to  pay  fare,  she  could  be  put  off  at 
any  station,  if  plaintiff's  uncontradicted  testimony  shows  that  she  was  on 
the  train  by  an  innocent  and  natural  mistake. 

2.  That  the  plaintiff  was  not  precluded  from  recovering  by  the  fact  that 
she  refused  to  be  carried  further  on  the  train,  or  to  remain  at  the  place 
where  she  was  put  off. 

8.  That  the  verdict  was  not  excessive. 

A  charge  which,  as  far  as  it  goes,  g^ves  the  law,  is  not  objectionable 
upon  the  ground  of  not  setting  forth  with  sufficient  fulness  the  conditions 
under  which  the  verdict  should  be  for  defendant,  or  upon  the  ground  of  not 
entering  sufficiently  into  the  particulars  which  distinguish  remote  from  prox- 
imate causes,  if  special  charges  are  not  asked  for  upon  these  matters. 

Appeal  from  Gregg  connty. 

Action  brought  by  the  appellees  against  the  appellant  for  dam- 
ans for  putting  the  female  plaintiff  off  defendant's  train.  The 
ailegationB  of  the  plaintiff's  petition,  which  were  supported  by  the 
ef^idence,  were  to  the  effect  that  the  female  plaintiff  was  travelling 
with  two  infant  children  and  her  sister  from  Alabama  to  Terrell, 
Texas ;  that  she  had  a  ticket  issued  by  the  Texas  &  Pacific  R. 
Co.  entitling  her  to  go  to  Terrell  by  way  of  Longview  Junction  ; 
that  the  Texas  &  Pacific  R.  Co.  formed  a  connection  at  Longview 
Junction  with  the  defendant's  railroad;  that  there  the  train  on 
which  she  was  travelling  was  added  to  a  train  of  the  defendant 
company,  which  went  in  another  direction  than  to  Terrell ;  that 
she  asked  the  conductor,  who  was  an  employee  of  defendant  com-  . 
pany  if  she  was  on  the  right  train,  and  he  told  her  to  keep  her 
seat ;  that  she  did  so,  and,  after  leaving  Longview  Junction,  the 
conductor  came  round  for  tickets,  and,  after  looking  at  the 
tickets  of  hereelf  and  her  sister,  told  them  they  were  on  the 
wrong  train ;  used  insulting  language  to  them ;  had  the  train 
slowed  up,  and  put  them  off  at  an  abandoned  saw -mill  site,  not  a 
regular  station ;  that  it  was  night,  and  dark ;   that  only  a  few 
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people,  principally  negroes,  lived  there,  and,  being  afraid  to  stay 
there,  she  and  her  sister,  witli  the  children,  walked  back  to  Long- 
view  Junction,  four  or  five  miles,  through  a  swamp,  and  over  a 
railroad  bridge,  and  she  suffered  greatly  from  fatigue  and  fright. 

Defendant  s  answer  set  up,  among  other  things,  that  plaintiff 
was  offered  the  opportunity  to  go  to  Troupe,  and  from  there  to 
Mineola,  by  paying  passage  only  from  Troupe  to  Mineola,  wliere 
she  would  again  be  on  the  Texas  &  Pacific  Itaihvay,  or  to  take  the 
return  train  on  the  defendant's  road,  from  the  point  where  slie  got 
off,  back  to  Longview  Junction,  without  paying  anything.  There 
was  a  demurrer  to  the  petition,  which  was  overruled,  and  the  jury 
returned  a  verdict  for  plaintiff  for  $8,000.  Defendant  appealed 
from  the  judgment  on  the  verdict. 

Taylor  <&  Morrison  and  F.  B.  Sexton  for  appellant. 

T.  M.  Ccmvpbell^  John  M.  Duncan  and  W.  JB.  Wynne  for  appel- 
lees. 

WiLUE,  C.  J. — The  pleadings,  evidence,  and  charge  of  the  court 
in  this  suit  are  substantially  the  same  as  in  the  case  of  International 
&  G.  N.  R.  V,  Gilbert,  64  Tex.  536,  both  cases  having  arisen 
out  of  the  same  occurrence.  As  the  rulings  of  the  court  below 
upon  the  appellant's  demurrers,  as  also  the  charge  of  the  court  in 
this  case,  are  in  accordance  with  that  decision,  with  which  we  are 
content,  they  furnish  no  ground  for  reversing  the  present  judg- 
ment. 

The  remarks  of  the  special  judge  who  tried  this  case,  complained 
of  in  the  tenth  assignment  of  error,  were  directed  to  the  demur- 
rera,  and  not  to  the  evidence  to  be  introduced,  upon  which  latter 
alone  the  judgment  of  the  jury  could  be'  exercised.  We  are  at  a 
loss  to  know  how  a  remark  to  the  effect  that  all  the  questions 
raised  by  the  demurrer  had  been  settled  by  the  Supreme  Court  in  a 
companion  case,  where  the  pleadings  were  substantially  the  same 
as  those  in  the  case  on  trial,  could  influence  the  verdict  of  the  jury. 
With  the  pleadings  the  jury  had  nothing  to  do,  except  to  apply 
the  evidence  to  them,  and  ascertain  whether  the  case  made  by 
them  had  been  proved  by  evidence.  In  doing  this  they  could  not 
be  affected  in  the  least  by  any  remark  to  the  effect  that  the  plead- 
ings were  in  themselves  sufficient. 

As  to  the  eleventh  assignment  of  error,  it  is  enough  to  say  that, 
if  the  appellant's  counsel  wished  to  avail  themselves  of  an  .objec- 
tion to  the  language  of  opposite  counsel  in  addressing  the  jury, 
their  objections  should  have  been  presented  in  a  motion  for  a  new 
trial.  International  &  G.  N.  R.  v.  Irvine,  64  Tex.  535.  This 
was  not  done.  The  assignment  is  not,  therefore,  before  us  for  con- 
sideration. 

The  charge  of  the  court,  as  we  have  stated,  was  sanctioned  by 
us  in  the  Gilbert  case.    If  the  appellant  thought  that  the  charge 


160     INTERNATIONAL,   ETC.,   R.   CO.  V.  SMITH  AND   WIFE. 

did  not  set  forth  with  snfScient  fulness  the  conditions  under  which 
the  verdict  should  should  have  been  for  the  defendants,  or  if  it  did 
Dot  enter  sufficiently  into  the  particulars  which  distinguish  remote 
from  proximate  causes,  special  charges  should  have  been  asked 
upon  these  matters.  This  was  not  done,  and  the  charge,  bein^  the 
law  so  far  as  it  went,  furnishes  no  reason  for  reversing  the  judg- 
ment. 

The  court  properly  refused  the  special  charges  that  were  asked. 
There  was  no  proof  showing  that  Mrs.  Smith  remained  on  the  car 
■  ^  at  Lonffview  for  the  purpose  of  getting  passage  with- 

A  TEB8PA88SR  out  pajmg  for  it.  According  to  her  evidence,  she 
thought  she  was  entitled  to  ride  on  the  car  under  the 
ticket  she  held.  There  is  nothing  in  the  defendant's  evidence 
showing  that  she  knew  to  the  contrary  before  reaching  Fort's  Mill, 
the  place  where  she  left  tiie  train.  The  conductor  of  the  train  had 
no  recollection  of  the  circumstance  at  all,  and  no  witness  for  the 
defence  saw  the  plaintiff  till  she  arrived  at  Fort's  Mill.  That  this 
place  was  uncomfortable,  unsuited  for  the  accommodation  of  the 
plaintiff,  and  calculated  to  arouse  her  fears  for  the  safety  of  her- 
self and  children,  and  that  she  was  actually  so  frightened,  abun- 
dantly appears  from  her  testimony.  If,  therefore,  the  judge  had 
charged  that  if  she  was  a  trespasser  on  the  ti*ain,  and  refused  to 
pay  fare,  she  could  be  put  off  at  any  station,  the  jury  might  have 
understood  him  as  saying  that,  though  the  plaintiff  was  on  the 
train  through  an  innocent  mistake  and  one  liable  to  be  made  under 
the  circumstances,  she  could  rightfully  be  put  off  at  any  hour  of 
the  night,  and  at  any  station,  no  matter  how  uncomfortable  and 
apparently  dangerous  to  her  safety  it  might  be  to  leave  her  there. 
To  state  this  proposition  16  to  show  that  it  is  not  law.  The  charge 
of  the  court  upon  the  subject  was  correct,  as  wo  have  held,  and 
gave  the  law  applicable  to  the  facts  before  the  jury. 

If  we  understand  the  second  special  instruction  asked,  that,  too, 
was  properly  refused.  There  is  no  conflict  in  the  evidence  as  to 
plaihtiff'scow-  the  alarm  caused  to  the  plaintiff  by  the  appearance  of 
pucTAPPRovjcD.  things  at  Fort's  Mill,  and  that  she  thought  it  dangerous 
to  remain  with^  the  negroes,  who  seemed  to  be  the  only  per- 
sons residing  there.  She  was  not  bound  to  wait  for  a  return 
train,  if  she  had  reason  to  believe  that  she  or  her  children  would 
be  endangered  by  so  doing.  That  she  was  not  bound  to  go  to 
Troupe,  and  there  take  passage  to  Mineola,  and  pay  for  it,  we,  in 
effect,  held,  by  approving  the  charge  in  the  Gilbert  case.  Yet  this 
special  charge  would  have  prevented  a  recovery  of  the  full  amount 
of  damages  to  which  she  was  entitled,  if  she  refused  to  go  to 
Troupe,  and  pay  her  fare  from  there  to  Mineola,  or  if  she  refused 
to  stay  with  the  negroes  at  Fort's  Mill  till  a  train  going  to  Long- 
view  should  pass  that  place.  The  charge,  we  think,  gave  the  law 
upon  this  subject  as  adapted  to  the  facts  of  the  case. 
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We  know  of  no  authority  for  a  party  to  rely  upon  a  promise  of 
the  district  judge  to  charge  a  principle  of  law,  instead  of  framing 
a  special  charge  himself,  and  asking  the  judge  to  submit  it  to  the^ 

{'ury.  We  know  of  no  way  in  whicli  such  a  matter  can  be  brought 
before  us  as  around  for  reversal,  except  upon  bill  of  exceptions 
prepared  in  the  manner  provided  in  the  statute.  Kules  53,  54, 55, 
of  District  Court,  47  Tex.  626,  627.  This  the  appellant  has  not 
done. 

The  twenty-second  assignment  is  not  well  taken. 

As  to  the  excessiveness  of  the  verdict,  we  deem  it  necessary  only 
to  refer  to  what  was  said  in  the  Gilbert  case,  without  sxctssivs 
repeating  the  language  used.  It  is  applicable  to  the 
present  appeal  also.  We  did  not,  in  that  case,  deem  a  verdict  for 
$6,500  BO  excessive  as  to  require  that  it  be  set  aside.  In  this 
$8,000  was  allowed  the  appellees.  Mrs.  Smith's  physical  suffering 
seems  to  have  lasted  longer  than  that  of  her  sister,  Mrs.  Gilbert. 
Her  mental  anguish  must  also  have  been  greater,  as,  in  addition  to 
her  own  safety,  she  was  alarmed  also  for  mat  of  her  helpless  chil- 
dren. Danger  to  them  must  have  caused  greater  mental  agony  to 
a  mother  than  it  possibly  could  have  caused  to  one  more  distantly 
related.  The  jury  have  said  that  it  reauired  $8,000  to  compen- 
sate her,  and  we  cannot  say  that  less  would  have  been  sufficient. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 
See  Texas  &  Pacific  R  Co.  o.  Cole,  ante^  p.  144. 


DAM- 
AGES. 


NoBTH  Hudson  Coxtnty  B.  Oo. 

V. 

Mat. 

(Adoanee  Com^  Nbw  Jersey,    July  19,  1886.) 

The  plaintiff  was  riding  on  a  horse-car  of  the  defendant.  The  car  inside 
was  full  of  passengers,  and  the  platform  on  which  plaintiff  was  riding  was 
crowded  ana  also  the  rear  platform  was  full.  He  stood  on  the  front  plat- 
form, holding  on,  when  the  violence  of  the  sudden  jerk,  caused  by  the  driver 
whipping  his  horses,  threw  him  off  the  car.  The  plaintiff  was  sworn  and 
gave  evidence  in  the  cause.  The  company  called  witnesses  and  introduced 
evidence  to  contradict  testimony  of  the  plaintiff.  The  president  of  the  com- 
pany was  not  allowed  to  give  in  evidence  a  statement  made  in  writing  by  the 
conductor  of  the  car  after  the  accident.    In  an  action  to  recover  it  was  hdd — 

1.  That  it  was  not  error  to  refuse  to  nonsuit. 

2.  That  a  corporation  being  a  collection  of  individuals,  acting  through 
its  officers  and  agents,  who  are  admitted  to  testify  in  cases  where  the  corpo- 
ration is  a  party,  cannot  be  said  to  be  under  legal  disability,  and  the  opposing 
party  in  a  suit  can  be  examined  as  a  witness. 
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8.  That  the  written  statement  made  by  the  conductor  of  the  car,  in  the  line 
of  his  duty,  giving  details  of  the  accident  immediately  after  it  happened,  was 
not  admissible  in  evidence,  but  the  facts  must  be  proved  by  the  conductor  or 
others  who  witnessed  the  occurrence. 

4.  That  if  the  conductor  be  sworn  he  may  use  the  written  statement  to  re- 
fresh his  memory.  * 

Error  to  review  a  iadgment  for  plaintiff  in  an  action  for  per- 
fional  injuries  caused  by  negligence.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
J.  C.  Wesson  and «/.  £.  Vredenburgh  for  plaintiff  in  error. 
Jfcf.  T,  Newbold  for  defendant  in  error. 

Parker,  J. — John  May  brought  suit  againt  the  North  Hudson 
County  R.  Co.,  for  damages  resulting  from  pei-sonal  injuries  re- 
ceived by  him,  caused  by  the  alleged  negligence  of  said  company. 
The  trial  resulted  in  a  verdict  for  the  plaintiff  and  judgment  was 
entered  thereon. 

The  first  error  assigned  is,  that  the  court  admitted  the  plaintiff 
below  to  be  sworn  and  give  evidence  in  the  cause.  It  is  contended 
that  the  plaintiff  in  error,  a  corporation  aggregate,  being  only  an 
artificial  person,  incapable  of  speaking  and  giving  testimony,  the 
opposing  party  cannot  be  permitted  to  testify,  because  of  the  pro- 
vision of  the  statute  which  provides  that  no  party  shall  be  sworn 
where  the  opposite  party  is  prohibited  by  any  legal  disability  from 
being  sworn  as  a  witness. 

It  is  true  that  a  corporation  is  an  artificial  being,  invisible  and 
opricERs  Ain>  intangible;  but  it  is  a  collection  of  individuals  united 
poRATioN  AD-  iu  ouc  bodv,  acting  and  speaking  through  its  officers  and 
TIFT.  agents.     Since  the  law  which  enacts  that  interest  in  the 

event  shall  not  disqualify  a  witness,  tlie  officers  and  agents  as  well 
as  stockholders  are  admitted  to  testify.  So  long  as  thej'  are  admit- 
ted as  witnesses,  the  corporation  cannot  be  said  to  be  under  legal 
disability. 

The  court  was  right  in  admitting  May  as  a  witness. 

The  next  error  assigned  is  the  refusal  of  the  court  to  nonsuit. 
When  the  plaintiff  in  the  suit  rested,  it  appeared  from  the  testi- 
^^  mony  that  he  was  at  the  time  of  the  accident  riding  on 

BU8TAIJI  MOTioM  a  Iiorsc-Car  of  the  company,  and  was  thrown  off  in  con- 
sequence of  the  sodden  starting  of  the  car  by  the  driver. 
It  also  appeared  that  the  car-inside  was  full  of  passengers  ;  that  the 
platform  on  which  May  was  riding  was  crowded,  and  also  that  the 
rear  platform  was  full.  It  also  appeared  that  he  stood  on  the  front 
platform  holding  on,  when  the  violence  of  the  sudden  jerk  caused 
Dy  the  driver  whipping  his  horees  threw  him  off  the  car.  It  fur- 
ther appeared  that  May  was  riding  as  a  passenger  on  defendant's 
car  in  tne  only  place  he  could  find.  The  driver  had  received  him 
as  a  passenger  and  was  bound  to  exercise  care  towards  him,  so  as  to 
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carry  liim  safely.  When  the  case  was  rested  on  the  part  of  May, 
it  had  been  proved  that  the  company  was  negligent  in  starting  the 
car  suddenly  with  force  and  speed  suflScient  to  throw  him  on  the 
platform,  and  there  was  no  evidence  that  May  had  contributed  to 
the  accident.     * 

Tlie  court  did  right  in  refusing  to  nonsuit. 

After  the  motion  to  nonsuit  was  refused,  the  company  proceeded 
to  call  witnesses  and  introduce  evidence  to  contradict  the  testimony 
which  had  been  given  as  to  the  negligence  of  the  company,  and 
also  to  prove  negligence  on  the  part  of  May.  Witnesses  swore  that 
May  was  not  on  the  car  when  the  accident  occurred,  but  at  the  time 
was  trying  to  get  on  the  car,  while  it  was  in  motion  ;  also  that  the 
driver  did  not  whip  the  horses  to  start  the  car. 

The  case  was  submitted  to  the  jury  upon  the  evidence  produced 
on  both  sides,  which  was  contradictory.  The  motion  to  nonsuit 
was  not  renewed,  nor  was  the  court  asked  to  instruct  the  jury  to 
find  for  the  company.  Under  the  circumstances,  the  refusal  to  non- 
suit, if  wrong,  cannot  now  be  taken  advantage  of.  The  case  was 
tried  on  its  merits  and  the  jury  gave  credence  to  the  testimony  of- 
fered on  the  part  of  May.  Upon  writ  of  error  the  court  will  not 
set  aside  the  judgment,  even  if  it  be  thought  that  the  verdict  was 
against  the  weight  of  evidence.  There  must  be  some  error  in  the 
instructions  to  the  jury  by  the  court,  or  in  refusing  to  charge,  or 
in  the  admission  or  rejection  of  evidence  at  the  trial,  to  justify  a 
reversal. 

The  next  error  assigned  is  that  the  court  refused  to  receive  in 
evidence  a  statement  made  by  the  conductor  of  the  car,  reduced  to 
writing  by  the  president  of  the  company,  the  morning  after  the  ac- 
cident. W  hen  the  paper  was  offerea  in  evidence  the  statkmkwt 
court  asked  counsel  in  what  view  of  the  case  he  thought  ^JfoE^L  ^"" 
the  evidence  competent ;  to  which  question  answer  was  '^""^"• 
made  that  the  offer  of  the  paper  was  as  a  statement  made  immedi- 
ately after  the  accident  by  a  person  in  performance  of  his  duty. 
The  court  did  right  in  refusing  to  admit  the  paper  in  evidence. 
The  conductor  was  a  witness  and  could  have  given  his  version  of 
what  was  said  and  done  under  oath.  He  might,  perhaps,  have  used 
the  written  statement  made  through  his  dictation  in  liis  presence 
to  refresh  his  memory ;  but  the  paper  itself  was  not  legal  evidence. 
It  was  not  made  under  oath,  and  if  it  turned  out  that  the  statement 
was  not  true  an  indictment  for  perjury  would  not  lie. 

The  remaining  assignments  of  error  are  to  the  charge  of  the 
court.  One  complaint  is  that  the  judge  did  not  charge  the  jury 
that  if  May  was  guilty  of  negligence,  the  verdict  should  chaboktojubt 
be  for  the  company.  The  court  did  so  charge  in  sub- 
stance. In  his  charge  the  judge  said :  ^'  In  stating  the  rule  that 
injury  resulting  from  negligence  of  one  in  the  performance  of  duty 
is  actionable  and  must  be  paid  for  in  damages,  an  important  phaso 
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of  this  rule-  most  be  emphasized  :  and  that  is,  that  whenever  the 
plaintiff  has  himself,  in  any  essential  degree,  by  his  own  negli- 
gence, contributed  to  the  injury  there  can  be  no  recovery.''  And 
again :  ^^  If  the  plaintiff  was  in  the  act  of  boarding  a  passenger 
car,  it  failing  to  stop  on  his  signal,  and  b^  that  means  he  became 
entangled  and  suffered  injury,  my  instruction  to  you  is,  that  was  an 
act  of  contributory  negligence  in  him  such  as  would  defeat  his  re- 
covery."   No  language  could  be  more  emphatic. 

In  every  respect  complained  of  the  charge  was  legally  correct, 
very  carefully  worded,  and  stated  the  case  fairly,  leaving  to  the  jury 
to  decide  upon  the  conflicting  evidence. 

The  judgment  should  be  affirmed. 

Injury  to  Passenger  while  Riding  on  Street-Car  Platform. — See  Fleck e. 
Union  R  Co.,  16  Am.  &  Eng.  R.  R.  Gas.  872;  Germantown  P.  R.  Co.  «.  Wal- 
ling, 2  lb.  20;  Wells  e.  Lynn  &  B.  R.  Co.,  2  lb.  27;  13th,  etc.,  St.  Pass.  R. 
Co.  e.  Boudrou,  2  lb.  80;  Nolan  e.  Brooklyn,  ete.,  R.  Co.,  8  lb.  468;  Downie 
e.  Hendry,  8  lb.  386. 


Babtholomew 

V. 

New  Yobk  Central  and  Hm>80N  Biveb  B.  Go. 

(Advance  Ccue,  Neva  York,    Jtme  1,  1886.) 

A  passenger  in  a  railroad  car,  in  obedience  to  a  trainman^s  call  to  ''change 
cars, ''  and  after  the  car,  on  arriving  at  a  station,  had  so  nearly  stopped  that 
it  appeared  to  persons  of  ordinary  intelligence  and  observation  to  have  fully 
stopped,  rose  and  walked  towards  the  exit.  He  was  thrown  down  and  injured 
by  a  sudden  jerk  of  the  car.  Held^  that  he  was  not  chargeable  with  contriba- 
tive  negligence,  and  may  recover  damages  for  injuries  received. 

Appeal  from  an  order  of  the  Supreme  Court  at  General  Term 
in  the  Fifth  Department,  affirming  an  order  denying  defendant's 
motion  for  a  new  trial,  and  from  a  judgment  in  favor- of  plaintiff 
in  an  action  brought  to  recover  damages  for  personal  injuries. 
Affirmed. 

Memorandum  of  decision  below,  34  Hun,  624. 

The  facts  are  sufficiently  stated  in  the  opinion* 

Edward  Hb/rris,  for  appellant. 

Wm,  S.  Oliver^  for  respondent. 

Earl,  J. — The  only  ground  of  error  alleged  by  the  defendant  is 
the  exception  taken  to  tne  following  phrase  in  the  judge's  charge : 
"  If  the  train  appeared  to  have  stopped,  then,  for  all  practical  pur- 
poses and  for  tne  consideration  of  this  case  it  had  stopped." 
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This  phrase  was  followed  and  explained  by  this  language :  ^^  If 
from  the  evidence  yon  shall  say  that  when  this  woman  stepped 
out  npon  the  platform  tlie  train  had  stopped  or  appeared  to  .per- 
sons of  ordinary  intelligence  and  observation  to  have  stopped,  fol- 
lowing, as  it  did,  the  conceded  announcement,  the  fact  that  an  an- 
nonncement  had  been  made  that  the  station  had  been  approached, 
and  by  a  sudden  jerk,  of  which  she  had  no  warning,  she  was  pre- 
cipitated and  received  this  injary,  she  has  a  right  oi  action." 

There  was  no  error  in  the  portion  of  the  charge  excepted  to.- 
The  plaintifi  was  in  a  strange  place  in  the  night  time,  and  upon 
her  inquiry,  as  the  train  neared  Rochester,  the  conductor  informed 
her  that  she  must  clian^  cars  at  the  first  place  at  wliich  the  train 
would  stop ;  that  "  Eochester  "  would  be  called,  and  she  must  take 
the  second  right-hand  train. 

Some  time  after  this  the  brakeman  called  ^^  Eochester ;  change 
cars."  The  train  was  then  either  stopped,  or  slowed  down  so  that 
to  her,  in  the  inside  of  the  car,  it  appeared  to  have  stopped.  She 
was  bound  to  act  upon  appearances,  and  after  making  the  announce- 
ment, if  the  train  was  run  so  slow  as  to  appear  to  a  person  of  ordi- 
nary intelligence  and  observation  to  have  stopped,  ordinary  care 
for  the  safety  of  the  passengers  required  the  train  to  be  so  run  and 
managed  as  not  to  endanger  their  lives ;  and  a  sudden  jerk  or  start, 
witliout  any  warning,  when  tlie  passengers  were  upon  tlieir  feet 
moving  toward  the  platform  of  the  cars,  was  sufficient  evidence  of 
carelessness  to  im{ft>se  liability  upon  the  defendant.  As  to  any  one 
in  tlie  cars,  when  the  train  appeared  to  have  stopped  it  was  the 
same  as  if  it  had  stopped,  and  tne  same  duty  restea  upon  the  de- 
fendant to  care  for  tlie  safety  of  the  passengers. 

The  judgment  should  be  affirmed,  with  (^sts. 

All  concur. 


Solomon,  Admnx., 

V. 

Manhatian  B.  Co. 


{Advance  Cau^  New  York.    November  28,  1886.) 

The  deceased  was  well  acquainted  with  the  defendant's  station  and  its 
sarroundings  and  the  manner  of  operating  the  trains.  He  endeavored,  to- 
other with  two  other  persons,  to  board  an  elevated  railway  train  after  it 
had  begun  to  move  from  the  station.  The  two  other  persons,  who  were 
slightly  in  advance  of  deceased,  either  pushed  back  the  car  platform  gate  or 
it  was  drawn  back  for  them  by  the  conauctor,  the  gate  having  either  been 
closed  or  was  then  being  closed  by  the  conductor,  and  succeeded  in  boarding 
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the  train.  Deceased  took  hold  of  the  stanchions  of  the  car,  placed  one  foot 
on  the  platform,  and  was  in  the  act  of  passing  onto  the  car,  when  the  con- 
ductor closed  the  gate,  and  deceased,  clinging  to  the  car,  was  carried  a  few 
feer until  he  came  in  contact  with  a  projection  from  the  station  platform, 
and  received  injuries  from  wJiich  he  died.  In  an  action  to  recover  damages 
for  the  death  of  plaintifTs  intestate,  it  was  Tidd  that  deceased  was  guilty  of 
contributory  negligence,  and  that  a  nonsuit  was  properly  directed. 

The  presumption  of  negligence  in  the  case  of  one  attempting  to  board  a 
moving  train  is  stronger  even  than  in  the  case  of  one  attempting  to  alight 
from  a  moving  train. 

Appeal  from  a  jiidgment  of  the  Supreme  Court  at  General 
Term  in  the  First  Department,  affirming  a  judgment  of  the  Cir* 
cult  Court  dismissing  the  complaint  in  an  action  to  recover  for  tho 
death  of  plaiii tiffs  intestate,  alleged  to  have  been  caused  by  negli- 

fence  of  defendant  in  operating  an  elevated  railway  in  the  city  of 
few  York.     Affirmed. 

The  action  has  been  twice  tried.  Upon  the  first  trial  plaintiflE 
obtained  a  verdict.  Upon  appeal  the  General  Term  reversed  the 
judgment  in  her  favor  for  error  of.  law,  such  error  being  the 
refusal  to  nonsuit  the  plaintiflE  or  to  direct  a  verdict  for  defend- 
ant.    31  Hun.  5. 

From  this  order  plaintiflE  appealed  to  the  Court  of  Appeals,  and 
the  appeal  was  dismissed.     95  N.  Y.  672. 

Upon  a  second  trial  the  complaint  was  dismissed,  and  the  judg- 
ment in  defendant's  favor  was  affirmed  by  the  General  Term,  for 
the  reason  that  the  evidence  presented  by  both  parties  was  similar 
to  that  given  on  the  former  trial  of  the  cause. 

From  this  judgment  of  the  General  Term  plaintiflE  appealed  to 
this  court. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion. 

Geo.  Putnam  Smith  for  appellant. 

Edward  S,  RapaUoy  with  whom  waa  Robert  E,  Deyo^  for  re- 
spondent. 

Andbews,  J. — It  is  undisputed  that  the  train  was  in  motion  at 
paots.  the  time  the  plaintiflE's  intestate  attempted  to  enter  it. 

It  had  been  brought  to  a  stop,  according  to  the  usual  custom,  on 
reaching  the  Chatham  Square  station,  for  the  purpose  of  discharg- 
ing and  receiving  passengers,  and  had  started  again  before  the  de- 
ceased and  the  two  men  in  front  of  him,  hurrying  from  the  Thiid 
Avenue  train  across  the  bridge  and  down  the  steps  to  the  station 
platform  of  the  Second  avenue  road,  had  reached  the  rear  of  the 
first  car.  It  is  also  undisputed  that  the  conductor,  who  was  stand- 
ing on  the  platform  between  the  first  and  second  cars,  had  given 
the  signal  to  start  the  train,  and  had  closed  or  attempted  to  close 
the  gate  before  the  first  of  the  three  men  reached  tlie  car.  The 
train  at  this  time,  as  we  have  said,  had  started  and  was  slowly 
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moving,  but  with  a  constantly  accelerated  speed.     The  two  men  in 
advance  of  the  intestate  succeeded  in  safely  boarding  the  train. 

The  intestate  was  a  few  feet  behind  them.  .  He  attempted  to 
get  onto  the  platform  of  the  car  after  the  others. 

The  evidence  tends  to  show  that  he  took  hold  of  the  stanchions 
of  the  car  with  both  hands  and  placed  one  foot  upon  the  car  plat- 
form, and  was  in  the  act  of  passing  onto  tlie  car  when  the  con- 
ductor  closed  the  gate  against  the  deceased,  who,  clinging  to  the 
car  or  possibly  being  caught  in  some  way  by  the  gate,  was  carried 
along  a  few  feet,  until  his  body  came  in  contact  with  a  water  pipe 
extending  horizontally  at  the  end  of  the  station  platform,  and  re- 
ceived the  injuries  of  which  he  subsequently  died. 

There  is  a  conflict  of  evidence  as  to  whether  the  gate  had  been 
fully  closed  before  the  two  men  in  front  of  the  intestate  reached 
the  car.  The  conductor  testified  that  it  was  closed  at  that  time 
and  was  pushed  open  by  them.  Witnesses  for  the  plaintiff  testified 
that  the  conductor  was  closing  the  gate  as  the  two  men  approached 
the  car,  and  opened  it  for  them  to  enter,  and  then  closea  it  as  the 
intestate  was  attempting  to  get  on. 

There  is  also  some  discrepancy  in  the  evidence  as  to  the  distance 
from  the  car  platform  to  the  water  pipe  at  the  end  of  the  station 
platform,  when  the  intestate  reached  the  car.  One  of  the  plaintiff's 
witnesses,  who  saw  the  whole  transaction,  testified  that  the  dis- 
tance was  four  or  five  feet,  and  other  witnesses  testified  that  it  was 
ten  feet. 

"Wilson,  a  witness  for  the  plaintiff,  testified :  "  Although  my 
glance  was  momentary,  I  saw  nim  (deceased)  constantly  from  the 
time  he  put  his  foot  on  the  car  until  he  struck  the  projection  ;  in 
my  best  judgment  that  may  have  been  five  feet,  but  I  think  it  was 
about  fotir  feet,  the  distance." 

Haller,  also  a  witness  for  the  plaintiff,  was  asked :  "  The  whole 
occurrence  from  the  time  the  conductor  pulled  the  bell  to  start  the 
car  until  Mr.  Solomon  struck  against  the  projection  and  fell,  occu- 
pied but  a  very  short  space  of  time,  did  it  not  ? "  .  He  answered  : 
**  A  very  little  time  ;  quicker  than  I  can  tell  you." 

In  view  of  the  undisputed  fact  that  the  car  was  moving  when 
the  deceased  attempted  to  enter  it,  it  is  evident  that  the  obstruction 
against  which  the  deceased  was  perilously  near,  and  that  a  collision 
was  inevitable  if  the  decased  should  fail  to  get  onto  the  car  and 
should  be  carried  along  a  few  feet  in  the  position  in  which  he  was 
when  the  gate  was  closed. 

The  station  platform  was  lighted  and  "  everything  was  clear." 
The  deceased  had  been  accustomed  to  take  the  train  in  the  even- 
ing at  this  station  for  more  than  a  year.  His  son,  who  usually 
accompanied  his  father,  testified  that  ^'  the  train  stops  very  sharp 
and  goes  off  very  quick."  The  trains  ran  every  five  minutes. 
There  can  be  no  doubt  that  the  deceased  was  familiar  with  the 
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Bnrronndings  and  was  acquainted  with  the  manner  of  operating 
the  trains. 

We  are  of  opinion  that  the  nonsuit  was  properly  directed.  It 
NoHBuiT  PBOP-  must  be  assumed  that  the  deceased,  when  he  attempted 
KRLT  DiREcraD.  ^  Gutcr  thc  Car,  knew  that  it  was  in  motion.  We  can- 
not know  what  was  passing  in  his  mind,  or  of  what  existing  facts 
he  was  actually  cognizant,  except  by  inference.  But  what  others 
saw  and  knew  in  respect  to  matters  equally  open  to  his  observation, 
must  be  presumed  to  have  been  seen  and  known  by  him  ;  especially 
is  this  presumption  a  reasonable  one  in  respect  to  matters  whicn 
common  prudence  required  him  to  know  and  observe  before  he 
attemptea  to  enter  the  car.  Knowing  then,  as  must  be  inferred, 
that  the  train  was  in  motion,  he  took  the  risk  of  the  attempt  to 
board  it.  The  movement  of  the  train  was  itself  notice  to  him 
that  the  time  for  receiving  passengers  had  passed.  He  undoubt- 
edly thought  he  could  board  the  train  in  safety,  and,  except  for  the 
act  of  the  conductor  in  closing  the  gate,  the  attempt  would  prob- 
ably have  been  successful. 

It  does  not  appear  that  the  deceased  knew  of  the  attempt  of  the 
conductor  to  close  the  gate  before  the  two  men  who  preceded  him 
entered  the  car.  But  he  was  in  a  position  to  have  seen  it,  and 
the  act  was  observed  by  the  other  witnesses.  We  are  of  the  opin- 
ion that  the  attempt  of  the  deceased  to  enter  the  train,  under  the 
circumstances  disclosed,  was  in  law  a  negligent  act  which  contrib- 
uted to  his  death. 

It  is,  we  think,  the  general  rule  of  law  established  by  the  de- 
cisions  in  this  and  other  States,  as  claimed  by  the 
iNo TRAIN msou'  Icamcd  counsel  for  the  respondent,  that  the  boardinor 
and  ahghtmg  from  a  movmg  tram  is  presumably  and 
generally  a  negligent  act,  per  se^  and  that  in  order  to  rebut  this 
presumption  and  justify  a  recovery  for  an  injury  sustained  in  get- 
ting on  or  off  a  moving  train,  it  must  appear  that  the  passenger 
was  by  the  act  of  the  defendant  put  to  an  election  between  alter* 
nate  dangers,  or  that  something  was  done  or  said,  or  that  some 
direction  was  given  to  the  passenger  by  those  in  charge  of  the 
train,  or  some  situation  created,  which  interfered  ta  some  extent 
with  his  free  agency,  and  was  calculated  to  divert  his  attention 
from  the  danger,  and  create  a  confidence  that  the  attempt  could 
be  made  in  safety. 

Mclntyre  v,  Kailroad  Co.,  37  N.  T.  287,  and  Filer  v.  Railroad 
Co.,  49  N.  T.  47,  were  cases  of  injury  sustained  by  passengers,  in 
the  one  case  by  going  from  one  car  to  another  by  direction  of  one 
of  the  trainmen  to  get  a  seat  while  the  train  was  in  motion,  and 
in  the  other  by  leaving  a  moving  car  at  a  station  by  direction  of 
a  brakeman,  who  directed  the  plaintiff,  a  woman,  to  get  off,  saying 
that  the  train  would  not  stop. 

In  Burrows  v,  Erie  R.  Co.,  63  N.  Y.  556,  the  court  reversed  a 
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judgment  recovered  for  an  injury  to  a  passenger  in  alighting  at 
his  station  from  a  moving  car ;  and  in  Morrison  v.  Erie  R.  Co., 
66  N.  Y.  302,  the  court  reversed  a  verdict  for  the  plaintiff  under 
very  similar  circumstances. 

It  is  said  by  Bapallo,  J.,  in  Burrows  v.  Erie  R.  Co.,  that  "  the 
cases  in  which  a  recovery  has  been  allowed,  notwithstanding  that 
the  passenger  undertook  to  leave  the  car  while  in  motion,  are  ex- 
ceptional and  depend  upon  peculiar  circumstances."  In  short,  as 
we  now  understand  the  rule  established  by  the  decisions,  it  is  pre- 
sumptively a  negligent  act  for  a  passenger  to  attempt  to  alight 
from  a  moving  train,  and  it  is  not  sufficient  to  rebut  the  presump- 
tion that  the  trainmen  acquiesced  in  the  action  of  the  passenger, 
or  that  the  company  violated  its  duty  or  contract  in  not  stopping 
the  train,  or  that  to  remain  on  the  train  would  subject  the  passen- 
ger to  trouble  or  inconvenience ;  but  that  to  excuse  such  an  act 
and  free  the  plaintiff  from  the  charge  of  contributory  negligence^ 
there  must  be  a  coercion  of  circumstances  which  did  not  leave  the 
passenger  in  the  free  and  untrammeled  possession  of  his  faculties 
and  judgment. 

Negligence,  no  doubt,  is  usually  a  question  of  fact  of  which  the 
jury  must  inquire,  but  the  inference  of  negligence  in  a  given  case 
may  be  so  clear  and  convincing  that  the  judge  may  direct  a  verdict. 

The  conclusion  that  it  is  prima  fouAe  dangerous  to  alight  from 
a  moving  train  is  founded  on  our  general  knowledge  and  common 
experience,  and  it  is  akin  to  the  conclusion,  now  generally  accepted, 
that  it  is  in  law  a  dangerous  and  therefore  a  negligent  act,  unless 
explained  and  justified  by  special  circumstances,  to  attempt  to 
cross  a  railroad  track  without  looking  for  approaching  trains.  In 
boarding  a  moving  train  there  is  generally  less  excuse  than  in 
alighting  from  one.  The  party  Attempting  it  is  not  often  under 
the  same  stress  of  circumstances  as  frequently  happens  in  the  for- 
mer case.  He  may  be  compelled  to  wait  for  another  train  ;  but 
this  is  an  inconvenience  merely,  which  does  not  justify  exposing 
himself  to  hazard. 

In  Phillips  V.  Railroad  Co.,  49  N".  T.  177,  the  plaintiff  was 
thrown  against  a  platform  in  attempting  to  board  a  ti*ain  while  in 
motion,  and  a  nonsuit  was  sustained  in  this  court.  In  the  present 
case  the  intestate  was  familiar  with  the  situation.  He  must  have 
known  that,  according  to  the  ordinary  rules,  the  time  for  receiving 
passengers  had  passed,  and  that  the  greatest  celerity  and  promptness 
was  required  on  the  part  of  those  entrusted  with  the  management 
of  trains. 

It  is  said  that  the  opening  of  the  gate  by  the  conductor  was  an 
invitation  for  him  to  enter,  and  that  if  the  conductor  had  not  closed 
the  gate  upon  him  he  would  have  boarded  the  train  in  safety.  It 
is  true  that  the  opening  of  the  gate  to  admit  the  two  men  in  front 
of  the  deceased,  and  their  safe  entrance,  may  have  given  the  in- 
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testate  confidence  that  he  conid  enter  also.  But  the  act  of  the 
conductor,  as  the  sequel  shows,  was  not  intended  as  an  invitation 
to  the  intestate,  and  the  conductor's  misjudgment  or  negligence 
was  one  of  the  hazards  which  the  intestate  ran.  It  did  not  relieve 
him  from  the  imputation  of  negligence  because  he  did  not  foresee 
the  obstruction  which  would  be  interposed,  or  that  without  the 
negligence  of  the  conductor  the  accident  would  not  have  hap- 
pened. One  of  the  very  dangers  of  the  situation  arose  from  the 
tact  that  all  the  contingencies  upon  which  the  success  of  the  effort 
to  enter  the  car  depended  could  not  be  anticipated.  If  men  will 
take  such  hazards,  they  must  bear  the  consequences  of  their  own 
rashness ;  and  it  is  no  just  reason  for  visiting  the  consequences 
upon  another,  that  his  negligence  co-operated  in  producing  the 
result. 

We  think  the  judgment  should  be  afSrraed. 

EuGEB,  Ch.  J.,  Eabl  and  FmoH,  JJ.,  concur.  Miller  and 
Danfobth,  JJ.,  dissent,  Bafallo,  J.,  taking  no  part. 

Injury  to  Pastenger  While  Attempting  to  Qet  on  Moving  Train. — See 
note  to  Conner  e.  Citizens'  St.  R  Co.,  26  Am.  &  £ng.  B.  R.  Cas.  218. 
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V. 

Webstbb. 
(Advance  OcoBy  Pimruyhania.    October  4,  1880.) 

It  is  not  negligence,  per  m,  for  a  passenger  to  ^t  ofiE  a  car  that  is  moving 
slowly,  in  response  to  an  invitation  by  a  person  in  charge  9f  the  train.  But 
.  if  the  train  is  moving  so  rapidly  as  to  render  it  clearly  dangerous  to  attempt 
to  get  off,  the  passenger  who  does  get  off  is  negligent. 

When  there  is  doubt  whether  the  speed  of  the  train  was  so  rapid  as  to  ren- 
der it  clearly  dangerous  to  get  off,  the  fact  is  for  the  jury. 

In  a  suit  for  damages  for  injuries  sustained  by  a  passenger  on  a  gravity 
railroad  in  alighting  while  the  train  was  moving  no  faster  than  a  man  can 
walk,  past  the  point  at  which  the  conductor  had  promised  to  let  him  off, 
there  was  a  conflict  of  testimony  as  to  whether  the  conductor  ordered  him 
to  get  off  or  cautioned  him  against  getting  off  until  the  train  stopped.  HM, 
that  the  fact  of  the  passenger^  negligence  was  for  the  jury. 

The  validity  of  the  execution  of  a  commission  to  take  testimony  is  not  af- 
fected by  the  fact  that  the  commissioner  signs  himself  throughout  as  a  notary 
public  merely,  except  across  the  seal  of  the  envelope  in  which  he^returna  the 
testimony. 
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Error  to  the  Common  Pleas  of  Wayne  county,  to  review  a 
judgment  on  a  verdict  for  the  plaintiff  in  an  action  of  trespass  on 
the  case  for  negligence. 

Affirmed. 

This  was  an  action  by  Gilbert  L.  Webster  as^ainst  the  President, 
Managers  and  Company  of  the  Delaware  &  itudson  Canal  Co.,  to 
recover  damages  for  injuries  to  the  plaintiff,  alleged  to  have  result- 
ed from  the  negligence  of  the  defendant's  employees. 

At  the  trial  oefore  Collxjm,  P.  J.,  the  following  facts  appeared  : 

The  defendant  operated  a  gravity  railroad  between  Carbondale 
and  Honesdale.  The  cars  ran  on  a  moderate  down  grade  between 
the  inclined  planes,  and  were  controlled  by  means  of  brakes  ;  they 
were^light  and  easily  stopped  and  controlled  by  the  brakes ;  and 
the  practice  was  to  stop  at  almost  any  point  where  passengers  de- 
sired to  get  on  or  off. 

The  only  intermediate  point  on  the  foad  where  a  depot  was 
maintained  was  Waymart;  and  while  at  the  time  of  the  accident 
there  were  many  other  places  that  were  understood  by  the  conduct- 
ors and  those  who  frequented  the  road  as  stopping  places  when 
there  were  passengers  to  get  on  or  off,  there  was  notning  to  indi- 
cate these  stopping  places,  not  even  platforms.  The  plaintiff  was 
not  acquainted  with  the  road  and  knew  nothing  about  these  stop- 
ping places  or  their  location.  On  the  17th  of  December,  1879,  he 
started  to  go  to  the  house  of  his  son-in-law,  who  lived  on  the  rail- 
road but  a  few  rods  from  Keen's  sawmill.  He  knew  where  his 
son-in-law  lived,  but  did  not  know  whether  Keen's  mill  was  a 
regnlar  stopping  place  or  not. 

He  asked  the  ticket  agent  at  Waymart  if  he  could  get  a  ticket  so 
he  could  get  of  at  Keeirs  mill,  and  was  given  to  understand  that 
he  could.  He  bought  a  ticket  marked  "  Keen's."  The  conduc- 
tor understood  that  he  was  to  get  off  at  Keen's  mill  and  promised 
to  let  him  off  at  that  point.  The  cars  were  stopped  at  George 
Keen's  house,  which  was  not  a  regular  stopping  place,  about  half  a 
mile  above  Keen's  mill,  to  allow  other  passengers  to  get  off. 
When  nearing  Keen's  mill,  the  cond  actor  applied  the  brakes,  the 
plaintiff  came  out  on  the  platform  of  the  car  preparatory  to  getting 
off;  the  conductor  stood  at  the  brakes  and  the  speed  of  the  train 
was  slackened  so  it  was  moving  about  as  fast  as  a  man  would  or- 
dinarily walk,  or,  according  to  the  conductor's  evidence,  perhaps  a 
little  slower. 

They  had  passed  Keen's  mill,  and  plaintiff  was  standing  on  the 
car  step. 

As  to  what  then  occurred  the  testimony  was  contradictory. 

The  plaintiff  testified : 

^^  Mr.  Penwarden  (the  conductor)  came  out  of  his  car,  he  was  in 
the  head  car,  and  broke  up  the  car  because  it  was  running  very 
fast,  until  we  got  right  opposite  the  house.    Said  he  ^  Oet  off.'    1 
37  A.  &  E.  R  Ca8.--ll 
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didn't  make  him  no  reply.  Eight  away  said  he,  '  Get  oflE.'  I  spoke 
to  him  and  said :  '  I  will  when  you  stop  your  shebang.'  We  went 
a  short  distance  farther,  and  he  .said.  '  I  tell  you  get  oS.'  I  got 
off,  and  as  I  ^ot  off,  I  staggered  back  against  the  car,  and  that  threw 
me  down.  I  had  a  box  in  my  hand,  and  it  t^re  that  pretty  bad, 
and  I  fell  onto  my  hands  and  knees." 

The  conductor  testified  as  follows : 

"  When  he  came  out  on  the  platform  I  said :  *  Mr.  Webster, 
where  are  you  eoing  here  V  Then  we  had  got  fully  up  to  the 
house,  even  with  it,  and  a  trifle  past  it,  and  he  said  :  '  I  am  going 
right  here.'  He  had  a  square  box  in  his  hand.  It  was,  peniaps, 
such  a  box  as  milliners  keep  feathers  and  such  things  in.  It  might 
have  been  two  foot  long  and  it  might  not.  He  had  that  right  in 
both  hands,  and  I  saw  that  he  was  making  an  effort  as  if  he  wanted 
to  get  off.  I  saw  by  his  motions  that  he  intended  to  get  off. 
I  said:  ^Wait  until  we  stop,'  but  he  stepped  right  off  upon 
the  ground.  He  didn't  take  hold  of  the  railing  of  the  car 
There  is  a  hand  rail  to  take  hold  of,  to  get  on  and  o^  and  to  pro- 
tect the  platform.  He  took  hold  of  nothing,  but  stepped  right 
down. 

For  the  injuries  there  suffered  this  suit  was  brought 

The  plaintiff  offered  the  deposition  of  Dr.  Garrison,  taken  in 
the  State  of  Florida,  on  a  commission  issued  to  0.  Godrington. 
This  was  objected  by  defendant : 

^^  L  Because  the  commissioner  had  made  and  signed  no  return 
to  his  commission. 

^^  2.  Because  the  paper  showed  upon  the  face  of  it  that  the  an- 
swers to  the  cross  interrogatories  were  neither  written  by  the  com- 
missioner nor  at  his  office,  the  ink  being  entirely  different  from  all 
that  used  by  the  commissioner,  but  that  they  were  written  by  some 
person  and  brought  to  the  commissioner's  office  and  signed  there 
oy  tiie  witness.'" 

The  caption  stated  that  the  deposition  was  taken  before  ^^  G. 
Godrington,  Notary  Public  for  the  State  of  Florida,"  and  all  the 
jurats  were  signed  in  the  same  way.  The  envelope  was  lost,  but 
it  was  proved  that  across  the  seal  had  been  written  the  words  ^'  C. 
Godrington,  Gommissioner,"  and  that  the  envelope  was  indorsed 
'^  Deposited  in  the  post-office  at  De  Land  this  18th  day  of  April, 
A.  D.  1882.    G.  Godrington,  Gommissioner." 

The  paper  book  of  the  plaintiff  in  error  did  not  contain  this  de- 
position. 

The  court  overruled  the  objection  to  the  deposition  and  permit- 
ted it  to  be  read.    First  assignment  of  error. 

The  defendant  asked  the  court  to  charge  that : 

'^  Even  supposing  it  to  be  true,  as  alleged  by  plaintiff,  that  Pen- 
warden,  the  conductor,  ordered  him  to  get  off  the  train,  no  evi- 
dence being  given  of  any  threats  or  cause  of  fear,  the  plaintiff,  in 
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jampJDg  from  the  train  while  in  motion,  at  the  place  and  in  the 
manner  in  which  he  did  with  the  box  in  his  hands,  and  not  sup* 
porting  himself  by  taking  hold  of  the  rail  upon  the  step,  was  guilty 
of  n^igence  contributing  to  his  alleged  injury,  and  he  cannot  re- 
cover in  this  action."  Ans.  "  We  refuse  this  point.  The  jury 
are  to  ascertain,  from  all  the  evidence,  whether  there  was  negli- 
gence on  the  part  of  the  plain tiflE,  contributing  to  this  injury." 
Third  assignment  of  error. 

And  also  asked  the  court  to  charge  that :  ^^  The  plaintiff,  having 
admitted  that  he  jumped  off  the  cars  while  in  motion,  was,  per  se^ 
guilty  of  negligence,  and  therefore  cannot  recover."  Refused. 
Fourth  assignment  of  error. 

The  court  charged,  inter  aUa^  as  follows : 

^^  When  a  railroad  company  undertakes  the  transportation  of  a 
passenger  for  an  agreed  price,  the  contract  implies  that  it  is  pro- 
vided with  a  safe  and  sufScient  railroad  to  the  point  indicated ; 
that  its  cars  are  staunch  and  roadworthy ;  that  means  have  been 
taken  beforehand  to  guard  against  every  apparent  danger  that  may 
beset  the  passenger,  and  that  the  servants  in  charge  are  tried,  sober 
and  competent  men.  When  in  the  performance  of  this  contract  a 
passenger  is  injured,  without  fault  on  his  part,  the  law  raises  a 
prima  f€Lcie  presumption  of  negligence,  and  throws  on  the  com- 
pany the  onus  of  showing  that  it  does  not  exist.  This  rule,  how- 
ever, does  not  apply  to  a  case  where  a  passenger  receives  an  injury 
in  alighting  from  a  car,  when  he  has  an  opportunity  of  seeing  and 
knowmg  where  he  is  going,  and  controlling  his  movements.  .  .  * 

"  The  implied  contract  to  carry  a  passenger  safely  includes  the 
duty  of  giving  him  a  reasonable  opportunity  to  alight  in  safety ; 
and  it  is  the  duty  of  a  railroad  company  to  cause  its  cars  to  come 
to  a  full  stop  for  passengers  to  get  off.  But  while  it  is  the  duty 
of  a  railroad  to  provide  safe  and  convenient  means  of  ingress  and 
egress  to  and  from  the  cars,  it  is  equally  the  duty  of  passengers  to 
tise  the  means  thus  provided  with  reasonable  circumspection  and 
^re.  While  the  company  is  held  to  a  high  degree  of  care  and 
skill  in  the  transportation  of  passengers  and  is  responsible  for  in- 
juries to  tliem  caused  by  the  want  of  it,  the  passengers  are  required 
to  be  careful  and  prudent,  and  to  comform  to  the  reasonable  regu- 
lations of  the  company.  If  a  passenger  is  injured  as  a  result,  in 
part,  of  his  own  want  of  reasonable  care  and  discretion,  he  cannot 
recover,  even  though  it  should  appear  that  the  negligence  of  the 
company  contributed  to  the  injury.  Where  both  parties  are  in 
fault  and  their  mutual  negligence  produces  the  injury,  neither  has 
a  right  of  action  for  it.  This  is  called  contributory  or  concurrent 
negligence.  If,  therefore,  the  negligence  of  a  plaintiff  in  any  de- 
gree contributed  to  the  injury  for  which  he  sues,  he  cannot  recover. 
Concurrent  negligence  is  the  absence  of  such  a  degree  of  care  as 
the  circumstances  of  the  case  demand.  .  .  . 
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"  Is  the  defendant  responsible  for  the  acts  of  the  conductor  in 
this  action  ?  We  think  it  is.  He  is  in  command  of  the  train  and 
controls  its  movements.  His  negligence  in  letting  of  a  passenger 
at  a  point  other  than  a  regular  station  affects  the  '  company.  We 
do  not  mean  by  this  to  say  that  the  plaintiff  is  entitled  to  recover 
in  this  case,  or  to  say  that  there  was  any  negligence  on  the  part  of 
the  conductor,  but  to  affirm  that  if  there  was  negligence  on  his 
part,  and  if  it  alone,  without  fault  of  the  plaintiff,  produced  an 
injury  to  him,  the  company  is  responsible,  and  must  answer  for  it. 

"Inow  if  the  conductor  agreed  with  the  plaintiff  to  stop  the  train 
at  Keen's  mill,  and  to  allow  the  plaintiff  to  get  off  there,  it  be- 
came his  duty  to  the  plaintiff  to  stop  the  train  there  and  to  afford 
the  plaintiff  a  reasonable  opportunity  to  get  off;  and  if  the  train 
was  not  stopped  at  that  place,  but  its  speed  was  slackened,  and  the 
plaintiff  came  out  on  the  platform  of  the  car  and  wUs  told  by  the 
conductor  to  get  off,  and,  obeying  this  direction,  was  injured  with- 
out fault  of  his  own,  and  by  reason  of  an  omission  or  refusal  on 
the  part  of  the  conductor  to  stop  the  train  and  afford  him  a  rea- 
^nable  opportunity  to  leave  the  train  safely,  then  for  such  in jur}- 
the  plain  tin  may  recover. 

"But  if,  while  the  train  was  in  motion,  the  plaintiff  was  told  by 
the  conductor  to  get  off,  and  the  circumstances  were  such  as  would 
necessarily  or  probably  render  such  an  act  perilous,  the  plaintiff 
cannot  recover,  because  to  do  the  act  would  oe  negligenceon  his 
part,  notwithstanding  he  was  told  to  do  so.  And  if  it  did  not 
appear  perilous  and  unsafe,  it  was  his  duty  to  exercise  ordinary 
care  ana  prudence  in  complying  with  the  request  or  direction  of 
the  conductor  ;  and  if  the  want  of  such  care  on  his  part  contributed 
to  the  injury,  he  cannot  recover.  When  the  plaintiff  got  off  the 
cars  he  had  a  bundle  or  box  in  his  hands.  He  stepped  from  the 
car  to  the  ground  while  the  train  was  moving,  without  taking  hold 
of  the  raihng  of  the  car  or  platform,  or  taking  any  precautions  to 
steady  himself.  Was  this  ordinary  care,  under  the  circumstances 
as  developed  by  the  evidence  or  the  plaintiff — such  care  as  the 
situation  demanded  ?  [This  is  for  the  jury,  upon  all  the  evidence 
in  the  case.] 

"  We  have  been  requested  to  say  that  the  evidence  of  the  plain- 
tiff shows  contributory  negligence  on  his  part,  which  must  defeat 
a  recovery  by  him  in  this  action.  [We  cannot  say  this.  We  think 
the  jury  are  to  inquire,  in  this  connection,  whether  the  plaintiff 
exercised  ordinary  care  and  prudence  in  getting  off  the  car,  having 
regard  to  the  situation  in  which  he  was  placed,  and  if  he  did  not, 
whether  the  want  of  it  contributed  to  the  injury  which  he  re- 
ceived.]" 

Verdict  and  judgment  were  for  the  plaintiff,  whereupon  the  de- 
fendant took  this  writ.  The  portions  of  the  charge  inclosed  in 
brackets  were  the  subject  of  the  second  assignment  of  error. 
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W.  ff.  Dimmick  and  H.  Wilson  for  plaintiff  in  error. 
George  S.  Purdy  for  defendant  in  error. 

Tbunkey,  J. — If  the  deposition  referred  to  in  the  first  assign- 
ment of  error  was  inadmissible  for  the  reasons  stated,  it  is  not 
shown  by  anything  printed  in  the  paper  book  of  the  defendant. 
From  what  is  printea  by  the  other  party  it  appears  there  is  no  fatal 
defect.  And  from  inspection  of  the  return  of  the  commissioner 
we  find  no  valid  objection. 

The  remaining  question  raised  by  the  assignment  is : 
Was  it  the  duty  of  the  court  to  instruct  the  jury  to  ren-  kbolioenc"  of 
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der  a  verdict  for  the  defendant  because  of  tlie  plaintiff's 
concurrent  negligence?  That  it  was  fairly  submitted  to  the  jury, 
if  it  was  proper  to  submit  at  all,  to  find  whether  the  plaintiff  was 
negligent,  witli  instruction  that  if  his  negligence  contributed  to  the 
accident  he  cannot  recover,  is  conceded. 

Had  the  jury  found  that  the  whole  of  the  conductor's  testimony 
was  true,  tlie  plaintiff  had  no  case,  and  so  the  court  charged.  The 
statements  as  to  what  the  conductor  said  just  before  the  plaintiff 
stepped  off  the  car  are  in  sharp  conflict.  One  testifies  tnat  the 
conductor  told  the  plaintiff  three  times  to  get  off ;  the  conductor, 
that  he  said  to  the  plaintiff:  "Wait  till  we  stop."  It  is  uncon- 
tro verted  that  the  plaintiff  was  to  got  off  at  Keen's  Mill ;  that  the 
train  was  not  running  as  fast  as  a  person  would  ordinarily  walk ; 
that  it  was  under  control  and  could  have  been  stopped  within  the 
length  of  a  car. 

The  principles  applicable  to  the  question  presented  are  well  set- 
tled. It  is  not  negligence  per  ae  for  a  passenger  to  get  off  a  car 
that  is  moving  slowly,  in  response  to  invitation  by  the  person  in 
charge  of  the  train.  But  if  the  train  is  moving  so  rapidly  as  to 
render  it  clearly  dangerous  to  attempt  to  get  off,  the  passenger  who 
does  is  negligent;  When  there  is  doubt  whether  the  speed  ©f  the 
train  was  so  rapid  as  to  render  it  clearly  dangerous  to  get  off,  the 
fact  is  for  the  jury. 

"  Although,  if  a  passenger,  without  any  direction  from  the  con- 
ductor, voluntarily  incurs  danger  by  jumping  off  the  train  while  in 
motion,  the  carrier  is  not  responsible  for  injury  resulting  there- 
from, yet  if  the  motion  of  the  train  is  so  slow  tnat  the  danger  of 
jumping  off  is  not  reasonably  apparent,  and  the  passenger  acts 
under  the  instructions  of  the  conductor,  the  defence  of  contribu- 
tory negligence  is  unavailing ;  and  it  is  for  the  jury  to  say  whether 
the  danger  of  leaving  or  boarding  a  train  when  in  motion  is  so  ap- 
parent as  to  make  it  the  duty  of  the  passengers  to  desist  from  the 
attempt."    Whart.  Neg.  §  380. 

This  doctrine  is  sustained  by  numerous  decisions  in  other  States 
and  is  not  in  conflict  with  the  authorities  in  this  State. 

When  a  person,  about  to  jump  from  a  car  running  ten  miles  an 
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honr,  in  midnight  darkness,  is  warned  bv  the  conductor  of  the  dan- 
ger and  told  that  the  train  shall  be  stopped,  takes  the  risk,  jumps 
and  is  hurt,  his  concurrent  negligence  bars  recovery.  In  that  case 
the  court  rules  that  an  action  cannot  be  maintained.  E.  Co.  v, 
Aspell,  23  Pa.  147. 

in  McClintock  v.  R.  Co.  42  Legal  Int.  82,  the  plaintiff  got  ofiE 
a  moving  train  without  direction  or  notice  of  any  person  in 
charge  of  the  train ;  there  was  some  conflict  of  testimony  respect- 
ing  the  circumstances,  and  the  question  was  submitted  to  the  jury. 

When  a*  woman,  accompanied  by  three  children,  on  arriving  at 
her  place  of  destination  proceeded  to  alight,  two  of  the  children 
had  left  the  car,  and  while  she  was  still  on  the  car,  the  train  started, 
when  she  sprang  upon  the  platform  and  was  injured.  The  ques- 
tion of  concurrent  negligence  is  to  be  determined  by  the  particu- 
lar circumstances,  and  is  for  the  jury.  Her  case  was  not  like  AspelPs. 
The  abstract  truth,  "  that  it  is  wrong  for  a  party  to  attempt  to 
leave  the  cars  while  they  are  in  motion,"  did  not  apply  to  the  cir- 
cumstances in  which  she  was  placed.  E.  Co.  v.  Kilgore,  32  Pa. 
292. 

In  Johnson  v.  R.  Co.  70  Pa.  357,  the  question  was  whether 
the  plaintiff,  who  had  attempted  to  board  a  train  while  in  motion, 
was  guilty  of  contributory  negligence.  The  court  charged  that  if 
the  train  was  distinctly  running  upon  the  track  when  the  plaintiff 
attempted  to  enter,  he  was  guilty  of  negligence  and  could  not  re- 
eover.  That  was  held  to  be  error ;  and  this  court  ruled  that  it  was 
for  the  jury  to  say,  under  all  the  circumstances  in  evidence, 
whether  the  danger  of  boarding  the  train  when  in  motion  was  so 
apparent  that  the  plaintiff  was  guilty  of  contributory  negligence 
in  making  the  attempt. 

There  was  no  error  in  submitting  the  question  to  the  jury. 

Judgment  affirmed. 

Liability  for  Injury  to  Passengers  Alighting  from  Moving  Traln^  —  See 
Nance  v.  Railroad  Co.,  26  Am.  &  Eng.  R  R.  Cas.  223,  and  note;  Bucher  v. 
New  York  Cent,  etc.,  R.  Co.  and  note,  21  lb.,  361-864. 
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Leaflet. 

(Advance  Case,  Maryland,    June  22,  1886.) 

Plain tifE,  who  was  a  large  woman,  and  five  months'  pregnant,  was  with 
her  two  children,  aged  two  and  five  years  respectively,  a  passenger  on  de- 
fendant's road.  On  arriving  at  her  destination,  which  was  a  regular  stop- 
ping place,  and  had  a  platform  for  the  use  of  passengers,  the  train  only  - 
slacked,  the  conductor  told  her  to  *'get  off."  She  asked  bow;  he  replied 
**  jump,"  and  she  did  jump  with  the  youDgest  child  in  her  arms;  Jutd^  that 
she  was  not  guilty  of  contributory  negligence,  and  was  entitled  to  recover. 

Appeal  from  the  Circuit  Conrt  for  Washington  conntj. 
W.  Irvine  Cross  for  appellant. 
Frederick  J.  Nelson  for  appellee. 

Stone,  J. — ^Mrs.  Leapley,  the  plaintiff,  was  a  passenger  on  the 
road  of  the  defendant  from  Washington  city  to  a  place  in  Freder- 
ick county  called  Tuscarora,  in  February,  1884.  She  was  a  large 
woman,  weighing  from  one  hundred  and  seventy-five  to  two  hun- 
dred pounds,  and  in  a  state  of  pregnancy  for  about  five  facts. 
months.  She  had  with  her  two  children,  aged  respectively  two 
and  five  years,  and  several  bundles.  She  had  duly  paid  her  fare 
to  Tuscarofa,  which  was  a  regular  stopping  place  for  the  train  of 
defendant,  and  where  there  was  the  ordinary  platform  for  the  en- 
trance and  exit  of  passengers  on  the  defendant's  road. 

The  plaintiff  gave,  evidence  tending  to  show  that  the  train  on 
which  she  was  a  passenger  did  not  stop  at  the  platform  at  Tusca- 
rora, but  only  slacked,  and  did  stop  about  three  nundred  feet  from 
the  platform.  That  the  conductor  used  profane  language,  but  not 
to  her,  and  got  off  the  car  and  told  the  plaintiff  in  a  rough  manner 
to  "get  off  1^'  and,  upon  .her  asking  him  how,  replied  "jump ;"  and 
that  thereupon  she  did  jump  with  the  youngest  child  m  her  arms. 
That  the  car  step  from  which  she  jumped  was  about  three  feet 
from  the  top  of  the  rail,  and  that  the  ground  was  fifteen  inches 
below  the  rail,  so  that,  according  to  her  evidence,  the  distance 
she  jumped  was  about  four  feet  three  inches.  She  also  gave  evi- 
dence tending  to  show  the  injuries  she  received  from  the  jump. 

The  defendant  gave  evidence  tending  to  show  that  the  train  did 
stop  at  Tuscarora,  out  not  long  enough  for  plaintiff  to  get  off ;  but 
that  the  engineer,  mistaking  a  salutation  made  by  the  conductor  to 
a  friend  for  a  sisjnal  to  start,  started  off  before  plaintiff  could  get 
off  the  train.     That  the  train  was  stopped  as  soon  as  it  could  be  at 
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the  distance  of  about  ninety  feet  from  the  platform.  That  Mrs* 
Leapley  appeared  upon  the  platform  of  the  car  with  her  children^ 
and  seemed  very  anxious  to  get  off,  and  that  she  was  assisted  and 
lifted  down  with  all  possible  care  and  gentleness,  and  that  no  pro- 
fane language  was  used,  or  anything  said  to  wrong  her.  That  the 
distance  from  the  lowest  step  of  the  car  to  the  ground  was  not 
more  than  about  two  and  one-naif  feet,  and  that  plaintiff  made  no 
objection  to  getting  off  where  she  did ;  this  is  the  defendant's  evi- 
dence. 

That  the  carriers  of  passengers  are  required  to  observe  the 
utmost  care  is  a  question  now  so  well  settled  that  it  is  not  necessary 
Care  mcquired  to  quotc  authorities.  If  the  cai'rier  is  a  corporation 
CARRIERS.  "°*"  their  agents  are  required  to  use  the  same  care.  They, 
the  agents,  are  presumed  and  required  to  have  the  ordinary  senses, 
especially  in  so  responsible  a  position  as  the  conductor  of  a  railroad 
train.  They  certainly  are  presumed  and  required  to  have  the  ordi- 
nary eyesight,  so  that  they  can  distinguish  between  a  man  in  the 
vigor  of  his  life  and  a  woman  in  a  state  of  pregnancy  and  accom- 

Einied  by  young  children.  They  are  expected  to  have  and  must 
ave,  in  order  to  discharge  their  duty  properly,  judgment  enough 
to  know  that  what  would  be  safe  for  the  one  would  not  be  safe  for 
the  other.  "Whether  this  care  which. the  law  requires  was  observed, 
is  the  question  in  this  case. 

There  is  really  no  very  important  conflict  of  testimony.  The 
woman  bought  a  ticket  from  Washington  to  Tuscarora,  a  known 
station  with  the  ordinary  platform  for  the  passengera  to  get  on  and 
off  the  cars  by.  This  ticket  gave  her  the  right  to  be  put  off  on 
that  platform ;  whether  the  cars  slowed  up  but  did  not  actually 
stop,  or  whether  they  did  stop,  but  not  long  enough  for  the  plain- 
tiff to  get  off,  is  immaterial ;  the  result  is  precisely  the  same.  By 
the  act  of  the  defendant,  she  could  not  get  off  at  the  place  that  her 
ticket  contracted  that  she  could  get  off.  This  failure  of  the  rail- 
road to  put  the  plaintiff  off  at  the  usual  platform  provided  for  that 
purpose,  and  when  no  good  reason  existed  why  they  did  not  do  so, 
we  think  was  an  act  of  negligence  on  the  part  of  the  road,  and  if 
the  plaintiff  was  injured  thereby,  and  without  fault  on  her  part, 
she  is  entitled  to  recover. 

But,  notwithstanding  the  improper  conduct  of  the  defendant,  if 
the  plaintiff,  by  her  own  negligence  and  want  of  care,  contributed 
PLAKfTiFF  NOT  ^o  tho  accidcut,  she  would  not  have  been  entitled  to 
recover,  and  the  defendant's  third  prayer  should  have 
been  granted,  had  there  been  any  evidence  legally 
sufficient  to  support  it.  But  we  perceive  none  in  the  record.  Ac- 
cording to  the  defendant's  evidence,  the  conductor  took  from  her 
arms  the  young  child,  and  the  brakeman,  a  strong  man,  lifted  the 
plaintiff  down.  There  is  certainly  nothing  in  this  defendant's 
proof  showing  the  slightest  want  of  care  on  the  part  of  the  plain- 
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tifL  If  we  take  her  evidence,  we  find  that  she  was  told  by  the 
conductor  to  '^  jnmp  oS,"  and  that  she  did  so.  In  so  doing  she 
was  only  obeying  the  explicit  orders  of  the  person  in  charge  of 
the  train,  and  to  whom  the  safety  of  the  passengers  was  committed. 
It  would  come  with  a  very  ill  grace  from  the  road  to  say  to  the 
passengers  '^you  have  been  careless  and  negligent  because  you 
obeyed  the  order  of  my  agent."  Whether  we  take  the  evidence 
of  plaintiff  or  defendant,  we  find  no  element  of  contributory  neg- 
ligence, and  the  third  prayer  was  properly  refused  for  that  reason. 

The  defendant's  second  prayer  is  based  upon  the  hypothesis  that 
in  obeying  the  order  of  the  conductor  she  committed  an  act  of 
nesrligence,  and  what  we  £ave  already  said  disposes  of  that  prayer. 

The  fourth  prayer  of  defendant  is  based  upon  another  erroneous 
hypothesis.  That  prayer  asks  the  court  to  say  substantially,  that 
although  the  defendant  did  wrong  in  not  stopping  at  the  platform, 
that  if  the  conductor  and  brakeman  helped  her  down  as  carefully 
as  they  could,  then  she  cannot  recover,  although  she  was  injured  in 
80  getting  down.  In  other  words,  that  if  after  the  defendant  had 
been  guilty  of  an  inexcusable  act  of  carelessness*  and  negligence  it 
was  guilty  of  no  more  negligence,  that  it  should  be  excused.  The 
statement  of  the  proposition  carries  its  i*efntation  with  it.  The 
plaintiff  offered  two  prayers  which  were  granted.  The  first  prayer 
is  a  full  and  correct  statement  of  the  law  of  the  case  and  was  prop- 
erly granted. 

We  have  heretofore  said  that  the  defendant  was  guilty  of  negli- 
gence in  carrying  the  plaintiff  beyond  the  platform ;  still  if  the 
plaintiff,  by  her  own  negligence  in  getting  off,  contributed  to  the 
injury,  she  could  not  recover.  It  was  to  meet  that  view  of  the 
case  that  the  second  prayer  of  plaintiff  was  offered,  and  we  think 
properly  granted  by  the  court.  If,  without  any  direction  from 
the  conductor,  the  plaintiff  had  jumped  from  thet  car  as  detailed  by 
her,  it  might  well  have  been  said  that  she  had  not  used  that  due 
care  which  she  was  bound  to  use.  But  if  she  was  excited  and 
alarmed  by  the  language  used  by  the  conductor,  although  it  was 
not  addressed  to  her,  and  in  that  condition  she  was  told  by  the 
conductor  to  jump,  and  she  did  so,  we  have  already  said  that  such 
an  act  did  not  constitute  Qontributory  negligence,  and  it  was,  there- 
fore, proper  for  the  court  so  to  instruct  the  jury. 

Seeing  no  error  in  the  ruling,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Alig^hting  from  Moving  Train  by  Direction  of  Company's  Employees. — See 
Lindsay  0.  Chicago,  etc.,  R.  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  179;  St.  Louis, 
etc.,  R.  Co.  V.  Cantrell,  8  lb.  19a 
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Stbaub 
Eaitsas  Cfrrr,  St.  Jobkph  A2n>  CIoukoil  Bluffs  R.  Ca 

(86  Missouri,  421.) 

In  an  action  against  a  rulroad  company  by  a  passen^r  for  injuries 
ceiled  in  alighting  from  a  train  at  the  company's  station,  if  the  train  did  not 
stop  a  sufficient  length  of  time  to  enable  the  plaintiff^  by  the  use  of  reason- 
able expedition,  to  get  off  before  it  was  again  started,  and  it  was  so  started 
while  plaintiff  was  in  the  act  of  alighting,  whereby  he  was  thrown  down  and 
injured,  the  company  is  liable  for  the  injury. 

If  the  train  was  stopped  a  sufficient  length  of  time  for  plaintiff  to  con- 
▼eniently  alight,  and,  without  any  fault  of  defendant's  servants,  he  failed-  to 
do  so,  and  the  conductor,  not  knowing  and  not  having  reason  to  suspect 
that  the  plaintiff  was  in  the  act  of  alighting,  caused  the  train  to  start  wnile 
he  was  so  alighting,  the  defendant  would  not  be  liable.   ' 

If  a  conductor  has  reason  to  believe  that  any  passenger  who  has  reached 
his  destination,  though  dilatory,  may  be  in  the  act  of  alighting,  and  he 
starts  his  train  without  examination  or  inquiry,  and  such  passenger  is  in  the 
act  of  alighting  when  the  train  is  started,  and  is  thereby  injured,  the  com- 
pany will  be  liable. 

It  is  for  the  trial  court  to  determine  whether  counsel  in  the  conduct  of  a 
case,  and  in  argument  to  the  jury,  transcend  the  limits  of  professional  duty 
and  propriety. 

Where  counsel  cannot  agree  as  to  the' evidence  in  a  cause,  or  misstate 
the  evidence,  in  argument  to  the  jury,  it  is  the  peculiar  province  of  the 
jury,  and  not  of  the  court,  to  determine  what  the  evidence  was. 

It  is  not  reversible  error  for  a  non-expert  witness,  who  testifies  to  the 
facts  in  a  case,  to  give  an  opinion  based  upon  such  facts. 

Appeal  from  Bachanan  Circuit  Oonrt,  Hon.  Job.  F.  Grabb^ 
Judge.    Affirmed. 
Strong  i&  Moismam,  for  appellant. 
Wooaaon^  Green  <&  Bumea  for  respondent. 

KoBTOK,  J. — This  cause  is  before  us  for  the  second  time  on  de- 
fendant's appeal  from  a  judgment  of  the  Circuit  Court  of 
Buchanan  county.  Plainti£^  who  was  a  passenger  on  defendant's 
FAon.  train,  destined  for  Pickering,  a  station  of  its  road,  sued 

to  recover  damages  for  injuries  sustained  by  him,  by  reason  of  the 
alleged  negligent  failure  of  defendant  to  stop  its  train  a  sufficient 
length  of  time  at  said  station  to  enable  him  to  get  off  at  said  sta- 
tion, and  in  prematurely  starting  the  train  while  he  was  in  the  act 
of  alighting,  whereby  he  was  thrown  between  the  cars  and  plat- 
form of  the  depot  and  injured. 

The  opinion  delivered  m  this  case  when  it  was  first  before  the 
court  is  reported  in  75  Mo.  185.    The  evidence  bearing  on  the 
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point  there  raised  by  connsel,  and,  also,  now  raised,  that  there  was 
no  evidence  on  which  to  snbmit  the  question  to  the  jnry,  that  the 
condnctor  either  knew,  or  had  good  reason  to  believe,  that  plain- 
tiff was  in  the  act  of  alighting  &om  the  train,  when  he  ordered  it 
to  start,  is  thus  stated  in  the  opinion :  ^'  The  plaintiff  himself  testi- 
fied as  follows :  '  On  the  twenty-sixth  day  of  November,  1877,  I 
was  a  passenger  on  the  defendant's  train,  going  to  Pickering.  Jnst 
as  the  train  whistled  for  Pickering,  I  got  np  from  my  seat  and 
went  to  the  door  of  the  car.  When  it  stopped,  I  opened  the  door 
and  started  ont,  and  the  car  started,  just  as  1  was  in  the  act  of  get- 
ting off,  with  a  sndden  jerk,  and  I  was  thrown  down  between  tlie 
car  and  the  platform,  and  rolled  around  till  I  got  to  the  end  of 
the  platform.'  .  .  .  Several  witnesses  testified  that  the  plaintiff 
told  them  a  short  time  after  the  accident,  that  he  had  been  travel- 
ling on  trains  so  much  that  he  had  become  careless ;  that  he  did 
not  notice  that  the  train  was  moving,  and  that  he  got  off  back- 
wards, and  that  nobody  was  to  blame  for  his  getting  hurt  but 
himself.  .  .  .  The  plaintiff,  on  his  cross-examination,  admitted 
that  he  stated  to  several  persons  that  the  conductor  was  not  to 
blame,  but  said  he  so  statea  because  he  did  not  wish  to  get  the  con- 
ductor into  trouble.  But  he  denied  that  he  ever  stated  to  any  one 
that  no  one  was  to  blame  but  himself.  The  conductor  testified  as 
follows  :  ^  The  train  stopped  still.  The  stop  was  at  least  for  one 
half  minute.  We  stopped  the  usual  length  of  time  for  stops  at 
stations  at  which  no  business  is  to  be  transacted.  After  the  train 
stopped  I  walked  out  on  the  depot  platform,  walked  across  to  the 
corner  of  the  depot,  and  leaned  up  against  the  building  a  few 
seconds.  .  .  .  As  I  went  across  the  {3atform  to  the  depot,  I 
looked  to  the  left  over  my  shoulder,  to  the  rear  of  the  train,  and 
saw  the  plaintiff  coming  down  the  steps  of  the  car.  I  leaned 
against  the  depot  a  few  seconds,  and  then  gave  the  signal  to  the 
engineer  to  go  ahead,  and  walked  across  the  platform  to  the  door 
of  the  baggage  car  and  went  in.  I  went  into  the  same  door  I  came 
out  of ;  went  back  into  the  same  car.  The  car  had  not  started 
when  I  went  into  it.'  The  station  agent  at  Pickering  testified,  in 
substance,  that  after  the  train  stopped,  he  walked  from  his  office 
across  the  platform  to  the  train,  got  his  mail  from  the  train,  and 
returned  to  the  office  door  before  the  train  started.  He  saw  the 
plamtiff  standing  on  the  car  platform  looking  through  the  door 
mto  the  car,  and  saw  him  after  the  train  started  step  off  the  car  on 
the  wrong  foot,  which  whirled  him  around  and  off  his  feet." 

On  this  state  of  facts  the  judgment  was  reversed,  not  because 
there  was  no  evidence  on  which  to  submit  to  the  jury  the  question 
whether  the  condnctor  knew,  or  had  good  reason  to  believe,  that 
plaintiff  was  in  the  act  of  alighting  from  the  train  when  he  started 
It,  but  the  judgment  was  reversed  and  the  cause  remanded  for  an- 
other trial  on  the  distinct  ground  that  an  instruction  which  did 
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snbinit  that  very  question  was  erroneous  only  in  that  it  ignored 
the  question  as  to  whether  the  train  in  fact  was  stopped  a  reason- 
able length  of  time  to  enable  the  plaintiff  to  get  off,  and  the  fur- 
ther ground  that  there  was  a  conmct  between  an  instruction  given 
for  plaintiff  and  one  for  defendant  The  point  then  made  that 
there  was  no  evidence  upon  which  to  submit  the  case  to  the  jury 
was  not  sustained,  but,  on  the  contrary,  in  speaking  of  the  facts  in 
evidence,  the  court  proceeded  to  lay  down  tne  law  applicable,  and 
for  the  guidance  of  the  trial  court  on  a  re-trial,  as  follows :  "  If  tlie 
servants  of  the  defendant  did  not  halt  the  train  at  Pickering  sta- 
tion a  sufficient  length  of  time  to  enable  the  plaintiff,  by  the  use  ol 
reasonable  expedition,  to  get  off  before  it  was  again  started,  and  it 
was  so  started  while  plaintiff  was  in  the  act  of  alighting,  whereby 
he  was  thrown  down  and  injured,  the  defendant  is  undoubtedly* 
liable." 

"  If  the  train  was  stopped  a  sufficient  length  of  time  for  plaintiff 
to  conveniently  alight,  and,  without  any  fault  of  defendant's  ser- 
vants, he  failed  to  do  so,  and  the  conductor,  not  knowing  and  hav- 
ing no  reason  to  suspect  that  plaintiff  was  in  the  act  of  alighting, 
caused  the  train  to  start  while  he  was  so  alighting,  the  defendant 
would  not  be  liable." 

An  examination  of  the  record  now  before  us  shows  that  the  evi- 
dence, as  to  what  took  place  with  reference  to  stopping  and  start- 
ing the  train  when  the  accident  occurred,  is  substantially  the  same 
as  reported  in  75  Mo.  supra,  and  it  also  shows  that  on  the  re-tria-l 
of  the  cause,  the  trial  court  gave  an  instruction  strictly  in  harmony 
with  the  theory  indicated  in  the  opinion  of  tlie  court.  For  that 
reason,  and  believing  the  questions  therein  settled  and  the  prin- 
ciples therein  announced  to  have  been  correctly  settled,  and  fully 
supported  by  the  authorities  cited  in  the  opinion,  we  decline  to  re- 
discuss  or  re-investigate  them,  further  than  to  say  that  we  are  not 
disposed  to  relax  any  of  the  rules  of  law  which  impose  on  a  com- 
mon carrier  the  strictest  observance  of  the  contractual  obligations 
it  assumes  to  a  person  whom  it  has  received  as  a  passenger,  not 
only  in  using  the  utmost  care  and  caution  in  carrying  him,  but  also 
the  same  care  and  caution  in  stopping  and  starting  its  trains  at  the 
station  to  which  it  has  agreed  to  carry  him. 

The  conductor,  in  his  evidence,  stated  that  the  train  stopped 
thirty  seconds,  or  less ;  "  that  he  stepped  onto  the  platform  at  the 
depot  and  looked  back  southward  to  the  passenger  coach,  and  saw 
Straus  on  the  steps  of  the  passenger  coach,  as  though  coming  down 
the  steps  to  the  depot  platform  ;  the  train  stopped  a  half  minute, 
or  less ;"  that  he  walked  on  four  or  five  steps  to  the  corner  of  the 
depot,  turned  round  facing  the  train,  and  looked  northward  towards 
the  engine,  and  gave  the  signal  to  start.  To  hold,  under  these 
facts,  tliat  the  failure  of  the  conductor  to  ascertain  that  plaintiff 
had  alighted  from  the  train  before  he  gave  the  signal  to  start  it. 
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which  {act  he  conld  have  ascertained  (and  which,  under  the  cir- 
cumstances, it  was  his  dnty  to  ascertain),  had  he  looked  south 
where  he  first  saw  plaintiff  on  the  steps,  is  no  evidence  of  negli- 
gence, would  be  to  hold  that  a  conductor  might  shut  his  eyes, 
^nnder  circumstances  which  made  it  his  duty  to  look.  In  the 
opinion  in  this  case,  in  75  Mo.,  supra^  it  is  said  that  if  a  conductor 
'^  has  reason  to  believe  that  any  passenger,  who  has  reached  his 
destination,  has  not  alighted,  and,  though  dilatory,  may  be  in  the 
act  of  alighting,  and  he  starts  his  train  without  examination  or  in- 
quiry, and  such  passenger  is  in  the  act  of  alighting  when  the  train 
is  started,  and  is  thereby  injured,  the  company  will  be  liable."  Al- 
though the  conductor  stated  that  the  train  stopped  thirty  seconds 
or  less,  although  he  saw  plaintiff  on  the  steps,  as  though  coming 
down  the  steps,  a  few  seconds  before  he  gave  the  signal  and  started 
the  train,  he  made  neither  examination  nor  inquiry,  but  instead  of 
simply  casting  his  eye,  the  work  of  a  moment,  south  towards  the- 
place  where  he  had  seen  plaintiff  a  moment  before,*  to  ascertain 
whether  he  had  reached  the  platform,  he  looked  away  from  him, 
to  the  north,  and  gave  the  engineer  the  order  to  go,  which  resulted, 
according  to  the  evidence  of  plaintiff,  in  putting  his  life  in  great 
peril  by  being  rolled  between  the  train  and  depot  platform,  and 
dumped  to  one  side  when  the  end  of  the  platform  was  reached. 

Another  ground  of  objection  is  that  defendant  applied  for  a 
continuance  on  account  of  the  absence  of  one  Wallbridge,  a  material 
witness,  setting  out  in  the  application  what  it  expected  to  prove 
by  him,  and  thereupon  plaintiff  admitted  that  said  rbmabes  or 
Wallbridge,  if  present,  would  testify  as  stated  in  the  «>w«>- 
application ;  whereupon  the  court  overruled  the  application,  and 
the  trial  proceeded,  during  which  the  evidence  of  saia  Wallbridge, 
as  set  out,  was  read  to  the  jury.  After  all  the  evidence  was  put  in 
and  instructions  given,  Mr.  Green,  one  of  plaintiff's  counsel,  in  his 
opening  speech  to  the  jury,  said :  "  Why  is  not  witness  Wallbridge 
here  to  testify  and  let  ns  cross-examine  him  ?  He  lives  here  m 
this  city ;  he  has  left  defendant's  employ.  They  (meaning  defend- 
ant's counsel)  tell  us  he  has  been  sent  for  and  won't  come.  Why 
won't  he  come?  While  he  was  in  their  service  he  swore  to  suit 
them.  He  will  not  come  now  and  swear  to  the  truth  for  fear  of 
being  prosecuted  for  perjury  bv  this  soulless  railroad  corporation," 
or  language  to  that  effect.  When  defendant's  counsel  oojected  to 
this  line  of  argument,  and  asked  the  court  to  interfere  and  rebuke 
counsel  for  discussing  facts  not  in  evidence,  the  court  interfered 
no  further  than  to  tell  the  jury,  in  substance,  that  they  were  only 
to  consider  such  matters  as  were  shown  by  the  evidence.  The 
circuit  judge  who  heard  these  remarks,  and  was  cognizant  of  the 
circumstances  under  which  they  were  made,  and  who  was  presum- 
ably acquainted  with  the  intelligence  of  the  jury  to  whom  they 
were  made,  and  with  the  ability  of  counsel  for  defendant,  who  were 
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to  follow  Mr.  Green,  to  explain  to  the  jury  that  defendant  had 
asked  the  court  to  continue  the  cause  on  account  of  the  absence  of 
Wallbndge,  and  in  order  that  it  might  have  him  in  attendance,  and 
that  the  continuance  was  prevented  by  the  admission  of  Mr.  Green 
himself  that  the  witness,  ii  present,  would  testify  to  the  facts  as  set 
out  in  the  application,  was  in  a  better  position  than  we  are  to  de- ' 
termine  how  far  he  should  interfere  and  rebuke  counsel,  and 
whether  what  was  said  would  or  not  be  likely  to  prejudice  the  jury 
against  the  defendant     State  v,  Hamilton,  55  Mo.  520. 

The  court  did  interfere,  and  what  was  said  by  the  judge  to  the 
iury  was  equivalent  to  telling  them  to  disregard  the  remarks  made 
by  Green.  Can  we  say  that  the  trial  judge  exercised  his  discre- 
tion improperly  in  not  going  further  than  this  ?  If  so,  what  rule 
shall  be  laid  down  for  the  government  and  guidance  of  n?^  prius 
judges  in  such  cases?  Looking  at  it  from  my  standpoint,  and 
presuming,  as  I  may  (what  the  Circuit  Court,  perhaps,  knew),  that 
those  who  composed  the  jury  were  men  of  ordinary  intelligence, 
and  understood  the  obligations  of  the  oath  they  had  taken,  such 
remarks,  if  calculated  to  prejudice  them  at  all,  would  be  more 
likely  to  prejudice  them  against  the  plaintiff  than  defendant,  be- 
cause of  liis  counsel  having  resorted  to  a  line  of  argument  so  easily 
exposed  and  turned  against  him.  This  court  has  in  several  in- 
stances reversed  judgments  where  counsel,  in  the  closing  argument, 
where  there  was  no  opportunity  for  reply,  were  permitted  to  mis- 
state the  law  without  rebuke ;  but  in  no  case,  that  I  am  aware  of, 
has  this  been  done  when  improper  remarks  were  made  as  to  the 
evidence,  by  counsel  in  an  opening  argument,  where  such  state- 
ments could  be  corrected  by  counsel  in  reply.  It  is  the  common 
experience  of  all  judges  that  in  most  trials  had  before  them,  where 
there  is  evidence  on  both  sides,  that  opposing  counsel  differ  in 
their  understanding  as  to  what  the  evidence  was  in  the  case,  and  in 
such  cases  it  is  the  peculiar  province  of  the"  jury,  and  not  of  the 
court,  to  determine  between  them. 

During  the  trial  plaintiflE  read  the  deposition  of  Andrew  Hose, 
who  testified  that  ^'  ue  was  on  the  train  when  plaintiff  was  injured, 
and  that  the  train  came  to  a  dead  stop  and  started  immediately ; 
DMOBraoHs-  that  he  (Straus)  as  soon  as  the  train  stopped,  walked 
oSSt  "^'  out  of  the  car  to  get  off,  and  just  as  he  was  stepping 
off,  the  train  started  with  a  jerk,  and  he  fell ;  Straus  was  stand- 
ing right  in  the  car  door,  and  as  soon  as  it  halted  he  walked 
out  to  get  off  [the  stop  of  the  train  was  not  long  enough  for 
him  to  step  from  the  car  door  to  the  platform,  in  my  opinion."] 
The  above  statement,  included  in  brackets,  was  objected  to 
on  the  ground  that  it  was  the  expression  of  the  opinion  of  the 
witness;  the  objection  was  overruled,  and  the  evidence  re- 
ceived. The  deposition  of  Amanda  Jackson  was  also  read,  who 
testified  as  follows :  ^^  I  was  on  the  train  at  the  time  a  young  man 
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by  the  name  of  Straus  was  injured  ;  he  was  sitting  in  front  of  me ; 
at  the  time  the  train  came  to  Pickering  I  was  about  the  centre  of 
the  train,  and  he  was  in  front  of  me.  As  the  train  approached  the 
depot  at  Pickering,  he  started  to  get  off;  the  train  did  not  come  to 
a  standstill  at  all,  to  the  best  of  mj  knowledge.  [I  don't  think  it 
stopped  long  enough  for  any  one  to  get  off  with  safety.]  I  don't 
think  it  stopped  at  all."  The  same  objection  was  made  to  such  of 
the  above  as  is  included  in  brackets,  which  was  also  overruled. 
This  action  of  the  court  is  also  assigned  for  error. 

If  these  witnesses  had  been  allowed  simply  to  give  their  opinion, 
without  more,  that  the  train  did  not  stop  long  enough  for  plaintiff 
to  get  off,  the  rule  invoked  by  defendant  that  a  witness  should  not 
be  permitted  to  give  his  opinion,  but  should  state  facts,  would  ap- 
ply, and  might  justify  an  interference  with  the  judgment.  But  m 
this  case,  Mrs.  Jackson  expressed  the  opinion  that  the  train  did 
not  stop  long  enough  for  plaintiff  to  alight,  and  swore  as  a  fact 
that  the  train  did  not  stop  at  all,  and  emphasizes  this  fact  by  re- 
peating it.  Witness  Hose  expressed  the  same  opinion,  and  in  the 
same  connection  swears  positively  to  facts  conclusively  showing 
that  the  train  did  not  stop  long  enough  for  plaintiff  to  alight;  he 
testified  that  as  soon  as  the  train  stopped  he  saw  the  plaintiff  walk 
out  of  the  car  door  to  get  off,  and,  ]ust  as  he  was  stepping  off,  the 
car  started  with  a  jerk,  and  he  fell.  In  face  of  the  facts  thus 
sworn  to  by  these  witnesses,  and  the  statutory  prohibition  (section 
3775)  that  no  judgment  sliall  be  revei-sed  unless  error  has  been 
committed  materi^ly  affecting  the  merits  of  the  action,  to  reverse 
this  judgment  for  the  last  error  assigned  would  be  wholly  unwar- 
ranted. Besides  this,  the  rnle  that  the  opinion  of  a  non-expert 
witness  is  not  to  be  received  in  evidence  has  its  exceptions. 
Where  the  value  of  property  is  in  question,  a  witness,  who  states 
that  he  ia  acquainted  with  the  value  of  that  kind  of  property,  may 
give  his  opinion  of  the  value  of  the  property  in  dispute.  So, 
where  the  question  of  the  sanity  of  a  person  is  involved,  a  witness 
may  give  his  opinion,  provided  he  states  the  facts  upon  which  it  is 
founded.  The  length  of  time  that  the  train  stopped,  to  some  ex- 
tent, involved  an  expression  of  opinion.  When  the  conductor 
testified  that  the  train  stopped  ^^  half  a  minute  or  less,''  it  was 
nothing  more  than  the  expression  of  his  opinion. 

The  instructions  given  in  the  case,  being  in  strict  harmony  with 
the  law  as  laid  down  in  75  Mo.,  supray  and  finding  nothing  in  the 
record  justifying  an  interference  with  the  judgment,  it  is  hereby 
affirmed.    Kay  and  Black,  JJ.,  concur. 

Sherwood,  J.  (dissenting). — Called  upon  as  one  of  the  judges 
of  this  court  to  say  whether  I  concur  in  the  foregoing  opinion,  I 
say  I  dissent,  and  I  say  so  for  these  reasons : 

I.  There  is  not  a  scintilla  of  testimony  that  the  conductor  knew 
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that  plaintiff  was  in  the  act  of  alighting  when  he  gave  the  signal 
for  the  train  to  start. 

The  tendency  of  the  testimony,  and  its  only  tendency,  is  to  show 
that  the  conductor  had  every  reason  to  believe  that  the  plaintiff, 

No  KHowL     K  ^®®^  ^y  ^^"^  ^^  ^      steps  of  the  rear  passenger  car,  and 
BT   CONDUCTOR  Iq  thc  apparcut  act  of  aliehtins:  on  the  platform,  had 

THAT   PLAIKTIW  S^  « 

WAS  IK  ACT  OF  stcppcd  down  from  the  car  before  he  gave  the  starting 
signal.  The  conductor  was  in  the  baggage  car  when 
the  train  stopped  ;  he  stepped  out  of  the  side  door  of  the  baggage 
car,  and  as  he  did  so,  looking  southwardly,  he  saw  plaintiff  x>n  the 
steps,  etc.,  and  then  the  conductor,  being  on  the  depot  platform, 
walked  four  or  five  steps  or  more  across  that  platform  to  the  corner 
of  the  depot  building,  then  turned  around,  facing  the  train  and, 
looking  northward  towards  the  engine,  called  out,  '^  all  aboard," 
and  raised  his  hand,  gave  the  signal  to  the  fireman  for  starting, 
then  walked  back  across  the  depot  platform  to  the  baggage  car 
from  which  he  had  come,  mounted  into  it,  and  after  he  did  so,  the 
train,  which  had  stopped  its  usual  lengtii  of  time,  started ;  and 
after  the  train  had  moved  some  sixty  &et  it  was  stopped  by  the 
ringing  of  the  bell.  ^  ^^       ' 

The  testimony  of  the  conductor  is  supported  by  that  of  the 
station  agent,  Harmon,  who  testified  that  the  train  stopped  the 
usual  time ;  who,  hearing  the  train  approaching,  took  the  United 
States  mail  sack  in  one  hand,  and  some  company  mail  in  the  other, 
and  when  the  train  stopped,  came  out  of  the  depot  door  just  as  it 
did  so,  saw  plaintiff  on  car  platform  in  front  of  him ;  walked 
diagonally  across  station  platform  in  a  northeast  direction,  twenty- 
five  or  thirty  feet,  to  the  door  of  the  baggage  and  mail  car,  ex- 
changed mail  with  the  United  States  mail  agent  and  baggage  man, 
turned  and  walked  back  to  door  of  depot ;  turned  around  before 
going  in,  saw  plaintiff  coming  down  the  car  steps,  the  ca?  Istanding 
still,  with  his  attention  divided  between  what  he  was  doing  an^ 
the  car  virindow ;  and  when  the  car  commenced  to  move,  noticing 
plaintiff  was  inattentive  and  was  about  alighting  on  his  right  foot, 
and,  knowing  this  would  be  dangerous,  cidled  out  to  hini,  "  Look 
out,  or  you  will  fall,"  when  plaintiff,  who  was  facing  westward, 
the  car  moving  northward,  touched,  or  appeared  to  touch,  the  plat- 
form with  his  right  foot  and  fell  forward  with  the  train,  and  that 
if  he  had  been  payingattention  to  what  he  was  doing  he  need  not 
have  fallen  at  all.  Harmon  also  corroborates  the  testimony  of 
Heaton,  the  conductor,  as  to  the  latter  getting  off  the  train  after  it 
stopped,  walking  across  the  depot  platform  to  the  corner  of  depot, 
turning,  calling  "  all  aboaixJ,*'  and  giving  the  signal  for  starting  the 
train.  The  testimony  of  Harmon  is  supported  by  that  of  plaintiff 
himself,  who  says  that,  as  he  was  coming  down  the  steps  of  the 
car,  he  saw  Harmon,  the  station  agent,  standing  near  the  door  of 
the  waiting  room  facing  him ;  that  Harmon  called  out,  as  he  was 
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on  the  bottom  step  in  the  act  of  stepping  off,  "  Look  oat,  or  you 
will  fall ;"  that  he  does  not  know  on  whicli  foot  he  tried  to  alight. 
Bryant,  also,  fully  corroborates  the  conductoi*'s  testimony.  And 
the  plaintiff,  when  on  the  stand,  testified  that  he  did  not  blame  the 
conanctor  for  being  hurt ;  that  he  had  testified  on  a  former  trial 
that  he  told  Clutter  and  Southerland  the  same  thing.  Several 
witnesses  testified  that  plaintiff  had  made  similar  statements  to 
them. 

The  foregoing  is  substantially  a  correct  resume  of  the  evidence 
on  the  point  of  the  conductor's  knowledge  of  the  plaintiff's  stattis 
at  the  time  he  signalled  the  train  to  start.  If  there  is  in  the  record 
before  me  the  slightest  trace  or  indication  of  such  knowledge,  a 
patient  reading  of  the  evidence  has  failed  to  disclose  it.  If  this  be 
trne,  then  it  must  follow  that  the  second  instruction  given  on  be- 
half of  plaintiff  was  fatally  erroneous,  and  that  there  was  no  evi« 
dence  on  which  plaintiff  could  base  a  recovery.  In  my  opinion, 
the  plaintiff's  sworn  admission  that  the  conductor  was  not  to 
blame  is  intrinsically  sufficient  to  send  the  cause  out  of  court,  as 
much  so  as  if  the  plaintiff  had  in  terms  admitted  that  the  defend- 
ant company  was  not  in  fault.  If  the  conductor  was  not  to  blame, 
who  was,  pray?  This  is  sufficient  to  dispose  of  this  cause  without 
more.  When  it  was  here  before,  the  evidence  was  not  discussed, 
so  far  as  we  can  judge  by  the  report  in  75  Mo.  185.  But  it  was 
then  and  there  declared  '^  as  the  settled  law  of  this  State  that  when 
the  concurring  negligence  of  a  plaintiff  proximately  contributes  to 
produce  the  injury  complained  of,  there  can  be  no  recovery,  unless 
such  injury  is  also  the  direct  result  of  the  omission  of  the  defend- 
ant, after  becoming  aware  of  the  danger  to  which  the  plaintiff  was 
exposed,  to  use  a  proper  degree  of  care  to  avoid  injuring  him." 
Applying  that  principle  now,  and  bearing  in  mind  the  evidence, 
what  becomes  of  plaintiff's  case  ? 

II.  I  have  not  the  time  to  discuss  the  instructions  in  detail.  Of 
those  for  the  plaintiff,  the  first  one  will  be  found,  on  examination, 
to  violate  the  rule  so  frequently  and  so  recently  announced  by  this 
court,  that  hvpothetical  instructions,  which  authorize  a  recovery, 
must  set  forth  all  the  fac;|;8  authorizing  such  recovery.  Sullivan  v, 
Ry.,  Oct.  Term,  1885,  and  cases  cited. 

III.  If  it  be  said  of  the  evidence  in  this  cause  that  it  is  the  same, 
substantially,  as  before,  and  that  this  court,  by  failing  to  discuss  it, 
has  tacitly  sanctioned  its  sufficiency,  I  have  this  to  say,  „ 

xi_i.xi-»  i.        i_        j.\.»  i_  T-i?  Former  ▲ppbai. 

that  this  couj't,  when  this  cause  was  here  before,  seems  -sufficiekcy 
to  have  contented  itself  with  pointing  out  sevei*al  errors 
in  the  instructions,  and  then,  after  announcing  the  controlling 
principle  of  law  in  the  case,  to  have  sent  it  back,  possibly  for  re- 
trial. Sometimes  cases  are  treated  too  gingerly,  sent  back  to 
plague  the  trial  courts,  and  then  to  return  to  us,  when,  if  the  evi- 
dence were  carefully  examined,  it  would  have  been  found  that 
d7  A.  &  E.  R  Gas.- Id 
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plaintiff's  own  evidence  gave  him  no  standing  in  court.  But, 
granting  that  this  court  committed  error  in  faihng  to  discuss  the 
evidence  when  the  cause  was  here  before,  this  should  not  preclude 
us  from  doing  so  now.  Error  is  not  sacred ;  it  has  no  vested  right 
to  existence ;  and  it  becomes  us  as  men,  certainly  as  judges,  when- 
ever error  is  discovered  for  the  first  time,  to  confess  and  to  foi'sake 
it  at  the  earliest  opportunity.     Prov.  xxviii.,  13. 

A  noted  example  of  this  kind,  in  this  court,  is  found  in  the  case 
of  Hamilton  v.  Marks,  63  Mo.  167,  where  the  trial  court  having 
.  tried  the  cause  on  a  correct  view  of  the  law,  this  court,  in  52  Mo. 
78,  revei'sed  the  judgment  and  sent  it  back  for  re-trial  on  an  in- 
correct doctrine,  and  it  was  thus  re-tried,  but  on  coming  back 
here,  the  law  was  correctly  declared,  just  as  the  Circuit  Court  first 
held,  and  the  judgment  was  again  reversed.  And  that  case  by  no 
means  stands  alone  in  the  judicial  annals  of  this  court.  And,  in 
my  opinion,  it  makes  no  matter  that  the  error  was  one  inpaisy  in- 
stead of  one  in  law.  If  gross  and  palpable  injustice  has  been 
done,  such  as  I  think  has  occurred  in  this  case,  it  should  be  cor- 
rected, and  it  will  be  a  reproach  on  the  administration  of  justice 
if  it  be  not  done. 

Let  me  mention  another  case  where  this  court,  being  apprised 
thereof,  has  confessed  and  forsaken  its  error;  error  committed  and 
error  forsaken  in  the  same  cause.  Take  the  case  of  Bell  v.  Railway 
Co.,  72  Mo.  SO.  A  boy  was  standing  on  the  railroad  track  in 
•  broad  daylight,  and  while  standing  there  was  run  over  and  killed 
by  a  passing  train  of  cars ;  the  evidence  was  discussed  and  so  were 
the  instructions,  but  the  evidence  was  not  declared  insu£Scient ; 
several  of  the  instructions  were  declared  improper,  and  the  judg- 
ment was  reversed  and  the  cause  remanded,  presumably  for  a  new 
trial,  as  no  hint  or  intimation  was  given  contrawise.  Well,  the 
cause  was  re-tried  on  the  theory  of  the  law,  as  laid  down  by  this 
court,  and  the  plaintiff  again  recovered,  and  the  defendant  came 
here  again  on  appeal ;  the  evidence  all  one  as  before ;  the  cause 
was  re-argued.  Ray,  J.,  wrote  the  opinion  of  the  pourt,  affirming 
the  judgment ;  a  motion  for  re-hearing  was  filed  on  the  ground 
that  there  was  no  evidence  to  support  the  .verdict.  What  did  this 
court  do  ?  Did  it  continue  to  wallow  in  the  slough  of  flagrant 
misapprehension  into  which  it  had  fallen?  Nay,  verily.  It 
granted  the  motion ;  it  reheard  the  cause ;  it  reversed  the  judg- 
ment, on  the  sole  ground  that  there  was  no  evidence  whereon  to 
build  the  verdict.  Norton,  J.,  concurring,  ^«^,  p.  —  .  Why  not 
take  the  same  course  now  { 

But  in  this  case  it  is  said  that  ^^  the  point  then  made  that  there 
was  no  evidence  upon  which  to  submit  the  case  to  the  jury  was 
not  sustained,"  etc.  In  Bell's  case  such  a  point  was  not  taken 
until  the  cause  was  argued  here  the  second  time.  Is  it  right  to 
punish  the  vigilant  and  reward  the  negligent?  Queer  law  and 
justice,  that. 
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IV.  The  judgment  should  be  reversed  because  of  the  admission 
of  testimony  of  witnesses,  non-expert,  that  the  train  opikiom  evi- 
did  not  stop  long  enough  for  any  one  to  get  off  with  '^"**^'* 
safety.  This  was  incontestably  erroneous ;  a  mere  guess  at  best, 
and  usurped  the  province  of  the  triers  of  the  facts.  This  point 
was  not  passed  upon  when  the  cause  was  here  before,  and  the 
same  observation  applies  to  some  other  points  I  have  touched  upon. 

V.  The  judgment  should  be  reversed  because  of  the  remarks 
made  by  counsel  in  reference  to  the  absent  witness,  Wallbridge. 
The  application  for  a  continuance  was  in  full  and  regular  form; 
and  authorized  a  continuance,  which  would  have  been  remarks  or 
granted  had  not  the  counsel  for  plaintiff,  under  the  ^^^^^ 
provisions  of  section  3596,  Revised  Statutes,  admitted  that  the 
witness,  if  present,  would  swear  as  in  the  affidavit  set  forth.  This 
admission  was  made,  and  that  portion  of  the  affidavit  which  related 
to  Wallbridge's  evidence  was  read  on  the  trial,  which  was  all  of 
the  affidavit  that  could  be  read  ;  but  plaintiff's  counsel,  against  the 
earnest  protest  of  counsel  for  defendant,  was  permitted  to  make 
the  remarks  already  set  forth  in  the  opinion  of  the  court.  For 
similar  remarks  the  judgment  in  a  criminal  cause  was  recently  re- 
versed in  this  court.  State  v.  Barham,  82  Mo.  67,  Norton,  J.,  de- 
livering the  opinion.  I  can  discover  no  reason  why  the  same  prin- 
ciple does  not  apply  in  a  civil  cause  in  similar  circumstances.  The 
statutory  provisions  referred  to  are  at  best  but  a  beggarly  substi- 
tute for  oral  testimony,  granting  that  the  statute  is  constitutional. 
But  certainly  the  diminished  and  feeble  force  of  sach  statutory 
evidence  should  not  be  allowed  to  be  still  further  weakened  by 
remarks  of  counsel,  who  have  solemnly  agreed  that  the  facts  so 
stated  shall  be  read  in  evidence,  and  who  then  is  allowed,  without 
rebuke,  to  attack  the  very  paper  but  for  the  admission  of  whose 
recitals  the  cause  would  nave  oeen  continued.  I  will  not  sanction 
by  my  concurrence  such  a  travesty  of  judicial  proceedings. 

VI.  The  judgment  should  be  reversed  because  counsel  were 
permitted  to  palpably  and  ^ossly  misstate  the  facts  in  evi- 
dence. The  views  of  this  court  in  the  State  v.  Emoir,  79  Mo. 
461,  as  to  all  proper  invective  that  can  be  indulged  in  by  counsel 
in  the  couree  of  argument,  I  regard  entirely  correct,  but  counsel 
must  not  go  further  than  this  ;  must  not  travel  entirely  out  of  the 
record,  ana  appeal  to  the  prejudices  and  passions  of  the  jury  by 
invective,  based  upon  simulated  facts,  and  do  this,  too,  without 
even  the  semblance  of  the  mildest  form  of  rebuke  from  the  trial 
court.  Oounsel  for  defendant  cites  authorities  for  this  position, 
but  the  principle  is  too  plain  to  require  a  precedent. 

For  these  reasons  I  am  for  reversing  the  judgment. 

Starting  Train  While  Passenger  is  in  Act  of  Alighting. — See  Straus  e. 
Kansas  City  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  884;  Mitchell  e.  Chicago,  etc., 
R.  Co.,  12  lb.  168;  Mitchell  v.  Chicago,  etc.,  R.  Co.,  18  lb.  176. 
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Neslib  et  ux. 

V. 

SsooHD  AND  Third  Stbebts  PAssENass  B.  Co. 

{Advance  0<ue^  Penmyhania.     October  4,  1886.) 

The  plaintiff  while  alighting  from  one  of  the  defendant's  cars,  and  carryinff  a 
child  on  her  left  arm,  tried  to  reach  with  her  right  hand  the  handle  of  the 
rear  dasher.  But  as  another  passenger,  though  there  were  empty  seats  in  the' 
car,  was  standing  in  the  way,  she  missed  the  handle  and,  slipping  on  ice 
which  remained  on  the  step  from  the  previous  day,  fell  and  receiyeo^  severe 
injuries. 

JBeldL,  that  the  eyidence  made  out  a  case  for  a  jury;  and  a  nonsuit  was 
-error,  although  it  appeared  that  the  plaintiff  knew  there  was  ice  on  the  step 
and  might,  by  changmg  the  child  to  the  other  arm,  have  grasped  with  her 
•left  hand  the  handle  on  the  end  of  the  car. 

Ebbob  to  Common  Pleas  No.  4  of  Philadelphia  county,  to  re- 
view a  judgment  of  nonsuit  in  an  action  of  trespass  on  the  case. 
Seversed. 

This  action  was  brought  by  William  Neslie  and  Margaret,  his 
wife,  in  the  right  of  the  wife,  against  the  Second  and  Third  Streets 
Passenger  K.  Co.  to  recover  damages  for  injuries  alleged  to  have 
been  received  by  the  wife  through  tlie  defendant's  negligence. 

At  the  trial  the  testimony  in  behalf  of  the  plaintiff  was  substan- 
tially as  follows :  The  plaintiff,  Margaret  Neslie,  with  her  child 
about  two  years  old,  and  accompanied  by  her  mother,  was  a  pas- 
senger on  one  of  the  cars  of  the  Second  and  Third  Streets  Passen- 
ger K.  Co.,  in  the  city  of  Philadelphia,  on  the  evening  of  February 
3,  1885.  When  the  car  reached  Second  and  Market  streets,  she 
started  to  leave  it,  carrying  her  sleeping  child  on  her  left  arm. 

The  car  was  heading  down  Second  street,  being  towards  the 
south,  and  she  attempted  to  get  off  on  the  west  side,  as  she  wished 
to  go  up  Market  street.  Her  right  arm  being  the  free  one  was, 
therefore,  next  the  car  dasher,  and  she  reached  it  out  for  the  pur- 
pose of  grasping  the  handle  on  the  end  of  the  dasher  to  assist  her 
m  alighting.  She  was  unable  to  reach  the  handle,  owing  to  the 
presence  of  a  passenger  on  the  platform,  who  stood  against  the 
dasher  and  barred  her  from  it.  She  then  stepped  down,  not  hav- 
ing hold  of  either  the  handle  on  the  dasher  or  the  handle  on  the 
rear  end  of  the  car,  slipped  on  some  ice  on  the  car  step  and  fell. 
•  The  presence  of  the  ice  was  proved  as  being  "  more  than  would 
be  eaused  by  persons  getting  in  and  out ;"  and  it  was  also  proved 
that  on  the  day  of  the  accident  it  had  not  stormed,  while  on  the 
day  previous  it  had. 
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Plaintiff  testified  that  when  she  first  stepped. on  the  car  her  foot 
slipped  on  the  ice.  She  also  testified  that  at  the  time  of  the  acci- 
dent there  were  but  f oar  or  five  persons  inside  the  car. 

The  extent  of  the  plaintiff's  injuries  was  testified  to  by  several 
witnesses,  including  the  physicians  who  attended  her. 

The  trial  judge,  on  motion  of  the  counsel  for  the  defendant,  en- 
tered a  nonsuit,  which  the  court  in  banc  subsequently  refused  to 
take  off;  whereupon,  the  plaintiffs  took  this  writ,  assigning  as 
error  the  action  of  the  court  in  entering  the  nonsuit,  and  m  refus- 
ing to  take  it  off. 

Ja/mes  P.  DclTna/n,  and  John  Dolrnom  for  plaintiffs  in  error. 

George  W.  Thorn  for  defendant  in  error. 

Mercitb,  0.  J. — This  was  an  action  on  the  case  to  recover  dam- 
ages for  an  injury  to  the  person  of  the  plaintiff.    When  submissior  or 
her  evidence  was  closed,  the  learned  jndge  ordered  a  c^««>juby. 
nonsuit,  which  the  court  refused  to  take  on.     The  question  there- 
fore now  is,  Should  the  case  have  been  submitted  to  the  jury? 

The  plaintiff  was  a  passenger  in  a  car  of  the  defendant.  In 
alighting  therefrom  she  fell  and  received  an  injury.  Her  com- 
plaint is  that  the  defendant  did  not  furnish  her  safe  and  convenient 
means  of  exit  as  it  was  bound  to  provide.  If  there  was  no  doubt 
of  the  existence  of  the  facts  complained  of,  yet  if  there  be  sub- 
stantial doubts  as  to  the  reasonable  and  natural  inferences  to  be 
drawn  from  those  facts,  they  should  be  submitted  to  the  jury. 
McKee  v.  Bidwell,  74  Pa.  218 ;  Crissy  v.  Pass.  R.  Co.  75  Pa.  83. 

What  is  or  is  not  negligence  in  a  particular  case  is  generally  a 
question  for  the  jury.    Pritsch  v.  Allegheny,  91  Pa.  226. 

The  defendant  is  a  carrier  of  passengers  for  hire.  As  such  it 
was  its  duty  not  only  to  transport  them  safely,  but  also  to  provide 
reasonably  safe  means  for  their  getting  on  and  off  the  car.  Did  it 
do  so  in  this  case  ?  Under  all  the  evidence  was  that  a  question  of 
fact  for  the  jury  to  find,  or  was  it  to  be  determined  by  the  court  as 
matter  of  law  ? 

This  accident  occurred  on  an  evening  in  the  month  of  February. 
The  plaintiff  testified  substantially  that  when  she  got  factb. 

out  of  the  car  she  was  carrying  her  child  on  her  left  arm ;  she 
tried  to  get  hold  of  the  dasher  with  the  other  hand ;  she  could 
not  do  so,  as  a  passenger  standing  on  the  platform  was  leaning 
against  it.  There  were  two  passengers  on  the  platform,  one  on 
each  side  of  the  conductor,  and  some  four  or  five  passengers  in  the 
inside  of  the  car.  In  getting  down,  her  foot  slipped  on  the  step 
by  reason  of  ice  thereon,  and  she  fell  and  was  injured. 

It  appears  that  there  had  been  a  storm* on  the  previous  day,  but 
none  on  this  day.  It  is  alleged  that  this  ice  had  been  suffered  to 
remain  on  the  step  from  the  previous  day.  It  was  there  when  she 
got  on  the  car  and  she  slipped  in  getting  in. 
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Thufi  there  are  two  specific  causes  of  complaint.  The  first  is 
that  when  there  was  ample  room  for  all  the  passengers  to  ride  in 
the  car,  the  defendant  permitted  one  to  stand  on  the  platform  in 
such  a  position  that  plaintiff  could  not  avail  herself  of  tne  security 
and  protection  which  she  otherwise  would  have  enjoyed ;  the  other, 
the  omission  to  remove  from  the  step  the  ice  formed  during  the 
storm  of  the  previous  day. 

Under  the  evidence  we  do  not  think  the  plaintiff  was  so  clearly 
guilty  of  contributory  negligence,  in  the  manner  in 
fflSlSi?S5*cA5!  which  she  got  down  from  the  platform,  as  to  authorize 
the  court  to  declare  it  to  be  such  as  matter  of  law.  Her 
previous  knowledge  of  the  condition  of  the  step,  and  whether  it 
was  reasonablv  prudent  for  her  to  attempt  to  alight  in  the  way  and 
manner  she  did,  are  questions  of  fact  for  the  jury. 

The  other  contention  relates  to  the  alleged  negligence  of  the 
defendant. 

It  may  not  be  negligence,  per  se^  to  permit  passengers  to  stand 
on  the  platform  ;  yet  it  is  fi'equently  very  anno\dng  to 
reaiuTTOiaPAB.  all  pcrsous  lu  getting  in  and  out  of  the  cars,  and  to  ladies 
BTAKD  OH  PLAT-  cspccially  offensive.  If,  in  this  case,  the  defendant 
"^"^  permitted  a  passenger  to  remain  standing  on  the  plat- 

form in  such  a  position  as  to  deprive  the  plaintiff  of  that  reasonable 
support  which  would  have  protected  her  from  injury,  and  did  not 
furnish  other  suitable  protection,  we  think  the  jury  is  the  proper 
tribunal  to  find  whether  the  defendant  was  thereby  guilty  of  negli- 
gence. 

If  the  ice  on  the  step  caused  the  plaintiff  to  fall,  or  contributed 
thereto,  it  is  proper  for  the  jury  to  consider  whether,  under  -all 
the  circumstances  proved,  it  was  suffered  to  remain  thereon  for  an 
unreasonable  length  of  time.  It  may  be  impossible  in  the  winter 
to  prevent  deposits  on  the  step  by  falling  snow,  or  from  the  feet  of 
persons  entering  the  car,  and  which  in  either  case  may  result  in  the 
formation  of  ice.  The  main  question  in  regard  to  this  is  whether 
it  remained  there  for  such  time  and  in  such  form  as  to  establish  the 
negligence  of  the  defendant,  and  whether  this  negligence  con- 
tributed to  the  injury  of  the  plaintiff. 

The  evidence  is  sufficient  to  send  the  case  to  a  jury  with  proper 
instructions,  and  the  court  erred  in  not  taking  off  the  nonsuit. 

Judgment  reversed  and  dk procedendo  awarded. 
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•  Nichols 

V. 

DuBUQiTE  Aim  Dakota  B.  Ca 

(Advance  Oase^  Iowa.    April  28,  1886.) 

The  plaintiff,  while  in  the  act  of  alighting  from  defendant's  train,  fell, 
and  received  injury.  The  eyidence  showed  that  she  had  numerous  bundles 
with  her,  and  that  she  was  delayed  a  little  by  them  in  alighting,  and  re- 
turned once  into  the  car  after  she  had  delivered  a  part  of  her  bundles  to  her 
husband,  who  met  her  upon  the  platform  of  the  car.  The  platform  was 
higher  than  those  at  other  stations.  The  train  stopped  its  usual  length  of 
time  at  the  station.  She  descended  one  step  from  the  platform,  and  at« 
tempting  to  get  off  as  the  train  started,  fell,  and  was  injured.  There  was  no 
evidence  of  any  expenses  incurred  in  nursing,  but  there  was  a  loss  of  time 
occasioned  by  the  injury.     In  an  action  to  recover  damages,  held^ 

1.  That  the  fact  that  the  platform  was  higher  than  those  at  other  sta- 
tions was  immaterial. 

2.  That  the  customary  time  of  stopping  was  inadmissible  as  evidence. 

8.  That  it  was  not  negligence  when  she  had  descended  a  step  from  the 
platform  to  step  off  as  the  train  started. 

4.  That  the  plaintiff  could  not  recover  for  expenses  of  nursing  when 
there  was  no  evidence  of  any  such  expense. 

5.  That  the  husband  and  wife  must  join  in  an  action  for  loss  of  time  re- 
sulting from  an  injury  to  the  wife. 

Appeal  from  Butler  District  Court. 

Action  for  a  personal  injury.  There  was  a  trial  to  a  jury,  and 
verdict  and  juagment  were  rendered  for  the  plain tifi.  The  de- 
fendant appeals. 

J.  M,  Meminway  and  Oibson  <&  Danjoaon  for  appellant,  Du- 
buque &  D.  R.  Co. 

Ko  appearance  for  appellee,  Lucinda  Nichols. 

Adams,  C.  J. — ^The  plaintiff,  Lucinda  Nichols,  took  passage  on 
the  defendant's  road  at  Waverly,  and  under  a  ticket  which  entitled 
her  to  be  carried  to  Dumont,  her  point  of  destination.  facw. 

On  arrival  at  that  point  the  cars  stopped,  and  the  plaintiff  pro- 
ceeded to  alight.  While  in  the  act  of  alighting,  according  to  her 
testimony,  the  cars  started,  and  she  fell  and  received  the  injury  of 
which  she  complains.  The  evidence  showed  that  she  had  numer- 
ous bundles  with  her,  and  that  she  was  delaved  a  little  by  them  in 
alighting,  and  returned  once  into  the  car  after  she  had  delivered  a 
part  of  her  bundles  to  her  husband,  who  met  her  upon  the  plat- 
form of  the  car. 

1.  Upon    the   trial   the  plaintiff's  husband  was  examined   as 
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a  witness,  and  was  asked  how  the  platform   at  Damont  com- 
pared  in  heis^ht  with  the  platform  at  Allison,  another 


hbigbt  of  station  on  the  road,  and  was  allowed  to  answer,  against 
PLATioRM.  ^j^^  objection  of  the  defendant,  that  it  was  considerably 
higher.  The  admission  of  this  evidence  is  assigned  as  error.  If 
the  platform  was  higher  than  it  shoald  Have  been,  and  the  height 
contributed  to  the  diflSculty  of  alighting  safely,  under  the  circum- 
stances shown,  it  may  be  that  the  plaintiff  would  have  been  en- 
titled to  show  such  fact,  as  bearing  upon  the  question  of  her  free- 
dom from  contributory  negligence ;  but  we  are  not  able  to  see  how 
the  mere  fact  that  the  platform  was  higher  than  the  one  at  Allison 
was  material.  In  our  opinion,  the  eviaence  should  not  have  been 
admitted. 

2.  One  Helgerson  was  introduced  as  a  witness  by  the  defend- 
ant, and,  after  testifying  that  he  was  a  railroad  agent,  and  was  on 
the  same  train  with  the  plaintiff,  engaged  in  paying  off  the  em- 
ployees of  the  company,  he  was  asked  to  state  if  he 
OF  8TOPFIMO  knew  from  observation,  experience  and  information  de- 
rived from  other  sources  the  usual  length  of  time  which 
a  passenger  train  stops  at  a  station  the  size  of  Dumont.  This  ques- 
tion was  disallowed,  and  the  defendant  assigns  the  ruling  as  error. 
The  defendant  contended  that  the  train  stopped  the  usual  time,  and 
that  the  conductor  gave  the  signal  to  start  when  the  plaintiff  was 
not  in  sight,  and  when  he  had  no  reason  to  suppose  tnat  she  had 
yet  to  alight.  If  there  was  a  customary  time  auring  which  trains 
in  general,  including  the  one  in  question,  stop  at  such  a  station,  we 
think  it  was  competent  for  the  defendant  to  show  it  as  the  founda- 
tion for  showing  that  the  stoppage  of  this  train  previous  to  the  acci- 
dent was  of  the  customary  duration ;  but  the  question  asked  does 
not  appear  to  us  to  be  quite  broad  enough,  and  we  think  it  was 
properly  disallowed. 

8.  The  defendant  asked  an  instruction  in  these  words :  ^'  If  you 
find  the  train  had  started  before  the  plaintiff  alighted,  and  she,  at- 
tempting to  get  off  after  the  train  had  started,  was  injured,  then 
you  will  find  for  the  defendant."  The  court  refused  the  instrnc- 
NwiuoEicE  m  tion,  and  the  defendant  assigns  the  refusal  as  error.  The 
CAB.  evidence  tends  strongly  to  show  that  the  plaintiff  had 

descended  one  step  from  the  platform  of  the  car,  and  was  about  to 
descend  another  step  when  the  train  started.  If  such  was  the 
fact,  we  cannot  say,  as  a  matter  of  law,  that  the  plaintiff  was  guilty 
of  negligence  if  she  did  not  arrest  her  progress  instantaneously 
upon  the  starting  of  the  train.  The  starting  was  probably  unex- 
pected to  her,  and  if  so,  she  would  naturally  make  some  forward 
movement  after  the  train  started  ;  yet  if  she  did  so,  it  miglit  be 
said  that  she  attempted  to  get  off  after  the  train  started,  and,  under 
the  theory  of  the  instniction,  she  could  not  recover.  The  case  is 
quite  di&rent  from  what  it  would  have  been  if  she  had  left  her 
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seat  after  the  train  started  with  a  view  of  getting  off,  or  had  left 
the  platform  of  the  car  after  the  train  started  with  the  view  of  get- 
ting off.  It  is  by  no  means  clear  to  onr  minds  that  what  the  plain* 
tifE  did,  if  anything,  after  the  train  started  was  negligence.  This 
being  so,  we  have  to  say  that  the  question  was  for  the  jnry,  and 
we  think  it  was  fairly  submitted,  and  that  there  was  no  error  in  re- 
fusing^ the  instruction. 

4.  The  court  gave  an  instruction  in  these  words :  "  If  the  plain 
ti£E  attempted  to  leave  the  coach  while  it  was,  to  her  knowledge, 
in  motion,  it  would  be  such  negligence  on  her  part  as  to  prevent  a 
recovery.     The  defendant  complains  of  this  instruction  j^^^ 

by  reason  of  the  qualification  in  respect  to  the  plaintifPs  tbam  »  no. 
knowledge.  It  is  manifest  that  the  plaintiff  could  not  "°"* 
be  held  responsible  for  incurring  a  danger  of  which  she  had  no 
knowledge.  The  doubt,  we  think,  if  any,  about  the  correctness  of 
the  instruction  is  as  to  whether,  under  the  circumstances  shown  in 
evidence,  the  instruction  is  not  too  favorable  for  the  defendant.  If, 
by  leaving  the  coach,  the  court  meant  leaving  the  inside  of  the 
coach,  the  instimction  is  clearly  correct.  But,  under  the  plaintifPs 
testimony,  the  dangerous  attempt,  if  any,  was  an  attempt  to  leave 
the  steps  after  the  starting  of  the  train,  when  she  was  m  the  very 
act  of  alighting.  She  douotless  had  knowledge  of  the  starting,  but 
we  are  not  prepared  to  sav  that  her  attempt,  if  any,  after  such 
knowledge  should  necessarily  preclude  a  recovery.  Where  persons 
are  in  peril,  and  feel  obliged  to  act  upon  the  spur  of  the  moment, 
they  are  not  necessarily  to  be  charged  with  negligence  if  they  do 
not  do  the  right  thing.  But,  however  this  may  be,  we  do  not 
think  that  the  defendant  has  any  ground  to  complain  of  the  in- 
struction. 

5.  The  defendant  asked  an  instruction  in  these  words :  '^  If  you 
find  from  the  evidence  that  the  plaintiff  contributed  to  her  injury 
by  carelessly  stepping  down  between  the  car  and  the  platform, 
she  cannot  recover."  The  court  refused  the  instruc-  rkpktitort  m- 
tion,  and  the  defendant  assigns  the  refusal  as  error.     In  jected. 

onr  opinion,  the  court  did  not  err.  It  may  be  conceded  that  the 
instruction  is  correct,  but  it  had  been  substantially  covered  by  an 
instruction  given.  The  court  had  already  instructed  the  jury  that 
*^  before  the  plaintiff  can  recover  she  must  show  that  the  injury 
was  caused  by  the  negligence  of  the  defendant's  employees,  and 
also  that  she  was  at  the  time  in  the  exercise  of  reasonable  and  ordi- 
nary care  to  avoid  the  injury. '^ 

6.  The  court  instructed  the  jnry  that  the  plain tifif 'was  entitled 
to  recover  for  reasonable  expense  incurred  in  nursing.  It  is  ob- 
jected by  the  defendant  that  there  is  no  evidence  that  NuBsna. 
any  sucn  expense  was  incurred  by  her,  and  we  have  to  say  that  we 
think  that  tiiis  is  so.  In  our  opinion,  the  court  should  not  have 
given  an  instruction  upon  the  theory  that  there  was  such  evidence. 
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7.  The  coart  instructed  the  jary  that  the  plaintiff  was  entitled 
to  recover  for  loss  of  time  occasioned  by  the  injury.  The  evidence 
showed  that  the  plaintiff  was  a  married  woman,  and  engaged  in  the 
dinary  duties  of  a  housewife,  and  not  in  any  independent  employ- 
j^^^  ^  ment.    It  is  objected  by  the  defendant  that  it  was  the 

right  of  the  plaintiff's  husband,  if  of  any  one,  to  recover 
for  such  loss  of  time,  and  not  the  right  of  the  plaintiff.  If  the 
question  were  an  open  one,  the  writer  of  this  opinion  would  be  in- 
clined to  think  that  a  married  woman,  capable  of  earning  money, 
should,  in  all  cases  of  an  actionable  injury  to  her  person,  be  al- 
lowed to  recover  for  loss  of  time  resulting  from  a  disability 
caused  by  the  injury ;  but  it  was  expressly  held  otherwise  in  Tuttle 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  42  Iowa,  518.  Such  being  the  doc- 
trine  of  this  court,  the  instrnction  cannot  be  sustained.     Reversed. 

Alighting  From  Moving  Train  Not  Considered  Negligence. — For  cases 
holdilig  that  the  party  injured  was  not  guilty  of  negligence  in  attempting  to 
alight  from  a  moving  train,  see  Iron  Mountain  R.  Co.  d.  Mower,  3  Am.  Ss 
Eng.  R.  R.  Cas.  861 ;  Lake  Shore,  etc.,  R  Co.  v.  Bangs,  3  lb.  426;  Penna.  R. 
Co.  V,  Hoagland,  3  lb.  436;  Nashville,  etc.,  R.  Co.  v.  Erwin,  3  lb.  465;  St. 
Louis,  etc.,  R.  Co.  9.  Cantrell,  8  lb.  198;  Chicago,  etc.,  R.  Co.  «.  Bonifield, 
8  lb.  493;  Smith  «.  St.  Paul,  etc.,  R.  Co.,  9  lb.  262;  Cumberland  VaUey  R. 
Co.  0.  Mangans,  18  lb.  182. 


Geobgia  R 

V. 

Homes. 

(73  Georgia,  251.) 


Except  in  cases  where  the  entire  injury  is  to  the  peace,  happiness  or  feel- 
ings of  the  plaintiff,  worldly  circumstances  should  not  be  admitted  or 
weighed  in  the  ascertainment  of  damages. 

Where  a  passenger  on  a  railroad  train,  who  had  delivered  his  ticket  to  the 
conductor,  was  subsequently  ejected  by  the  latter,  who  took  him  by  the  arm, 
led  him  to  the  platform,  and  he  thereujjon  got  off,  although  this  was  done 
kindly,  and  he  did  not  resist  so  as  to  require  violence,  yet  the  jury  might  find 
exemplary  damages.  The  inconvenience,  insult  in  the  presence  of  fellow 
passengers,  and  wounded  feelings  of  the  person  ejected  could  be  consid- 
ered by  the  jury. 

Extraordinary  diligence  is  the  measure  of  care  which  conductors  must  ex- 
ercise towards  passengers. 

There  was  no  error  in  ruling  out  what  plaintiff  said  as  to  another  person's 
conduct  in  correcting  a  mistake  as  to  that  person's  ticket,  or  the  price  of  it,  it 
not  beinff  said  in  the  presence  of  the  conductor  or  communicated  to  him,  but 
being  said  at  or  near  the  ticket  ofiice,  before  the  plaintiff  entered  the  car. 

There  was  no  error  in  the  court's  statine  to  the  jury  that  no  power  on  earth 
could  set  aside  their  verdict,  if  made  under  the  circumstanees  stated,  which 
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meant  what  the  law  and  facts  authorized.  Larceny  is  a  crimen fdUi,  and  the 
record  of  a  conyiction  for  larceny  is  admissible  to  discredit  a  witness. 

In  case  of  the  ejection  from  a  railroad  train  of  a  passenger  who  had  pre- 
yiously  delivered  up  his  ticket,  and  who  sues  for  damages  on  account  of  such 
ejection,  the  presumption  is  against  the  company ;  and  it  devolves  on  it  to 
show  that  the  conauctor,  who  put  the  passenger  off,  acted  rightly  and 
under  authority  of  law,  and  thus  to  lift  the  burden  cast  upon  it  by  law. 

The  ille^  ejection  of  a  passenger  entitled  by  contract  to  be  carried  over  a 
railway  is  itself  an  act  for  which  damages  are  recoverable.  The  measure  is 
for  the  jury. 

While  the  good  faith  of  a  conductor,  who  improperly  ejected  a  passenger, 
would  not  defeat  the  right  to  recover  damages  therefor,  yet  it  might  be  con- 
sidered in  fixing  the  amount  of  such  damages ;  and  bad  faith  on  the  part  of 
the  conductor  might  be  considered  to  increase  the  damages. 

Before  Judge  Hammond.     DeKalb  Superior  Court, 

Homer  brought  suit  against  the  Georgia  K.,  alleging  that  lie  had 
been  wrongfully  ejected  from  defendant's  train  after  naving  pur- 
chased and  delivered  to  the  conductor  a  ticket  to  his  destination  ; 
that  he  was  put  out  in  an  old  field,  away  from  a  crossing,  and  in  the 
rain.     He  laid  his  damages  at  $3000. 

On  the  trial,  the  evidence  for  the  plaintiff  was,  in  brief,  as  fol- 
lows :  Plaintiff  lived  at  Stone  Mountain,  but  worked  at  Lithonia, 
a  station  further  down  the  road  than  his  starting  point,  which  was 
Decatur.  He  purchased  a  ticket  from  Decatur  to  Lithonia  and 
delivered  it  to  the  conductor,  on  demand,  before  reaching  Stone 
Mountain.  After  passing  that  point,  the  conductor  again  called 
for  his  ticket.  He  repliedthat  he  had  given  up  his  ticket.  The  con- 
ductor denied  this,  said  plaintiff  had  just  got  on  the  train  and  was 
trying  to  beat  his  way,  and  stopped  the  train,  caught  plaintiff  by 
the  arm  and  put  him  off.  It  was  about  seven  o'clock  in  the  even- 
ing and  was  dark  and  raining.  It  was  from  thirty-five  to  fifty 
yards  from  where  a  small  road  crossed  the  railroad.  Flaintiff  went 
to  a  house  about  one  hundred  yards  distant,  where  he  had  formerly 
boarded,  and  stayed  all  night  without  cost.  He  had  been  attend- 
ing court  in  Decatur  as  a  witness,  and  had  gone  thither  by  private 
conveyance. 

The  evidence  for  the  defendant  was,  in  brief,  as  follows :  Plain- 
tiff and  several  others  purchased  tickets  at  Decatur  to  Stone 
Mountain.  Two  of  them  expressed  an  intention  of  "beating" 
their  way  to  their  places  of  destination  below  that  point,  and  plain- 
tiff said  he  intended  to  "  beat"  his  way  to  Lithonia.  After  pass- 
ing Stone  Mountain,  the  conductor  called  for  his  ticket  to  Li- 
thonia. He  claimed  to  have  already  given  it  up.  The  conductor 
denied  this,  and  told  him  he  must  pay  or  get  on.  Plaintiff  felt  in 
his  pockets,  and  said  he  had  no  money.  The  conductor  rang  the 
bell,  stopped  the  train  and  accompanied  plaintiff  to  the  steps  of 
the  car  with  his  lantern.  After  the  plaintin  was  off,  the  conductor 
asked  if  he  was  all  right,  and,  receiving  an  affirmative  answer,  the 
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train  proceeded.  There  was  only  one  other  passen^r  in  the  car  at 
the  time.  The  conductor  did  not  put  his  hand  on tlie  plaintiff;  lie 
would  have  called  for  assistance  if  it  had  been  necessary,  but  it  was 
not.  He  testified  that  he  did  not  see  plaintiff  until  after  the  ti*ain 
left  Stone  Mountain.  Plaintiff  explained  that  some  water  on  his  hat 
had  got  there  from  his  having  put  his  head  out  of  the  window  into 
the  rain. 

The  record  of  a  conviction  of  the  plaintiff,  on  plea  of  guilty 
by  him,  for  larceny  from  the  house,  was  put  in  evidence.  It  was 
dated  about  four  years  before  the  trial,  and  was  from  another 
county. 

The  jury  found  for  the  plaintiff  $300.  Defendant  moved  for  a 
new  trial  on  many  grounds,  but  the  following  will  show  the  points 
decided  by  the  court : 

(1.)  Because  the  verdict  was  contrary  to  law  and  evidence,  and 
the  damages  were  excessive. 

(2.)  Because  the  court  admitted,  over  objection,  evidence  to  show 
that  the  defendant  was  worth  about  $5,000,000  above  its  indebted- 
ness. 

(3.)  Because  the  court  refused  to  charge,  in  effect,  that,  although 
the  conductor  may  have  been  mistaken  about  having  taken  tlie 
ticket  of  plaintiff,  yet  if  he  acted  in  good  faith  and  without  vio- 
lence or  insult,  only  actual  or  nominal  damages  could  be  recovered  ; 
but  charged  as  follows :  "  The  question  of  the  conductor's  good 
faith  and  belief  would  not  affect  the  plaintiff's  right  to  recover,  but 
might  affect  the  amount  of  damages  that  the  plaintiff  would  be  en- 
titled to  recover,  as  the  court  will  explain  to  you." 

(4.)  Because  the  court  refused  to  charge  as  follows :  "  While 

I)laintiff  was  not  obliged  to  resist  forcibly  any  force  used  to  expel 
lim  in  order  to  have  a  claim  against  the  deiendant  for  damages, 
yet,  before  he  can  claim  to  have  been  ejected  from  the  train,  there 
must  appear  to  have  been  some  compulsion  greater  than  words ; 
there  must  have  been  some  force,  however  slight,  or  some  display 
of  sufficient  force.  Obedience  by  plaintiff  to  a  mei-e  unlawful  or- 
der of  the  conductor  would  not  sustain  an  action  for  forcible  ex- 
pulsion, so  as  to  allow  exemplary  damages  or  any  more  than  actual 
damages  or  nominal  damages," 

(5.)  Because  the  court  refused  to  charge  as  follows :  "  The  con- 
ductor would  be  bound  not  to  extraordinary,  but  to  only  ordinary 
diligence  in  keeping  and  remembering  about  the  identity  of  pas- 
sengers and  tickets,  just  likeother  persons  conducting  business  with 
each  other  ;  that  is,  in  the  light  of  reason  and  according  to  the  na- 
ture and  circumstances  of  the  business  in  hand."  [The  court 
charged,  in  substance,  that  the  rule  of  extraordinary  diligence  would 
apply.] 

(6.)  Because  the  court  charged  as  follows :  "  When  you  have 
done  that  (t.  e.,  determined  whether  there  was  any  injury  and  what 
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would  compensate  for  wounded  feelings  or  injary  to  peace  and 
happiness),  and  yonr  verdict  is  free  from  any  bias,  prejudice  or 
feeling  for  or  .against  the  parties,  there  is  no  power  on  earth  that 
can  set  it  aside ;  you  alone  are  the  judges  of  what  is  fair  and  right 
iu  such  case." 

(7.)  Because  the  court  rejected  the  following  testimony  of  a 
witness  for  the  defendant :  '^  As  we  went  from  the  ticket  office  to 
the  car,  Homer  said  to  me  that  he  would  not  have  said  anything 
about  the  mistake  in  making  the  change  if  he  had  been  me."  [The 
witness  had  testified  that  he  purchased  his  ticket  %t  the  same  time 
as  did  the  plaintiff ;  that  the  agent  made  a  mistake  in  giving  him 
change ;  and  that  he  called  attention  to  it,  and  it  was  corrected.] 

The  motion  was  overruled,  and  defendant  excepted.  Plaintiff 
filed  a  cross  bill  of  exceptions,  alleging  the  following  errors : 

(1.)  Because  the  court  admitted  in  evidence  the  record  of  the 
conviction  of  plaintiff  for  larceny  from  the  house.  The  objection 
was  that  it  was  irrelevant. 

(2.)  Because  the  court  refused  to  charge  as  follows :  "  If  you 
believe  from  the  evidence  that  the  plaintiff  was  illegally  ejected 
from  the  defendant's  train,  the  [law]  presumes  that  it  was  in  con- 
sequence of  the  [want  of]  use  of  the  diligence  required  by  law  of 
the  defendant,  its  agents  and  employees,  in  the  transportation  of 
passengers;  and  it  would  be  incumbent  on  the  defendant,  by  proof, 
to  show  that  they  had  used  that  degree  of  diligence  required  of 
them  by  law,  to  wit,  extraordinary  diligence." 

And  because  the  court  charged  as  follows:  "  If  it  (the  testimony) 
be  equally  balanced,  then  the  plaintiff's  case  fails,  and  he  could  not 
recover,"  and  added,  after  charging  that,  in  case  of  injury  by  the 
running  of  trains,  the  presumption  of  law  is  against  the  company, 
these  words :  ^'  But  not  so  in  a  case  like  the  one  you  are  trying, 
where  the  alleged  iniurv  is  for  a  refusal  to  perform  a  contract  to 
carry  a  passenger,  as  is  alleged  here,  and  the  burden  of  proof  is 
not  on  tiie  raifroad  company,  but  is  on  the  plaintiff." 

(3.)  Because  the  court  refused  to  charge  as  follows:  ^'If  the 
evidence  shows  that  the  plaintiff  was  illegally  ejected  from  the 
cars  of  the  defendant,  the  law  presumes  he  was  damaged." 

(4.)  Because  the  court  charged  as  follows :  "  If  you  find  from 
the  evidence  that  the  conductor  did  expel  the  plaintiff  from  the 
train,  but  that  he  acted  in  perfect  good  faith,  that  is,  that  he  really 
and  truly  believed  plaintiff  had  not  paid  his  fare  or  delivered  up 
his  ticket  to  a  point  beyond  where  he  was  expelled,  then  you 
would  consider  that,  in  making  up  your  minds  as  to  the  amount 
of  damages  plaintiff  is  entitled  to." 

Z.  J.  Winn  for  plaintiff. 

«/.  £.  Oumminffj  ffHyer  &  Bro.y  Camdlery  Thomson  (&  Cwndr 
ler  for  defendant. 
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Jackson,  0.  J. — ^This  is  an  action  for  the  recovery  ot  damages 
brought  by  Charles  Homer  against  the  Georgia  R,  &  Bank- 
ing Co.  for  ejecting  the  plaintiff  from  the  cars  between  De- 
catur and  Lithonia,  though  he  had  given  to  the  defendant's  con- 
ductor a  ticket  purchased  at  Decatur  through  to  Lithonia.  The 
jury  found  for  the  plaintiff  three  hundred  dollars,  and  the  railroad 
company  being  denied  a  new. trial,  excepted;  and  Homer  also 
exceptea,  and  assigned  errors  in  a  cross  bill  of  exceptions. 

1.  There  is  one  error  assigned  in  the  bill  of  exceptoins 
brought  by  the  company,  which,  in  our  judgment,  demands  a  new 

trial,  under  the  ruling  in  Higgins  v.  The  Cherokee  R. 
Co.  decided  during  the  present  term.  That  is  the  ad- 
mission of  the  testimony  in  regard  to  the  immense 
wealth  of  the  Georgia  R.  &  Banking  Co.  We  think 
that  juries  are  disposed  enough  ordinarily  to  find  against  railroad 
coi*porations,  without  helping  them  to  do  so,  and  to  increase  the 
damages  because  they  are  so  enormously  rich,  and  in  order  to 
multiply  the  damage  to  admit  testimony  detailing  that  wealth. 
Except  in  cases  where  the  entire  injury  is  to  the  peace,  happiness 
or  feelings  of  the  plaintiff,  where,  under  section  3067  of  our  Code, 
the  worldly  circumstances  of  the  parties  are  admissible  to  be 
weighed  by  the  jury,  as  was  the  common  law,  we  think  worldly 
circumstances  should  not  be  weighed  or  admitted  to  be  weighed. 
What  effect  this  evidence  may  have  had  in  contributing  to  the 
amount  of  the  verdict  we  cannot  tell.  We  do  not  say  that  it  is  or 
that  it  is  not  excessive,  but  we  simply  rule  that  it  should  not  be 
increased,  as  it  might  have  been,  by  illegal  testimony  tending  to 
induce  the  jury  to  increase  the  damage. 

2.  We  see  no  error  in  the  charge  that  exemplary  damages  might 
be  recovered  with  or  without  actual  force  in  a  case  like  this.  The 
RKcoTKBT  OF  couductor  took  the  passenger  by  the  arm  and  led  him 
SuSoBsf^  to  the  platform,  and  he  got  off.  All  was  done  kindly, 
but  by  the  commanding  authority  of  the  conductor.    The  passen- 

er  lost  nothing  by  not  resisting  and  requiring  force  to  eject  him. 
n  the  contrary,  he  was  right  to  yield  to  authority  and  throw 
himself  for  remuneration  upon  the  law.  Of  course,  rude  and  vio- 
lent conduct  would  be  a  circumstance  to  demand  increase  of  dam- 
ages against  the  company,  but  more  than  actual  damage  is  recov- 
erable for  the  act  of  putting  off,  by  the  mere  moral  force  of  au- 
thority, a  passenger  who  had  a  ticket  and  was  entitled  to  ride  to 
Lithonia,  before  he  got  there.  The  inconvenience,  the  insult  in 
the  presence  of  fellow  passengers  and  the  wounded  feelings  of  the 
passenger,  may  be  considered  and  weighed.  Code,  §  3066.  The 
act,  without  considering  the  intention,  may  be  aggravating ;  and 
certainly  it  is  very  aggravating,  where  one  has  bought  a  right  to 
be  transported  to  limonia,  for  him  to  be  ejected  in  a  field  where 
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tliere  was  no  depot,  or  crossroad  even,  before  he  reached  his  des- 
tination.   Code,  §  3066,  supra. 

3.  Extraordinary  diligence  is  the  measure  of  care  which  con- 
ductoi-s  must  exercise  towards  passengers,  and  there  is  no  error  in 
so  charging  the  jury.  It  lias  been  expressly  so  ruled  by  this  court, 
and  other  authority  is  unnecessary  to  be  invoked.  Code,  §§  2067, 
2083 ;  34  Ga.  330 ;  58  Id.  461,  and  following  cases. 

4.  There  was  no  error  in  ruling  out  what  plaintiffs  saying  was 
as  to  another  person's  conduct  in  correcting  a  mistake  as  to  that 
person's  ticket  or  the  price  of  it,  it  not  being  said  in  presence  of 
the  conductor  or  communicated  to  him,  but  at  the  Decatur  ticket 
office,  or  near  it,  before  entering  the  car.  It  was  no  part  of  the 
res  gestcB,  or  otherwise  admissible.  Nor  can  we  see  error  in  the 
court  stating  to  the  jury  that  no  power  on  earth  could  set  aside  its 
verdict,  if  made  under  the  circumstances  stated,  which  meant  sim- 
ply what  the  law  and  facts  authorized. 

5.  In  respect  to  the  cross  bill  of  exceptions,  we  think  that  the 
court  properly  admitted  the  record  of  the  plaintiffs  conviction  of 
larceny  from  Hall  county.  It  is  a  conviction  of  a  ^^ crimen /alsiy^ 
and  evidence  tending  to  discredit  the  plaintiffs  testimony. 

6.  In  this,  as  in  all  such  cases,  the  presumption  is  against  the 
agent  of  the  railroad  company,  and  it  devolves  on  the  companv  to 
show  that  the  conductor  acted  riglitly  and  under  authority  of  law, 
and  thus  to  lift  the  burden  cast  upon  it  by  the  law. 

7.  The  illegal  ejection  of  a  passenger  entitled  by  contract  to  be 
carried  over  a  railway  is  itself  an  ACt  for  which  damage  is  recover- 
able.    The  measure  is  for  the  jury. 

8.  On  the  point  of  good  faith  in  the  conductor,  we  think  that, 
while  it  does  not  in  law  defeat  the  right  to  recover  damage,  yet  it 
may  be  considered  in  making  up  the  amount  thereof.  Just  as  the 
company  would  be  responsible  lor  his  intention  to  do  wrong,  which 
is  bad  faith,  and  the  damages  be  therefore  increased  under  section 
3066  of  our  Code,  so  it  ought  fo  receive  credit  for  his  good  inten- 
tion, and  the  damage  should  not  be  so  high  where  its  agent  acted 
ianajlde. 

This  covers  all  the  points  made  in  both  bills  of  exceptions.  The 
judgment  is  reversed,  and  a  new  trial  awarded  on  the  ground  of 
error  in  admitting  evidence  of  the  wealth  of  the  plaintiff  in  error, 
the  costs  of  the  original  bill  of  exceptions  to  be  paid  bv  the  de- 
fendant in  error  to  tnat  writ  of  error,  and  of  the  cross  bill  by  the 
defendant  in  error  to  that  writ  of  error. 

Judgment  reversed. 

Recovery  of  Exemplary  Damages  for  Ejectment  of  Passenger — See  Mur- 
phy t>.  Western,  etc.,  R.  Co.,  21  Am.  &  Eng.  R.  R.  Cas.  258;  Holmes  v,  Car- 
olina Central  R  Co.,  26  lb.  100,  and  note,  Philadelphia,  etc.,  R.  Co.  v.  Rice» 
26  lb.  264. 
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Bboewith 

V. 

Ohbshibb  B.  Go. 

(Adoanee  Ckue^  McMockmetU.    Jfavmber  84,  1886.) 

When  proper  cause  exists  for  removal  of  a  passenger  from  a  railroad  train, 
Mass.  Pud.  Stat.  chap.  113,  §  197,  does  not  prohibit  the  company  from  put- 
ting him  off  the  train  at  a  regular  passenger  station,  without  arresting  him. 

Where  a  child  of  nine  years  of  age  enters  a  passen^r  train  with  her 
mother,  who  has  provided  herself  with  a  ticket,  the  child  is  a  passenger, 
whether  the  contract  of  carriage,  if  any,  is  made  with  her,  or  with  ner 
mother,  and  as  such  she  is  not  entitled  to  be  carried  unless  paid  for. 

Ok  defendant's  exceptions.     Sustained. 

Action  of  tort  for  a  forcible  ejection  from  defendant's  passenger 
car. 

The  plaintiff,  a  child  nine  years  old,  in  company  with  her 
mother,  entered  the  defendant's  passenger  car  at  Fitchburg,  in- 
tending to  go  to  Marlboro,  N.  H.  The  mother  purchased  a 
ticket  for  herself,  but  none  for  the  plaintiff,  and  though  each  was 
provided  with  sufficient  money  to  pay  such  fare,  they  refused^ 
upon  several  demands  by  the  conductor  for  half  fare  for  the 
plaintiff,  to  pay  any  fare  for  her.  The  defendant's  regulation, 
well  known  to  the  plaintiff  and  her  mother,  required  the  payment 
of  half  fare  for  a  child  between  the  ages  of  five  and  fourteen 
years. 

The  conductor,  having  previously  warned  the  plaintiff,  removed 
her  from  the  train  at  a  regular  station,  using  as  little  force  as  pos- 
sible, leaving  the  plaintiff  on  the  platform  with  her  mother,  who 
had  followed  her,  after  telling  them  that  if  the  fare  was  then  paid 
the  plaintiff  might  continue  the  journey. 

The  defendant  asked  the  presiding  judge  to  instruct  the  jury 
that,  if  they  believed  the  defendant^  evidence,  the  plaintiff  could 
not  recover.  This  instruction  was  refused  and  the  jury  was  in- 
structed that,  even  if  the  defendant's  evidence,  substantially  as 
above  set  forth,  was  true,  the  defendant  would  be  liable  to  the 
plaintiff  in  nominal  damages. 

The  defendant  then  requested  the  presiding  judge  to  rule  that, 
if  the  jury  believed  the  defendant's  evidence,  the  plaintiff  was 
entitled  to  nominal  damages  only,  which  instruction  was  also  re- 
fused. 

The  presiding  judge,  in  the  charge  to  the  jury,  read  §  197  of 
chap.  112  of  the  rublic  Statutes,  and  ruled  tnat  the  only  legal 
method  of  removing  a  person  from  the  car  of  a  steam  railroad 
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corporation  for  non-payment  of  fare  was  by  a  railroad  police 
officer,  whose  daty  it  was,  upon  the  arrival  of  the  train  at  some 
station,  to  place  snch  person  in  charge  of  an  officer  to  be  taken  to 
a  place  of  lawful  detention.  And  inasmuch  as  the  plaintiff  was 
otherwise  removed,  the  defendaut,  by  reason  solely  of  its  ixeglect 
to  comply  with  the  provisions  of  said  last-named  statute,  was 
guilty  of  an  assault  npon  the  plaintiff,  for  which  she  was  entitled 
to  nominal  damages.  The  jury  returned  a  verdict  for  the  plaintiff 
for  the  sum  of  $250. 

The  presiding  judge  charged  the  jury  in  other  respects  in  a 
manner  not  objected  to,  but  to  the  refusal  to  give  the  two  requests 
for  instructions  above  referred  to,  and  to  the  ruling  above  set 
forth  the  defendant  alleged  exceptions 

George  A.  Torrey  for  defendant. 

Pierce  <&  Stiles  for  plaintiff. 

Holmes,  J. — ^We  aCTee  with  the  argument  of  the  counsel  for 
the  defendant,  that  if  the  meaning  oi  the  words  of  Pub.  Stat. 
chap.  113,  §  197  (Stat.  1874,  chap.  372,  §  150)  "  no  person  shall  be 
removed  from  a  car  of  a  steam  railroad  corporation  except  as  pro- 
vided in  chap.  103,  §  18  "  (Stat.  1874,  chap.  372,  §  146),  had  been 
to  take  away  the  right  of  such  corporation  to  remove  from  a  train 
a  person  who  does  not  pay  his  fare,  without  arresting  him,  as  pro- 
vided in  the  section  reierred  to,  there  would  have  been  no  reason 
for  adding  the  further  words  ^'  nor  from  a  train  except  at  a  regu- 
lar passenger  station."  If  the  passenger  is  arrested,  chap.  103,  § 
18,  requires  the  removal  to  be  not  only  at  a  station,  but  at  a  station 
where  the  passenger  can  be  placed  in  charge  of  an  officer,  etc. 

The  statute  seems  to  us  to  speak  qf  removal  from  a  car  by  way 
of  partial  antithesis  to  removal  from  a  train,  and  to  refer  to  such 
removals  from  a  car  as  are  provided  for  in  chap.  103,  §  18,  that  is, 
to  removals  "  to  the  baggage  or  other  suitable  car  of  such  train." 
We  are  of  opinion  that  when  proper  cause  exists  for  removal,  but 
the  company  does  not  deem  it  necessary  to  arrest  the  passenger, 
the  statute  does  not  prohibit  putting  him  off  the  train  at  a  regular 
passenger  station  witliout  arresting  him. 

Apart  from  the  clause  which  we  have  construed,  there  is  no 
doubt  of  the  company's  right  to  put  off  the  infant.  Whether  the 
contract  for  her  carriage,  if  any,  was  made  with  her  or  with  her 
mother,  she  was  a  passenger,  and  as  such  was  not  entitled  to  be 
carried  unless  paia  for.  Pub.  Stat.  chap.  112,  §  197.  She  did 
not  stand  on  the  same  footing  as  her  mother's  parasol,  as  was  sug- 
gested by  her  counsel. 

Exceptions  sustained. 

Rights  of  Children  on  Train  in  Charge  of  Parenttt — ^If  a  person  having  a 
child  in  charge  refuses  to  pay  its  fare  when  demandeid,  not  only  the  chud, 

18 
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bat  the  person  so  having  it  in  charge,  although  he  has  paid  his  fare,  may  be 
expelled  from  the  train.    Wood's  lUilway  Law,  §  858. 

A  passenger  on  a  railway  train  is  responsible  for  the  fare  of  a  child  under 
his  charge,  and  may,  upon  refusal  to  pay  the  same,  together  with  the  child, 
be  ejected  from  the  tram,  although  he  has  paid  his  own  fare ;  and  if  a  con- 
ductor on  a  railway  train  finds  a  child  sitting  beside  a  female  passenger,  and 
knows  that  the  father  of  the  child  is  in  the  car,  or  could  know  upon  proper 
inquiry,  he  has  no  right  to  hold  the  female  passenger  responsible  for  the 
child's  faro.    Philadelphia,  etc.,  R.  Co.  v.  Hoeflech  (Md.),1884, 18  Rep.  822. 
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V. 

Leonhabdt. 

(Adoanee  Com,  Maryland.    June  24,  1886.) 

The  plaintiff  was  a  passenger  on  one  of  defendants*  street  cars.  The 
car  was  of  the  kind  usually  called  a  double-decker,  having  two  compartments 
for  passengers,  one  above  the  other.  As  the  car  was  crossing  a  bridge  the 
plaintiff  arose  from  his  seat  in  the  forward  part  of  the  upper  section,  and 
walked  towards  the  rear,  for  the  purpose  of  descending  the  platform,  desir- 
ing to  leave  the  car  after  it  had  passed  the  bridge.  While  walking  in  this 
manner  his  elbow  came  in  contact  with  a  portion  of  the  bridge,  which  caused 
•severe  injury.  The  evidence  showed  that  the  portion  of  the  truss  which 
struck  the  plaintiff  was  distant  about  two  inches  from  a  perpendicular  line 
drawn  from  the  floor  of  the  upper  deck  at  the  side  next  tae  bridge.  In  an 
action  to  recover  damages  for  such  injury  it  was  held, 

1.  That  the  defendant  was  guilty  of  negli^nce,  and  was  liable  for  the  in- 
jury ;  that  the  fact  that  the  passenger  was  injured  while  moving  about  on  the 
floor  of  the  car  when  it  was  in  motion  is  not  presumptive  evi<&nce  of  negli- 
gence on  his  part.  * 

2.  That  where  an  injury  occurs  to  a  passenger,  in  an  action  for  damages 
the  burden  of  disproving  negligence  is  on  the  defendant. 

8.  That  the  company  could  not  exempt  itself  from  responsibility  by  show- 
ing that  its  tracks  were  located  by  authority  of  the  city. 

4.  That  evidence  by  a  mechanic  as  to  what  contrivance  would  have  ren- 
dered the  car  safe  was  unobjectionable. 

5.  That  it  was  not  relevant  to  ask  a  witness  whether  an  accident  had  ever 
happened  before  to  a  passenger  on  the  upper  deck  of  one  of  these  cars. 

6.  That  it  was  not  error  for  the  court  to  refuse  to  allow  the  question  asked 
the  driver  of  the  car,  whether,  '*  according  to  the  best  of  his  recollection,  he 
had  on  the  day  of  the  accident  observed  his  practice  of  brining  his  horses 
to  a  walk  in  crossing  the  bridge,''  when  he  had  already  testified  that  **  he 
had  no  recollection  on  the  subject,  except  that  it  was  his  practice  to  go  over 
the  bridge  carefully  and  slow.'' 

7.  That  the  defendant  could  not  make  its  own  instructions  to  its  conductors 
a  matter  of  defence  by  asking  one  as  to  the  practice  in  reference  to  stopping 
the  cars  at  the  request  of  a  passenger,  and  also  as  to  the  instructions  which 
he  had  received  as  conductor. 
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Appeal  from  Baltimore  City  Court. 

A.  W.  Machen  for  appellant. 

James  PoUard  and  M.  W,  Zatcme  for  appellee. 

Bbyan,  J. — The  appellant  is  a  corporation  owning  a  railway  on 
which  cars  for  the  transportation  of  passengers  are  drawn  by  horses. 
The  railroad  tracks  traverse  some  of  the  streets  of  Baltimore,  and' 
extend  as  far  as  Towson.     While  a  passenger  in  one  of  facts. 

the  appellant's  cars,  the  appellee  sustained  bodily  injuries,  and  he 
has  brought  this  suit  for  the  recoveir  of  damages.  There  is  very 
little  controversy  about  the  facts  ox  the  case.  The  car  in  which 
the  appellee  was  a  passenger  was  of  the  kind  usually  called  a 
double-decker,  having  two  compartments  for  passengera,  one  above 
the  other.  Two  of  the  appellant's  tracks  cross  an  iron  bridge  over 
Jones'  Falls— one  on  the  north  side,  and  tlie  other  on  the  south 
side,  where  Hillen  street  meets  Pleasant.  Tlie  appellee  was  occu- 
pying a  seat  in  the  ujvper  section  of  the  car,  at  the  extreme  front, 
nearest  the  driver.  When  the  car  reached  Front  street,  about  a 
hundred  feet  east  of  the  bridge,  he  rose  from  his  seat,  and  walked 
towards  its  rear  end,  for  the  purpose  of  descending  to  the  platform, 
desiring  to  leave  the  car  shortly  after  it  should  have  passed  the 
bridge.  While  walking  in  this  direction,  with  his  back,  of  course,  to- 
wards the  driver,  his  right  elbow  came  in  violent  contact  with  a  por- 
tion of  the  bridge.  He  received  an  injury  which  is  described  by  a 
medical  witness  as  a  fracture  of  one  of  the  inner  bones  of  the  arm, 
with  considerable  straining  of  the  ligaments.  The  bridge  is  di- 
vided by  a  central  truss  or  abutment,  on  each  side  of  wnich  the 
tracks  ran.  It  is  stated  in  the  evidence  that  each  track  is  24  inches 
from  this  central  truss,  and  that  the  side  of  the  ordinary  standard 
car  is  from  11  to  12  inches  distant  from  it,  and  that  the  upper 
deck  or  portion  of  a  double-decked  car  projects  considerably  over 
the  lower  portion,  and  its  side  is  distant  5  inches  from  the  trass. 
•  There  is  an  iron  plate  or  box  on  the  side  of  the  truss,  with  some 
ornamentation,  wnich  extends  two  inches  and  a  quarter  outward. 
It  will  be  seen  that  at  this  particular  point  the  distance  is  two 
inches  and  three  quarters  to  a  perpendicular  line  drawn  from  floor 
of  the  upper  deck  at  the  side  next  the  bridge.  These  measurements 
are  given  by  different  witnesses  with  slight  variation  ;  but  the  pur- 
poses of  the  case  do  not  require  a  more  minute  examination  of 
these  details. 

Evidence  was  offered  tending  to  show  that  the  horses  were  trot- 
ting when  the  cars  crossed  the  oridge,  and  an  ordinance  of  the  city 
of  Baltimore  was  proved  which  provided  that  horses  duty 


OF     PAS- 


should  not  be  driven  over  any  of  the  bridges  of  the  city  SJr8^ohtri** 


BUTOET      5EOU- 
OBMOBOF  PLAUI- 


at  a  gait  faster  than  a  walk.     There  was  also  evidence 

of  a  notice  forbidding  passengers  to  get  on  or  off  the  ™^- 

cars  while  they  were  in  motion.     The  mutual  obligations  existing 
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between  passengers  and  the  public  carriers  who  transport  them 
have  frequently  been  declared  by  the  courts.  The  carrier  does 
not  warrant  the  safety  of  his  passengers  at  all  events;  nevertheless, 
as  far  as  human  care  and  foresight  can  avail,  he  is  bound  to  trans- 
port them  safely.  On  the  other  hand,  the  passenger  is  bound  to 
observe  the  reasonable  rules  and  regulations  made  by  the  carrier 
*for  insuring  the  safety  of  passengers  ;  and,  of  course,  cannot  be  re- 
lieved from  the  necessity  of  using  ordinary  care  and  prudence  on 
his  part  to  avoid  danger.  There  ought  to  be  no  difficulty  in  leav- 
ing these  inquiries  to  the  jury,  where  the  evidence  presents  a 
proper  case  for  their  consideration.  If,  indeed,  the  conduct  of  the 
plaintiff  below  showed  a  reckless  disregard  of  his  safety,  it  was  the 
duty  of  the  court  to  declare,  as  matter  of  law,  that  it  was  such 
negligence  as  entitled  the  defendant  to  a  verdict ;  but,  if  this  were 
not  the  case,  it  was  proper  to  leave  it  to  the  jury  to  decide  whether 
he  used  such  a  degree  of  prudence  as  the  occasion  requii'ed.  When 
a  person  leaves  a  car  while  it  is  in  motion,  he  is  affected  by  its 
momentum,  and  incurs  more  or  less  danger.  It  therefore  seems  to 
us  a  reasonable  safeguard  against  accidents  to  forbid  departure  from 
the  car  at  such  a  time.  But  the  plaintiff  was  not  violating  this 
rule  of  the  defendant  when  the  accident  occurred.  He  was  w^alk- 
ing  on  the  upper  floor  of  the  car,  on  his  way  to  the  place  where  he 
was  to  descend  to  the  lower  platform.  When  he  reached  this 
platform,  he  would  be  in  a  position  to  depart  from  the  car,  and  he 
would  then  be  required  to  see  that  it  was  stopped  before  he  left  it. 
But,  surely,  it  is  very  an  reason  able  to  deny  to  a  passenger  the 
right  to  move  about  on  the  floor  of  a  car  while  it  is  moving ;  and 
the  concurring  experience  of  the  travelling  public  will  show  that 
such  restraints  are  not  imposed.  It  does  not  seem  to  us  that  we 
can  declare  that  the  act  of  the  plaintiff  was  in  law  inexcusable  neg- 
ligence. It  was  a  matter  which  the  jury  were  properly  required 
to  consider  in  connection  with  the  circumstances  existmg  at  the 
time ;  and,  if  they  thought  that  it  showed  a  want  of  reasonable  cau- 
tion, it  was  their  duty  so  to  find  by  their  verdict. 

The  prayers  offered  at  the  trial  which  refer  to  the  duty  of  the 
defendant  require  a  careful  examination. 

The  fifth  on  the  part  of  the  defendant  presents  the  most  impor- 
tant  question  in  the  case.     It  is  in  these  words : 

"  The  burden  of  proof,  under  the  issues  in  this  case,  is  upon  the 
plaintiff  to  satisfy  the  jury  that  the  injury  which  he  complains  of 
BuRDwoF  ^318  produced  by  negligence  on  the  part  of  the  defend- 
"'*^''  ant ;  and,  if  the  jury  do  not  find  from  tlie  evidence  that 

it  was  produced  by  negligence  on  the  defendant's  part,  then  their 
verdict  should  be  for  the  defendant." 

The  court,  by  granting  the  plaintiff's  first  prayer,  imposed  on 
him  the  burden  of  proving  that  the  injury  was  caused  by  the  neg- 
liglBuce  of  the  defendant,  and,  by  granting  the  defendant's  sixth, 
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seventh,  ninth,  and  eleventh  prajers,  instructed  the  jury  in  very 
clear  and  positive  terms  that  the  plaintiff's  right  of  recovery  would 
be  defeated  if  there  was  on  his  part  any  want  of  ordinary  care 
which  directly  contributed  to  produce  the  injury.  The  majority 
of  the  court  hold  that,  inasmuch  as  these  instructions  presented  the 
case  to  the  jury  as  favorably  for  the  plaintiff  as  he  had  a  right  to 
require,  the  rejection  of  this  prayer  is  no  cause  for  a  reversal.  The 
writer  of  this  opinion  thinks,  nevertheless,  that  it  is  better  to  con- 
sider on  its  own  merits  the  legal  proposition  involved,  and  herein 
he  desires  to  be  understood  as  expressing  merely  his  own  views. 
It  may  be  said  that  the  plaintiff  is  Dound  to  establish  by  evidence 
all  the  material  averments  in  bis  declaration,  and,  as  he  has  averred 
the  defendant's  negligence  as  the  foundation  of  his  action,  the  bur- 
den of  proof  is  upon  him  to  establish  it.  The  proposition  is  most 
true  wnen  abstractly  considered;  and  yet  abstract  propositions 
most  usually  mislead  and  perplex  the  judgment  when  they  are 
stated  without  reference  to  the  circumstances  which  justly  modify 
their  application.  Let  us  consider  the  facts  to  whicn  this  prayer 
was  applied.  It  was  not  controverted  that  the  plaintiff  had  received 
an  injury  while  travelling  as  a  passenger  in  one  of  the  defendant's 
cars.  Indeed,  the  very  terms  of  the  prayer  assume  these  facts.  They 
do  not  ask  that  the  jury  are  to  find  whether  the  plaintiff  was  in- 
jured, but,  proceeding  on  the  basis  that  the  injury  had  been  in- 
flicted, they  seek  to  instruct  the  jury  as  to  the  rule  by  which  they 
are  to  decide  the  question  of  negligence.  They  say  that  under 
these  circumstances  the  burden  of  proof  is  on  the  plaintiff.  The 
contrary  is  the  established  law  of  the  State.  It  being  the  duty  of 
the  earner  to  convey  his  passengers  safely,  so  far  as  it  can  be  done 
by  human  care  and  foresight,  when  he  has  failed  to  convey  them 
safely  it  is  held  that  he  must  show  that  he  has  exercised  all  that 
care  and  foresight  which  were  required  of  him  by  his  contract  with 
them. 

In  Stokes  v,  Saltonstall,  13  Pet.  181,  where  an  action  was  brought 
by  the  plaintiff  to  recover  damages  for  injuries  received  by  liis 
wife  from  the  upsetting  of  a  stage-coach  in  which  she  sajm-authobt 
was  a  passenger,  the  first  instruction  given  by  the  court  ™"* 
at  nisvvrius  stated  that  the  facts  that  the  coach  was  upset,  and 
the  plaintiff's  wife  injured,  Yrer^prvm/ifcude  evidence  that  there 
was  carelessness  or  negligence  or  want  of  skill  on  the  part  of  the 
driver,  and  that  they  threw  upon  the  defendant  the  burden  of  prov- 
ing that  the  accident  was  not  occasioned  by  the  defendant's  lault. 
This  ruling  was  approved  by  the  Supreme  Court.  In  its  opinion  the 
court  refers  with  approbation  to  Cnristie  v.  Griggs,  2  Camp.  79, 
where  it  was  held  that  the  plaintiff  made  a  prima  fade  case  by 

E roving  his  going  on  the  coach,  the  accident,  and  the  damage  he 
ad  suffered.  Both  of  these  cases  have  repeatedly  received  the 
sanction  of  the  court.  In  Baltimore  &  O.  IC.  Co.  v.  Worthington, 
21  Md.  275,  where  an  injury  to  a  passenger  was  caused  by  the  dis- 
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placement  of  a  switch  on  the  railroad  track,  the  court  approves  an 
instruction  to  the  jury  to  the  following  effect,  as  stated  in  the 
opinion  :  "  That  the  injury  to  the  plaintiff  was  presumptive  evi- 
dence of  negligence  on  the  part  of  tlie  defendants,  and  it  was  in- 
cumbent on  them  to  prove  that  they  were  not  negligent  in  order 
to  discharge  themselves  from  liability."  In  Baltimore  &  O.  E.  Co. 
V.  State,  63  Md.  135,  an  action  for  negligent  killing,  the  plaintiff's 
second  prayer  maintains  that  if  the  deceased  was  killed  while  oc- 
cupying the  relation  of  a  passenger,  the  presumption  was  that  the 
injury  resulted  from  the  negligence  of  the  defendant,  unless  the 
defendant  showed  that  the  injury  did  not  result  from  its  negligence, 
or  that  it  could  have  been  avoided  by  ordinary  care  on  the  part  of 
the  deceased  ;  and  this  court  held  that  it  was  properly  granted. 
The  opinion  of  the  court  refers  with  approval  to  Christie  t;.  Griggs, 
sv/pra;  Stokes  v,  Saltonstall,  supra;  Stockton  v.  Frey,  4  Gill, 
406 ;  Carpue  v,  London  &  B.  R.  Co.,  5  Q.  B.  (48  E.  C.  L.)  749  ; 
Skinner -y.  London  R.  Co.  5  Exch.  786.  In  Carpue's  case,  Lord 
Denman  ruled  at  nisi  prizes  that  the  plain  tiff  proved  w  pi'ima  fade 
case  of  negligence  against  defendants  by  showing  that  when  the 
accident  occurred  the  train  and  railway  were  exclusively  under 
their  management.  A  rule  Tim  for  a  new  trial  on  the  ground  of 
misdirection  having  been  obtained,  at  the  argument  in  the  King's 
Bench  the  eminent  counsel  for  the  defendant  gave  up  the  point. 
In  Skinner's  Case,  where  one  railroad  train  ran  into  another,  and 
a  passenger  in  the  first  train  was  injured  by  the  accident,  it  was 
held  that  the  fact  of  the  accident  was  prima  facie  evidence  of 
negligence  on  the  part  of  the  carrier. 

These  citations  show  the  state  of  the  law  in  Maryland  on  the 
question  presented  by  the  fifth  prayer  of  the  defendant.  We  are 
aware  that  highly  respectable  authorities  elsewhere  hold  otherwise ; 
but  we  are  bound  by  our  own  decisions,  and,  moreover,  they  are 
agreeable  to  reason.  It  was  not  the  meaning  of  this  prayer  that 
the  burden  rested  on  the  plaintiff  to  prove  the  accident  and  the 
injury,  and  that  he  was  a  passenger.  These  facts  were  not  con- 
tested at  the  trial,  and  yet  they  were  all  which  it  was  necessary  for 
the  plaintiff  to  show  for  the  purpose  of  casting  on  the  defendant 
theburden  of  disproving  negligence.  The  meaning  of  the  prayer 
was,  and  its  understanding  by  the  jury  necessarily  ^wou Id  be,  that, 
notwithstanding  the  fact  of  the  injury,  the  buraen  of  disproving 
negligence  was  not  thrown  on  the  defendant. 

What  we  have  said  will  suflSciently  indicate  our  view  on  the 
various  prayers,  and  on  some  of  the  questions  presented  by  the  ex- 
ceptions to  evidence.    It  being  the  duty  of  the  defendant  to  ob- 

LocATioir  OF  ^^^^  *^®  degree  of  care  which  we  have  stated,  it  could 
jBACKB  ^^DOM  Dot  cxempt  itself  from  this  responsibility  by  showing 
ooMPAXT  ntoH  that  its  tracks  were  located  by  tne  authority  of  the  city 
of  Baltimore.  If  tJie  tracks  were  unsafe,  it  could  not 
properly  use  them  in  the  transportation  of  passengers.     We  do  not 
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understand,  however,  that  it  is  alleged  that  the  ordinary  standard 
car  could  not  safely  pass  over  this  bridge.  The  danger  is  supposed 
to  arise  from  the  fact  that  the  double-decker  projectea  so  far  beyond 
the  limits  of  the  ordinary  car  as  to  leave  too  small  a  space  between 
it  and  the  trass  of  the  bridge ;  and  certainly  the  space,  two  inches 
and  three  qnartera^  as  stated  in  the  evidence,  was  very  small.  It 
would  be  impossible  to  tell  a  jury  that  this  was  no  evidence  of 
negligence. 

The  first  exception  was  taken  to  the  refusal  of  the  court  to  allow 
the  defendant  to  show  that  it  was  practicable  for  a  person  of  ordi- 
nary activity  to  descend  from  the  upper  deck  of  tne 
car  without  injury  while  the  car  was  passing  the  bridge, 
if  he  were  careful.     It  might  be  practicable  with  a 

freat  degree  of  care,  and  yet  it  mignt  be  that  the  or- 
inary  care  which  the  law  requires  would  be  insufficient  for  the 
passenger's  safety.  But,  independently  of  this  consideration,  we 
may  remark  that  the  question  of  care  was  a  matter  for  the  decision 
of  the  jury,  and  this  offer  was  a  reference  of  the  question  to  the 
opinion  ot  a  witness.  It  is  proper  to  lay  before  tne  jury  all  the 
facts  which  are  necessary  to  enable  them  to  form  a  judgment  on 
the  matters  in  issue ;  and,  when  the  subject  under  investigation 
re<}uires  special  skill  and  knowledge,  they  may  be  aided  by  the 
opinion  oi  persons  whose  pursuits  or  studies  or  experience  have 
given  them  a  familiarity  with  the  matter  in  hand,  ^ut  where  the 
question  can  be  decided  by  such  experience  and  knowledge  as  are 
ordinarily  found  in  the  common  business  of  life,  the  jury  are  com- 
petent to  draw  the  proper  inferences  from  the  facts,  without  hav- 
ing the  opinions  of  witnesses.  In  this  case  every  fact  and  circum- 
stance could  readily  have  been  proved  which  showed  whether  the 
attempt  to  descend  from  the  upper  deck  was  safe  or  dangerous, 
wise  or  reckless,  cautious  or  rash ;  and  upon  these  facts  the  jury 
were  required  to  form  their  judgment.  There  are,  however,  cases 
where  all  the  facts  cannot  be  detailed  to  the  jury  which  are  neces- 
sary for  a  proper  understanding  of  the  subject.  In  speaking  of  a 
precipice,  or  of  the  condition  of  a  road,  which  is  founderons  or 
dangerous  for  travel,  or  of  nnmbers,  weights,  heights,  distances, 
and  other  like  subjects,  it  would  rarely  be  practicable  for  a  witness 
to  give  the  jury  a  satisfactory  idea  of  the  tiling  described  without 
statins  his  opinion  of  them ;  but,  where  the  facts  can  be  ade- 
<]^uately  exhibited  to  the  jury,  it  ought  to  be  done  without  admit- 
ting the  evidence  of  opinion. 

These  observations  apply  also  to  the  second,  third,  and  eleventh 
exceptions. 

We  think  the  evidence  offered  by  the  plaintiff  in  the  fourth  ex- 
ception was  unobjectionable..  A  mechanic  was  permitted  to  state 
what  contrivance  would  have  rendered  the  car  saie  in  passing  over 
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the  bridge.    It  was  an  inqniry  in  which  technical  skill  and  knowl- 
edge  were  involved. 

'  We  do  not  think  that  it  was  relevant  to  ask  a  witness  whether 
an  accident  had  ever  before  happened  to  a  passenger  on  the  npper 
deck  of  one  of  these  cars.  The  jnry  were  trying  the  merits  of  Uiis 
particular  accident,  and  none  other.  We  therefore  approve  of  the 
ruling  in  the  eighth,  fifteenth,  and  twenty-second  exceptions. 

In  the  fourteenth  exception  the  court  refused  to  permit  the 
defendant  to  ask  the  driver  of  the  car  whether,  according  to  the 
best  of  his  recollection,  he  had,  on  the  day  of  the  accident,  ob^ 
served  his  practice  of  bringing  the  horses  to  a  walk  in  crossing 
the  bridge.  The  witness  had  already  testified  that  he  had  no  rec* 
ollection  on  the  subject,  except  that  it  was  his  practice  to  go  over 
the  bridge  carefnlly  and  slow.     There  was  no  error  in  this  ruling. 

In  the  twenty- third  exception  the  defendant  offered  to  ask  a  con- 
ductor as  to  the  practice  in  reference  to  stopping  the  cars  at  the 
request  of  a  passenger,  and  also  as  to  the  instrnctions  whicli  he 
had  received  as  conductor,  and  as  to  the  instructions  to  other  con- 
ductors on  the  subject.  We  do  not  see  how  the  defendant  can 
make  its  own  instructions  to  its  conductors  a  matter  of  defence. 
It  is  responsible  for  their  conduct  while  acting  in  the  course  of 
their  employment,  even  if  they  disobey  their  instructions;  and,  if 
improper  instructions  are  given,  this  fact  may  be  shown  adversely 
in  an  action  against  the  employer. 

We  have  given  our  views  on  all  the  material  questions  in  the 
case.  With  respect  to  others  not  adverted  to  it  is  suflScient  to  say 
that  we  have  given  them  our  careful  attention,  and  agree  with  the 
learned  judge  who  tried  the  cause.  We  approve  of  all  his  rulings. 
Judgment  affirmed. 

Liability  for  Injury  to  Passengers  struck  by  projection  at  tide  of  track. — 
Most  of  the  cases  in  which  this  question  has  arisen,  have  been  those  where 
passengers  have  allowed  their  arms  to  protrude  from  the  car  window.  The 
weight  of  authority  in  these  cases  is  to  the  effect  that  if  a  passenger  allows 
his  person  to  extend  beyond  the  line  of  the  side  of  the  car,  he  is  guilty  of 
contributory  negligence,  and  cannot  recover  for  any  injuries  he  may  receive. 
See  Dun  e.  Seacard,  etc.,  R  Co.,  16  Am.  &  Eng.  R.  K.  Gas.  868,  and  note; 
Dahlberg  v.  Minneapolis  St.  R.Co.,  18  lb.  202,  and  note;  German  town  Pass. 
R  Co.  e.  Broply,  16  lb.  861;  Farlow  v.  Eelley,  11  lb.  104,  and  note;  Halla- 
han  V.  New  York,  etc.,  R.  Oo.,  26  lb.  169. 
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West  Philadelphia  Passengeb  B.  Oa 

Gallagher. 

(108  Penntyhama  StaU,  624.) 

It  ifl  not  contributory  negligence  per  se  for  a  passenger  to  ride  on  the 
lower  step  of  the  front  platform  of  a  crowded  street  car  without  objection 
by  the  driver  or  conductor. 

A  boy  under  fourteen  got  upon  the  lower  step  of  the  front  platform  of  a 
crowded  street  car  and  rode  for  a  long  distance  as  a  passenger,  holding  on 
with  but  one  hand.  He  was  finally  knocked  off  by  the  jolting  of  the  car,  run 
over  and  injured.  In  an  action  against  the  street -car  company  to  recover 
damages,  held,  that  the  questions  of  negligence  and  contributory  negligence, 
taking  into  consideration  the  age  and  capacity  of  the  lad,  were  both  for  the 
jury. 

The  absence  of  a  g^ard  or  fender  on  the  front  platform  of  a  street  car  is  a 
fact  which  may  be  taken  into  consideration  with  other  facts  in  determining 
the  question  of  the  company's  negligence.  The  court  will  not,  however,  say, 
as  a  matter  of  law,  that  it  is  negligence  on  the  part  of  the  company  not  to 
furnish  such  a  guard. 

In  the  above  case  the  court  instructed  the  jury  that  if  they  were  of  opin- 
ion that  the  existence  of  a  fender  or  guard  would  have  prevented  the  acci- 
dent, they  were  at  liberty  to  find  that  the  company  was  negligent  in  failing, 
to  provide  it.  Held,  that  this  was  error,  as  it  was  tantamount  to  saying  that 
it  was  the  duty  of  the  company  to  provide  the  fender  or  guard. 

Before  Mbbcdb,  C.  J. ;  Gordon,  Paxson,  Trunkey,  Sterrett, 
Green,  and  Clark,  JJ. 

Error  to  the  Oonrt  of  Common  Pleas,  No.  4,  of  Philadelphia 
county. 

This  was  an  action  on  the  case,  by  James  S.  Gallagher,  a  minor, 
by  his  next  friend,  Rudolph  Steinle,  against  the  West  Philadelphia 
Passenger  R.  Co.,  to  recover  damages  for  personal  injuries,  caused 
by  the  alleged  negligence  of  the  company  defendant.  Plea,  not 
guilty. 

On  the  trial,  before  Arnold,  J.,  the  following  facts  appeared  : 

The  plaintiff,  a  boy  under  fourteen  years,  got  on  the  car  of  the 
defendant  company,  which  was  very  much  crowded.  He  took  a 
position  on  the  lower  step  of  the  front  platform,  holding  on  by  only 
one  hand,  with  his  left  foot  on  the  step  and  the  right  one  on  the 
platform;  in  this  position  he  rode  for  twenty-two  squares  with 
safety,  but  when  near  his  destination  lost  or  let  go  his  hold,  and 
losing  his  balance,  on  reaching  the  ground  fell,  so  that  his  leg  got 
under  the  wheel,  was  crushed,  and  necessarily  had  to  be  amputated 
near  the  knee  joint.    The  car  was  a  two-horse  one,  and  the  driver 
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collected  the  fares.  It  had  no  guard  or  fender  to  the  front  plat- 
form, and  at  the  time  of  the  accident  wafi  travelling  at  a  rapid  rate 
of  speed  over  a  portion  of  the  road  on  the  down  gi*ade,  which  made 
the  car  rock.  The  testimony  of  plaintifPs  witnesses  was  to  the 
effect  that  the  car  was  going  no  faster  than  ordinarily  for  that  part 
of  the  road  in  the  open  country,  and  that  while  the  car  rocked  it 
was  the  usual  rocking  motion  at  that  rate  of  speed. 
The  court  charged  the  jury,  inter  alia,  as  follows : 
^^  In  this  case  it  is  alleged  that  the  plaintiff  is  under  the  age  of 
fourteen  years.  In  that  case,  the  case  of  a  minor  under  fourteen, 
the  question  is  properly  submitted  to  the  jury  to  inquire  whether 
he  has  that  knowleage,  experience,  and  discretion  which  would  in- 
form him  of  the  danger  oi  the  position  he  was  in,  and  call  from 
him  the  same  care  and  precaution  that  would  be  expected  of  a  per- 
son of  mature  years.  Therefore,  I  say  to  you  upon  that  point,  if 
you  find  that  the  boy  had  enough  knowledge  and  discretion  and  ex- 
perience to  know  he  occupied  a  place  of  danger,  and  that  he  vol- 
untarily occupied  it,  then  he  would  be  charged  with  contributory 
negligence,  and  upon  his  part  being  guilty  of  contributory  negh- 

fjnce,  and  chargeable  with  it,  he  cannot  recover  from  the  company, 
therefore  refer  to  you  the  question  whether  or  not  the  boy  was 
of  sufficient  strength  of  mind  to  know  the  danger  he  assumed,  and 
whether  he  assumed  that  danger  voluntarily.  .  .  . 

"  But  if  he  were  pushed  on  by  the  ordinary  pressure  of  a  crowd 
of  passengers  upon  the  car,  or  the  efforts  of  passengers  to  get  off 
at  tne  terminus,  that  being  the.  ordinary  and  usual  pressure  that 
might  be  expected  in  a  crowded  car,  tlien  the  company  would  be 
liable  in  having  omitted  the  precautions  that  a  company  ought  to 
take  to  protect  its  passengers  situated  such  as  this  boy  was  on  this 
day.  ... 

^^  There  is  another  point  in  the  case  which  is  the  vital  point,  I- 
think,  in  the  case.  That  relates  to  the  question  of  a  gate  or  guard 
or  fender,  or,  as  it  is  called,  a  screen.  Tlie  courts  have  not  gone  so 
far  as  to  say  as  a  matter  of  law  that  it  is  the  duty  of  a  railroad 
company  to  put  gates  or  screens  upon  the  front  platforms  of  cars, 
but  they  have  said  that  the  absence  of  gates,  fenders  or  sci*eens  is  a 
fact  to  be  taken  into  consideration  by  the  jury  in  determining 
whether  or  not  there  has  been  any  carelessness  or  omission  of  care 
on  the  part  of  the  railroad  company.  If,  therefore,  yon  are  of  the 
opinion  that  a  fender  or  guard  put  upon  that  car,  or,  if  upon  that  car 
on  that  day,  would  have  prevented  tnis  accident,  and  that  there  was 
no  guard  or  fender  there,  then  you  are  at  liberty  to  say  that  the 
company  was  careless  in  omitting  to  have  it.  I  refer  to  the  jury 
to  say  as  a  matter  of  fact  whether  the  absence  of  a  guard  contrib- 
uted in  any  way  to  the  injury  of  the  plaintiff.  I  refer  that  fact 
foryou  to  determine." 

verdict  for  the  plaintiff  for  $8000,  and  judgment   thereon. 


STREET  OAR — RIDING  ON  PLATFORM.  203 

Whereupon  defendant  took  this  writ^  assigning  for  error,  inter  aUay 
that  portion  of  the  charge  above  cited. 

RufuB  E,  SkapLey  for  plaintiff  in  error. 

Z.  C.  Cleemcm  and  Pierce  Archer  for  the  defendant  in  error. 

Teunket,  J. — There  is  little  conflict  of  testimony  respecting  the 
number  of  passengers  on  the  car  at  the  time  the  plaintin  was  hurt. 
The  person  who  acted  as  conductor  says  there  were  between  forty- 
five  and  fifty,  eight  or  nine  of  whom  were  on  the  front  facts. 
platform.  Passengers,  whether  called  by  plaintiff  or  defendant,  agree 
that  the  car  was  crowded,  and  that  more  might  have  got  on — the 
conductor  thinks  he  could  have  shoved  on  seventy,  and  then  it 
would  have  been  pretty  well  packed.  He  also  testifies  that  eight 
or  ten  boys  were  on  the  car,  and  that  he  saw  none  of  them  stand- 
ing on  the  step  of  the  front  platform,  nor  on  the  platform  itself  ex- 
cept in  tlie  door.  While  the  car  ran  from  Forty-first  street  to 
Sixty-second,  the  plaintiff  stood  on  one  of  the  front  steps,  and 
either  the  crowd  or  something  else  kept  him  from  the  conductor's 
view.  Had  the  conductor  seen  him,  ne  might  have  considered  it 
his  duty,  under  the  rules  of  the  company  to  have  placed  him  in  a 
position  of  greater  safety.  It  appeara  tfiat  the  rocking  motion  of 
the  car  was  increased  by  the  platiorms  being  loaded  with  passen- 
gers; also  that  the  car  at  the  time  of  the  accident  was  running 
down  grade  quite  as  fast  as  the  usual  rate  of  speed  when  the  pas- 
sengers could  all  be  seated.  One  of  the  witnesses,  who  had  been  a 
driver  on  that  road,  says  the  rocking  was  not  unusual  with  a  loaded 
car,  but  was  unusual  with  a  car  not  so  heavily  loaded.  The  front 
platform  was  without  gates  or  fenders.  The  plaintiff  was  nearly 
thirteen  years  and  two  months  old. 

The  fact  that  the  front  platform  was  not  enclosed  with  a  screen  or 
fender  is  a  matter  proper  to  be  considered  with  other 
facts  in  the  case,  in  determining  whether  or  not  the  de-  plawoSi-^ 
fendant  was  guilty  of  negligence  in  allowing  the  front       ^      "^***' 
door  to  remain  open,  and  the  front  platform  to  be  crowded  with 

Sassengers,  some  of  whom  were  children.  It  was  the  duty  of  the 
efendant  to  exercise  reasonable  carciand  vigilance  to  carry  the 
plaintiff  safely.  If,  on  account  of  the  plaintiffs  age  and  inexperi- 
ence, he  was  incapable  of  taking  proper  care  of  himself,  the  de- 
fendant was  bound  to  exercise  tne  highest  care  and  vigilance  nec- 
essary and  proper  to  secure  his  safety.*  Phil.  City  Pass.  R.  Co. 
V.  Hassard,  75  Pa.  St.  367.  These  principles  apply  to  the  duty  of 
passenger  railway  companies  in  relation  to  passengers,  and  are  not 
militated  by  rulings  in  cases  where  children  got  on  or  attefmpted 
to  get  on  the  front  platforms,  under  circumstances  which,  had  they 
been  of  mature  age,  would  have  shown  them  both  trespassing  and 
negligent,  and  which  showed  no  negligence  on  the  part  of  the  com- 
panies. 
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There  is  no  absolute  rule  as  to  what  constitutes  negligence. 
Tum  ^KBoul  Whei-e  a  higher  degree  of  care  is  demanded  under  some 
bStoby^hSSj.  circumstances  than  under  others,  when  the  standard 
oiracB  OF  CHILD-  Q]^{ff^  ^jth  thc  circumstauces  of  the  case,  when  both  the 
duty  and  the  extent  of  its  performance  are  to  be  ascertained  as 
facts,  a  jury  alone  can  determine  what  is  negligence  and  whether 
it  has  been  proven.  Orissey  u  Railway  Co.  75  i*a.  St.  83.  Where 
concurrent  negligence  is  alleged,  a  child  will  not  be  held  to  the 
exercise  of  the  same  degree  of  care  and  discretion  as  an  adult.  The 
law  does  not  presume  tnat  an  infant  is  responsible  for  negligence 
until  after  he  arrives  at  fourteen  years  of  age.  Nagle  v.  Ilailroad 
Co.  88  Pa.  St.  35. 

It  has  been  ruled  in  this  and  other  States  that  it  is  not  negli- 
gence, per  se,  for  a  passenger  to  ride  on  the  front  platform  of  a 
NoTifEouoKKc*  crowded  car,  with  consent  of  the  driver  or  conductor. 
^FROOT^KjJ?  Why  should  negligence  be  imputed  to  him  ?  The  rail- 
■^"^  way  companies  mvite  passengers  to  get  on,  receive  the 

fare,  and  thus  hold  out  the  platform  as  a  safe  place  for  pas8engei"S. 
That  it  is  as  safe  as  inside  tlie  car,  nobody  pi'etends.  But  the  car- 
rier who  receives  the  passenger,  and  the  compensation  for  carrying 
him,  does  not  allege  contributory  negligence  in  the  passenger  for 
taking  the  place,  provided  he  alleges  that  the  place  is  safe,  with 
due  care  and  vigilance.  Then,  the  carrier  is  bound  to  higher  care 
and  vigilance  VTuen  the  platform  is  crowded  with  passengers  in 
proportion  as  that  place  is  more  dangerous  than  a  seat  inside  the 
car.  And  the  passenger  on  his  part  must  exercise  proper  care  under 
the  particular  circumstances.  A  boy  mav  have  much  intelligence 
and  discretion  for  one  of  his  age,  and  still  should  not  be  held  to  the 
measure  of  care  that  ought  to  be  exercised  by  a  man  of  ordinary 
judgment. 

Where  the  evidence  warrants  a  finding  that  the  passenger,  a 
sxEBom  OF  boy>  rode  two  miles  on  the  step  of  a  front  platform 
without  having  been  seen  by  the  conductor,  the  plat- 
form  full  of  passengers,  the  car  going  at  the  usual  speed 
of  one  not  overloaded,  and  the  rocking  motion  so  gi*eat  as  to  attract 
the  attention  of  numerous  passengers,  the  case  is  one  for  the  jury 
to  determine  whether  the  company  exercised  due  care  under  the 
circumstances.  And  this,  aside  from  the  testimony  of  the  boy 
himself,  respecting  the  pushing  or  jostling  against  him  by  the 
crowd  from  the  time  he  got  on  the  car  until  his  fall.  But  his  tes- 
timony was  for  consideration  of  the  jury.  The  learned  judge  of 
the  Common  Pleas  committed  no  error  in  refusing  to  charge  that 
**  upon  the  whole  evidence  in  this  case  the  verdict  must  be  lor  the 
defendants." 

With  a  single  exception  we  are  of  opinion  that  the  defendant 
(plaintiff  in  error)  has  no  ground  to  complain  of  the  rulings  of 
the  court  below ;  and  that  exception  is  the  instruction  set  out  in  the 
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third  assignment,  which  mnst  be  sustained.  After  stating  that  it 
has  been  ruled  that  the  absence  of  gates,  or  fenders,  or  screens  is 
a  fact  to  be  taken  into  consideration  by  the  jury  in  determining 
the  question  of  negligence  on  the  part  of  the  defendant,  the  court 
charged :  If,  therefore,  you  are  of  the  opinion  that  a  fender  or 
guard  put  upon  the  car,  or  if  upon  that  car  on  that  day,  would  have 
prevented  this  accident,  and  that  there  was  no  guard  or  fender 
there,  then  you  are  at  liberty  to  say  that  the  company  was  care- 
less in  omitting  to  have  it.  I  refer  it  to  the  jury  to  say,  as  a 
matter  of  fact,  whether  the  absence  of  a  guard  contributed  in  any 
way  to  the  injury  of  the  plaintiff.  I  refer  that  fact  to  you  to 
determine.  No  guard  was  there  or  claimed  to  have  been  there. 
Had  one  been  on  the  platform,  likely  it  would  have  prevented  the 
accident.  Its  absence  was  a  fact  to  be  considered  with  other  facts 
in  the  case,  in  determining  what  care  and  vigilance  the  defend- 
ants ought  to  have  exercised.  Were  the  platform  so  guarded 
'  that  it  would  be  as  safe  to  ride  there  as  inside,  there  would  be  no 
call  for  greater  care  when  occupied  by  passengers.  The  instruc- 
tion to  the  jury  was  that  if  they  were  of  opinion  that  a  fender 
or  guard  on  the  platform  would  have  prevented  the  accident,. they 
are  at  liberty  to  say  the  company  was  careleds  in  omitting  to  have 
it.  If  the  company  was  careless  by  reason  of  that  omission,  the 
omission  was  negligence,  and  it  was  the  duty  of  the  company  to 
have  placed  the  ^uard  on  the  platform.  The  question  was  the 
equivalent  of  saymg,  as  a  matter  of  law,  that  it  was  the  duty  of 
the  company  to  have  the  platform  guarded  by  a  fender  or  screen. 
Unless  such  was  their  duty,  the  jury  was  not  at  liberty  to  say  the 
company  was  careless  by  omitting  to  have  the  platform  guarded. 
The  absence  of  gates  or  screens  is  as  patent  to  the  passenger  as 
to  the  carrier.  Neither  the  street  i*ailway  companies  nor  the  pub- 
lic have  deemed  the  platforms  so  unsafe  that  a  man  of  ordinary 
prudence  would  not  ride  thereon  when  the  car  is  full  inside.  The 
court  will  not  say,  as  a  matter  of  law,  that  it  is  in  itself  negligence 
in  the  carrier  not  to  place  a  guard  on  the  platform  of  a  horse-car, 
or  in  a  passenger  to  stand  on  the  open  platform.  Oermantown 
Pass.  R  Co.  V.  Walling,  97  Pa.  St.,  55. 

Judgment  reversed  and  venire fouiias  de  novo  awarded. 

Riding  on  Platform  of  Street  Car — Contributory  Negligence^ — See  Cam- 
den &  A.  R.  Co.  V,  Hoosey,  6  Am.  &  Eng.  R.  R.  Cas.  454;  Fleck  e.  Union  R. 
Co.  16  lb.  172;  Alabama,  etc.,  R.  Co.  v.  Hawk,  18  lb.  194. 
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V. 

Wabb. 
(Adwmee  Ocuey  Kentucky,    September  25,  1886.) 

The  riffht  of  a  person  to  recover  damages  for  a  personal  injury  is  not 
affected  oy  his  having  contributed  to  it,  unless  he  was  in  fault  in  so  doing. 
One  who,  through  the  negligence  or  fault  of  another,  is  put  in  a  position  of 
immediate  danger,  is  not  bound  to  exercise  all  the  prudence  and  care  that 
ordinarily  characterizes  the  conduct  of  a  prudent  man ;  he  has  no  right,  how- 
ever, upon  the  happening  of  some  occurrence  such  as  would  not  create  fear 
or  apprehension  of  injury  in  the  mind  of  an  ordinarily  prudent  and  careful 
person,  to  bring  injury  upon  himself  and  then  recover  damages  by  reason 
of  it. 

In  this  case  the  question  was  properly  submitted  to  the  jury  whether,  under 
the  circumstances,  the  party  acted  rashly  and  under  an  undue  apprehension 
of  danger. 

When  a  person  seeks  to  recover  damages  for  a  personal  injury  he  must  aver 
special  damage  in  order  to  recover  any  money  expended  by  him  or  debt 
created  on  account  of  thein  jury. 

While  the  verdict  of  a  jury  should  not  be  interfered  with  upon  the  eround 
that  it  is  excessive  unless  it  is  flagrantly  so,  the  court  holds  that  a  verdict  for 
$4000  in  this  case  is  flagrantly  excessive  and  requires  a  reversal. 

The  small  bone  of  the  plaintiff's  leg  was  fractured  at  the  ankle  and  some 
of  the  ligaments  were  ruptured.  In  consequence  of  this  he  was  laid  up  not 
over  eight  weeks.  The  fracture  has  united  perfectly  and  will  never  trouble 
him ;  the  ligaments  have  not  healed  entirely,  but  will  not  trouble  him  save 
in  going  up  or  down  hill  or  when  there  is  a  change  of  weather,  and  then  he 
will  feel  like  one  with  a  sprained  ankle.  No  special  damage  was  averred  and 
no  circumstances  of  aggravation  shown.  Heldy  that  a  verdict  for  $4000  is 
disproportionate  to  the  injury. 

Appeal  from  Kenton  Circuit  Court. 
W.  W.  Cleary^  Jno,  C.  Benton  for  appellant. 
HdUcmi  V.  Myers  for  appellee. 

Holt,  J. — The  rirfit  of  a  person  to  recover  damaees  for  a  per- 
sonal injuiy  is  not  sSected  by  his  having  contributed  to  it,  unless 
he  was  m  lault  in  so  doing.     He  may  indeed  not  only  contribute 

Right  of  pbrt  to  it,  but  be  the  immediate  cause  of  it,  and  yet  re- 
sow    CONTRIBUT-  '  rni  »Jf  J  1_1 

nio  TO  INJURY  cover.  Thus  if  a  passenger,  under  a  reasonable  appre- 
DAifAOK&  hension  that  a  colhsion  or  other  accident  is  imminent, 

changes  his  position  to  one  in  fact  more  dangerous,  or  even  leaps 
from  the  vehicle  while  in  motion,  yet  he  may  recover  damages  if 
he  be  injured  ;  and  this  is  true,  even  though  it  may  afterward  ap- 
pear that  if  he  had  sat  still  he  would  not  have  been  injured. 

One  is  not  bound,  under  such  circumstances,  to  exercise  all  the 
prudence  and  care  that  ordinarily  characterizes  the  conduct  of  a 
prudent  man. 
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Thompson  on  Negligence,  Vol.  II.,  page  1092,  says :  "  If  A, 
throngh  liis  negligence  or  faalt,  put  B  in  a  position  of  immediate 
danger,  real  or  apparent,  and  B,  throngh  a  sndden  impulse  of  fear, 
makes  a  movement  to  escape  the  danger,  and  in  doing  so  acci- 
dentally receives  another  and  different  injury  from  that  threatened 
by  the  negligence  of  A,  he  may  recover  damages  of  A ;  for  A's 
negligence  or  fault  is  the  proximate  cause  of  the  injury.  Thus  a 
coach  suddenly  breaks  down,  going  at  a  moderate  gait  on  a  level 
road.  A  passenger  seated  upon  the  top,  becoming;  alarmed,  leaps 
to  the  ground  and  thereby  sustains  an  injury.  If  he  had  have 
remained  seated  he  would  not  have  been  injured.  The  breaking 
of  the  coach  is  the  proximate  cause  of  the  injury,  and  if  this  hap- 

Siened  through  the  negligence  of  the  proprietor  he  must  p«'iy 
amages ;  otherwise  not.  A  fortiori^  if  the  negligence  of  B  com- 
pels A  to  adopt  a  particular  course,  which  he  would  not  havo 
adopted  but  for  such  negligence,  and  in  so  acting  with  ordinary 
prudence  A  is  injured,  he  may  recover  damages  of  B." 

It  is  urged  that  when  one  is  frightened  by  something  resulting 
from  the  neglect  of  the  carrier,  he  cannot  be  charged  with  con- 
tributory neglect  to  any  extent. 

He,  however,  must  act  upon  a  reasonable  apprehension  of  peril. 
His  conduct  must  conform  to  that  of   an  ordinarily  pasbkhobr 
careful  man  under  like  circumstances.  He  has  no  riffht,  reasonable  ap- 

.11  •  /•  J.     •      '     1  1       PRBHEMSIOK     OV 

upon  the  happening  of  some  trivial  occurrence,  or  such  peril. 
as  would  not  create  fear  or  apprehension  of  injury  in  the  mind 
of  an  ordinarily  prudent  and  careful  person,  to  bring  injury  upon 
himself,  and  then  recover  damages  by  reason  of  it. 

This  rule  is  sustained  by  both  reason  and  precedent. 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Stokes 
V.  Saltonstall,  13  Peters  191,  said : 

"  But  if  the  want  of  proper  skill  or  care  of  the  driver  placed 
the  passengera  in  a  state  of  peril,  and  they  liad  at  that  time  a 
reasonable  ground  for  supposing  that  the  stage  would  upset,  or  that 
the  driver  was  incapable  of  managing  his  horses,  the  plaintiff  is 
entitled  to  recover,  although  the  jury  may  believe  from  the  posi- 
tion in  which  the  stage  was  placed  by  the  negligence  of  the  driver, 
the  attempt  of  the  plaintiff  or  his  wife  to  escape  may  have  in- 
creased the  peril,  or  even  caused  the  stage  to  upset ;  and  although 
they  may  also  find  that  the  plaintiff  and  his  wife  would  probably 
have  sustained  little  or  no  injury  if  they  had  remained  in  the 
stage." 

Mr.  Pierce  states  the  rule  thus :  "  If,  through  the  default  of  the 
company  or  of  its  servants,  the  passenger  is  placed  in  such  a  peril- 
ous condition  as  to  render  it  an  act  of  reasonable  precaution,  for 
the  purpose  of  self-preservation,  to  leap  from   the  cars,  the  com- 

£any  is  responsible  for  the  injury  he  receives  thereby,  although  if 
e  had  remained  in  the  cars  he  would  not  have  been  injured?' 
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The  same  doctrine  is  announced  in  the  cases  of  Raih*oad  v. 
Paulk,  24  Geo.  356 ;  Railroad  v.  Morris,  31  Grattan  200 ;  Frink, 
etc.,  V.  Potter,  17  111.  406. 

The  character  of  the  impending  danger,  or  at  least  its  apparent 
chai*acter,  is  to  be  considered. 

If  one  acts  unreasonably  rashly  or  becomes  frightened  at  a  trivial 
occurrence,  which  would  not  alarm  a  reasonably  prudent  man,  and 
thereupon  brings  injury  upon  himself,  then  there  would  be  no 
liability. 

Thus  if  one  were  to  throw  himself  under  the  wheels  of  a  stage 
upon  the  happening  of  some  circumstance  not  of  a  character  to 
alarm  a  reasonably  prudent  man,  its  owner  would  not  be  liable. 
The  question  must  be  submitted  to  the  jury  whether,  under  the 
circumstances,  the  party  acted  rashly  and  under  an  undue  appre- 
hension of  danger. 

We  think  this  was  done  in  this  instance,  when  the  third  instruc- 
tion given  at  the  instance  of  the  appellee  and  the  fourth  one  of 
the  appellant  are  considered  together.  .The  law  of  the  case  would 
have  been  more  succinctly  stated,  and  less  calculated  to  mislead 
the  jury,  if  the  two  instructions  had  been  blended  in  one ;  tlius 
if  that  given  for  the  appellee  had  embraced  the  idea  that  the 
circumstances  must  have  been  such,  or  apparently  such,  as  to  in- 
duce a  reasonably  prudent  man  to  do  as  the  appellee  did  do,  it 
would  have  correctly  and  fully  presented  the  law  of  the  case  upon 
this  point. 

The  first  instruction  given  at  the  instance  of  the  appellee  does 
not  assume,  as  the  counsel  for  the  appellant  supposes,  negligence 
upon  the  part  of  its  agent.  It  would  have  done  so  if  the  word 
"  negligently,"  of  the  use  of  which  he  complains,  had  not  been 
inserted. 

The  only  remaining  question  is,  whether  the  finding  is  so  ex- 
cessive as  to  require  a  reversal.  Its  consideration  requires  a  brief 
statement  of  the  facts  of  the  case. 

The  appellee  was  a  passenger  upon  a  street  car  of  the  appellant, 
passing  over  the  suspension  bridge  from  Cincinnati  to  Covington. 

The  driver  upon  appellant's  cars  acts  both  as  such  and  as  con- 
ductor. It  appears  that  he  can  reasonably  do  so,  as  he  collects  the 
Facts.  passcngcr  fare  while  the  car  is  making  the  ascent  to  the 

crown  of  the  bridge,  and  then  resumes  his  place  at  the  reins  and 
break  of  his  car.  The  appellee,  owing  to  the  car  being  crowded, 
was  standing  upon  the  rear  platform  of  it,  with  one  foot  upon  the 
step.  It  had  passed  the  crown  of  the  bridge  and  was  descending 
upon  the  Covington  side.  Just  behind  it  was  another  car  of  the 
appellant,  which  had  just  turned  the  crown  of  the  bridge,  and  as 
it  did  so  the  driver  of  it  was  not  upon  the  front  platform  at 
the  break,  with  the  reins  in  his  hands,  but  inside  of  the  car,  pre- 
sumably yet  engaged  in  collecting  the  fare  of  the  passengers.     In 
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coDseqnence  of  this  Lis  horses  started  down  the  incline  of  the 
bridge,  as  some  of  the  witnesses  say,  in  a  fast  walk ;  but  as  others 
testify,  in  a  trot ;  and  the  latter  are  probably  correct.  The  rear 
oar  approached  so  near  to  the  front  one,  as  the  burden  of  the  tes- 
timony shows,  that  the  tongue  was  over  the  tailboard  of  the  plat- 
form upon  which  appellee  was  standing,  and,  as  he  testifies,  struck 
him  in  the  breast.  Whether  it  did  strike  him  or  not  is  quite 
doubtful  from  the  testimony ;  but  in  any  event  he  does  not  com- 
plain of  any  injury  on  this  account. 

Alarmed  by  the  proximity  of  the  rear  car,  he  either  stepped  or 
jumped  off,  and  in  doing  so  fractured  the  fibula  or  small  bone  of 
the  leg  at  the  ankle,  and  ruptured  some  of  the  ligaments.  In  con- 
sequence of  this  he  was  laid  up  for  not  over  eight  weeks,  a  physi- 
cian attending  him  at  least  a  part  of  the  time.  The  testimony  in- 
troduced by  liimself  shows  clearly  that  the  fracture  has  united 
perfectly  and  will  never  trouble  him ;  but  that  the  ligaments  have 
not  healed  entirely,  but  will  not  trouble  him  save  in  going  up  or 
down  hill,  or  when  there  is*a  change  of  weather,  and  then  he  will 
feel  like  one  with  a  sprained  ankle.  This  is  all  of  it  as  shown  by 
the  entire  testimony.  The  jury  returned  a  verdict  for  four  thou- 
sand dollars. 

A  long  line  of  decisions  has  established  the  rule  that  the  ver- 
dict of  a  jury  should  not  be  interfered  with  upon  the  ^  ^^ 
ground  that  it  is  excessive,  unless  flagrantly  so;  and  aqS^v^es 
this  court  has  the  highest  regard  for  the  province  of  be"?»Sbferbd 
the  jury ;  but  is  not  mis  verdict  open  to  this  objection  ?  ^'^^ 

We  doubt  if  a  case  can  be  found  where  a  verdict  for  so  large  a 
sum  has  been  sustained  upon  such  circumstances  as  appear  in  this 
case,  and  where  the  injury  was  as  slight. 

It  is  noticeable  that  the  petition  does  not  aver  any  special  dam- 
age. It  only  proceeds  for  the  injury.  The  appellee  could  not, 
therefore,  recover  any  money  expended  by  him,  or  debt  created 
on  account  of  it.     Newman's  Plead,  and  Practice,  ]>.  411. 

It  is  true  that  upon  the  trial  he  was  allowed  to  prove,  without 
objection,  that  while  he  was  laid  up  a  flood  came  in  the  Ohio 
river,  by  which  he  was  damaged  $3,000 ;  and  that  he  lost  business 
by  being  confined  on  account  of  the  injury.  These  losses  were 
not,  however,  sued  for,  and  while  we  cannot  reverse  the  judgment 
by  reason  of  this  testimony,  as  no  objection  was  made  to  it,  nor  by 
reason  of  the  probable  fact  that  the  verdict  was  based  largely  upon 
it,  yet  we  may  consider  it  in  arriving  at  a  correct  conclusion  of  the 
question  we  are  now  considering. 

The  counsel  for  the  appellee  say:  "  The  appellant,  without  ob- 
jection or  exception,  or  effort  to  rebut,  accepted  appellee's  own 
testimony  that  his  financial  damage  was  $3,000,  not  including  his 
unquestionable  medical  bill  of  $500.     The  verdict  of  $4,000,  there- 
27A.&E.aCas.~14 
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fore,  gives  only  $500  for  the  pain  and  permanent  injury  whicli 
certsdnly  exists." 

The  ^^  financial  damage  "  and  medical  bill  were  not  in  question, 
however ;  the  appellee  neither  asserted  them  or  attempted  it ;  it 
^^  probata  without  allegcUaf  he  only  proceeded  for  the  injury. 
We  must,  therefore,  assume  that  the  entire  sum  found  was  for  the 
injury;  and  the  verdict,  of  course,  does  not  show  otherwise. 

It  seems  to  us  that  it  must  strike  every  unprejudiced  mind  that 
the  one  is  greatly  disproportioued  to  the  other.  There  were  no 
circumstances  of  aggravation  connected  with  the  injury;  it  was 
not  the  result  of  wilful  or  intentional  neglect,  or  such  as  flows 
from  bad  faith  of  a  qtuui  criminal  character. 

The  lasting  e£Eect  of  the  injury  is  at  most  but  slight,  not  inter- 
fering with  the  power  of  the  appellee  to  earn  a  living  or  transact 
any  business ;  and  upon  a  careful  consideration  of  all  the  testimony 
and  circumstances  of  the  case,  the  verdict  can  but  be  regarded  as 
so  flagrantly  excessive  as  to  demand  the  interposition  of  an  appel- 
late tribunal. 

Judgment  reversed,  and  cause  remanded  with  directions  to  per- 
mit the  appellee  to  plead  any  proper  special  damage,  if  be  desires 
to  do  so,  and  for  further  proceedings  in  accordance  with  this 
opinion. 

See  next  case,  and  note. 


WOOLKBY 
V. 

LotnsviLLB,  New  Albany  and  Chioago  B.  Oa 

{AdvaiMe  C<ue^  Indiana.     September  17,  1886.) 

A  judgment  will  not  be  reversed  because  of  an  erroneous  instruction  when 
it  affinnatively  appears,  from  answers  to  interrogatories,  that  the  instruction 
complained  of  was  not  influential  in  determining  the  verdict. 

A  passenger  on  a  freight  train  assumes  the  risks  and  inconveniences  neces- 
sarily and  reasonabla  incident  thereto;  but  it  is  the  duty  of  the  railroad  com- 
pany, in  such  case,  to  exercise  the  highest  degree  of  care  consistent  with  the 
usual  and  practical  operation  of  such  trains,  and  the  same  presumptions  arise 
in  favor  of  a  passenger  injured  thereon,  while  obeying  the  regulations  of  the 
company,  as  in  the  case  of  a  passenger  on  any  other  train. 

An  instruction  in  such  case,  in  substance,  that  **if  the  deceased  jumped 
from  the  car  while  the  train  was  running  at  the  rate  of  14  or  15  miles  an  hour, 
he  was  guilty  of  such  contributory  negligence  as  would  defeat  a  recovery, 
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unless  at  the  time  the  circumstances  were  such  as  would  reasonably  have  in- 
duced a  man  of  ordinary  prudence  to  believe  that  his  life  was  in  danger  or 
that  he  was  in  danger  of  suffering  great  bodily  harm,  so  that  he  was  impelled 
to  leap  from  the  car  in  order  to  escape  reasonably  apprehended  danger," 
hdd  correct. 

It  is  the  duty  of  the  court,  in  every  case  in  which  a  general  verdict  is  to 
be  rendered,  to  instruct  the  jury  as  to  the  force  and  legal  effect  of  the  facts 
provedwithin  the  issues. 

Appeal  from  Washington  Circuit  Court 
Action  against  railroad  company  for  negligence  causing  death  of 
a  passenger. 
Buahirh  <&  Dtmccm  for  appellant. 

MrroHELL,  J. — This  was  an  action  by  the  administrator  of  An- 
drew H.  Woolery,  deceased,  against  the  railway  company  above 
named,  to  recover  damages  for  the  benefit  of  the  widow  facts. 

and  children  of  the  deceased,  for  negligently  causing  the  intestate's 
death.  The  complaint  was  in  four  paragraphs.  In  each  pai'a- 
graph  it  is  charged  that  the  deceased  was  a  passenger  on  one  of 
the  defendant's  freight  trains,  going  from  Bloomington  to  Harrods- 
burff,  in  Monroe  county.  While  beingso  carried  it  is  alleged  that  the 
lumber  on  a  flat  car  immediately  preceding  the  caboose,  in  which 
the  decedent  was  seated,  became  loose,  and  fell  oft  in  confusion, 
and  tliat  the  deceased  was  thrown  or  jumped  from  the  caboose, 
and  killed.  The  first  paragraph  charges  negligence  against  the 
company,  in  that  the  lumber  on  the  flat  car  was  improperly  loaded 
and  insecurely  stayed.  The  second  charges  that  the  lumber  car 
was  improperly  loaded,  and  that  the  train  was  run  at  an  immoder- 
ate and  dangerous  rate  of  speed.     The  third  paragraph  charges 

\  that  the  car  was  unskilfully  and  negligently  loaded,  and  that  the 
train  was  recklessly,  negligently,  and  dangerously  run.  The  fourth 

'  charges  that  the  car  was  loaded  in  a  wilfully  reckless  and  danger- 
ous manner,  and  that  the  train  was  run  with  wilful,  reckless  and 
gross  negligence. 

Upon  an  issue  made  by  the  general  denial,  the  case  has  been 
twice  tried  at  niaivrius^  resulting  in  a  verdict  each  time  in  favor  of 
the  defendant.  The  evidence  in  the  record  tends  to  show  that  the 
deceased  was  a  man  in  vigorous  health,  about  48  years  old ;  that  he 
went  as  a  passenger  on  one  of  the  defendant's  freight  trains,  and 
for  a  time  occupied  a  seat  provided  for  passengers,  after  which  he 
stood  by  the  door  at  the  side  of  the  car,  supporting  himself  by 
iiolding  to  an  iron  rod  which  ran  horizontally  with  the  top  of  the 
door.  While  in  that  position,  the  train  running  14  or  15  mi^les  an 
hour,  the  stakes  and  fastenings  which  held  the  lumber  on  a  flat  car 
immediately  in  advance  of  the  caboose  gave  way,  and  part  of  the 
lumber  fell  ofif.  Some  of  it  was  strewn  along  the  tracK,  and  some 
came  against  the  caboose,  making  considerable  noise,  and  creating 
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some  confnsion.  Neither  the  caboose,  nor  any  of  the  cars  left  the 
track.  No  injury  was  done  to  the  caboose,  except  that  some  of  the 
lumber  in  falling  broke  one  of  the  windows,  and  one  of  the  door 
hinges  was  broken.  The  passengers  seated  in  the  caboose,  of  whom 
there  were  several,  sustained  no  injury.  The  deceased  jumped  out 
of  the  open  door  near  which  he  was  standing,  and  was  found  dead 
when  the  train  was  stopped. 

In  answer  to  special  interrogatories  returned  with  their  eeneral 
verdict,  the  jury  found  that  the  freight  train  was  run  at  the  rate 
of  speed  at  which  such  trains  are  usually  run,  but  that  the  lumber 
car  was  not  loaded  and  fastened  in  the  ordinary  secure  way  for 
loading  and  fastening  lumber  cars.  They  also  returned  that  there 
was  not  sufficient  cause  for  alarm  at  the  time  the  deceased  jumped 
from  the  caboose  to  cause  a  prudent  man  similarly  situated  to 
make  such  a  jump.  They  returned,  furthemiore,  that  it  was  an  act 
of  imprudence  for  the  deceased  to  stand  in  the  doorway  of  the 
caboose  while  the  train  was  running,  in  the  manner  described.  It 
thus  appears  that  while  the  jury  found  the  defendant  guilty  of 
negligence  in  improperly  loading  the  lumber  car,  their  verdict  in 
its  behalf  was  predicatea  on  the  fact  that  the  decedent  had  been 
guilty  of  contributory  negligence,  which  resulted  in  his  death. 

At  the  proper  time  the  court  instructed  the  jury  as  to  the  facts 
necessary  to  be  found  in  order  to  render  the  defendant  liable  undei* 
each  of  the  several  paragraphs  of  the  complaint.  The  facts  imput- 
ing negligence  to  the  defendant,  as  stated  in  each  paragraph  of 
iwsTRucTiow  TO  ^lio  compkiut,  were  repeated  in  substance  in  separate 
SSuicD  fSb  instructions,  and  the  jury  were  told  that,  in  order  to 
BXTSBSAi.  warrant  a  finding  for  the  plaintiff  under  the  particular 
paragraph  to  -which  the  instruction  applied,  the  facts  therein  re- 
cited must  have  been  substantially  prbved.  It  is  now  urged  that 
these  instructions  were  erroneous,  in  that  they  required  the  plain- 
tiff to  prove  more  than  was  necessary  in  each  case  in  order  to  es- 
tablish the  defendant's  negligence.  However  this  may  be,  since  it 
affirmatively  appears  from  the  answers  to  special  interrogatories 
that  the  jury  found  the  defendant  guilty  of  negligence,  and  that 
their  verdict  in  its  favor  was  the  result  of  finding  the  decedent 
guilty  of  contributory  negligence,  it  is  certain  that  the  instruction 
in  reference  to  this  feature  of  the  case  was  not  prejudicial  to  the 
plaintiff.  "  A  judgment  will  not  be  reversed  upon  an  erroneous 
instruction,  when  it  affirmatively  appears  from  answers  to  inter- 
rogatories that  the  instruction  complained  of  was  not  influential  in 
inducing  the  verdict.  Cleveland,  etc.,  R.  Co.  v,  Newell,  104  Ind. 
264;  s.  0.,  23  Am.  &.  Eng.  R.  R.  Cas.  492;  Barnett  v.  State,  100 
Ind.  171. 

In  so  far  as  the  instructions  complained  of  informed  the  jury 
that  it  was  necessary  for  the  plaintiff  to  {)rove,  by  a  preponderance 
of  the  evidence,  that  the  lumber  car  was  improperly  or  negligently 
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loaded,  they  were  not  in  all  respects  accurate.     If  tlie  falling  lum- 
ber had   occasioned  tlie  death  of  the  intestate,  with  „ 
out  his  fault,  while  he  was  being  carried  as  a  passenger,  frkioht  train 
the  mere  fact  that  it  fell  from  the   car   would  have  -duty  «?ocS 

¥^A1W 

raised  a  presumption  of  negligence  against  the  defend- 
ant, which  would  have  called  upon  it  for  explanation.  Cleveland, 
etc.,  R.  Co.  V.  Newell,  supra,  and  cases  cited.  When  a  person  be- 
comes a  passenger  on  a  freight  train,  he  assumes  the  risks  and  in- 
convenience necessarily  and  reasonably  incident  to  being  carried 
by  the  method  which  he  voluntarily  chooses.  It  is,  however,  the 
duty  of  the  railway  company,  when  it  undertakes  to  carry  passen- 
gers on  freight  trains,  to  exercise  the  highest  degree  of  care  for 
their  safety  consistent  with  the  usual  and  practical  operation  of 
such  trains,  and  it  is  responsible  for  any  negligence  which  results 
in  injury  to  a  passenger  while  being  so  carried.  Tlie  same  pre- 
sumptions arise  in  favor  of  a  passenger  who  is  injured  on  a  freight 
train,  while  passively  submitting  to  the  regulations  of  the  com- 
pany in  respect  to  such  trains,  as  in  the  case  of  a  passenger  on  any 
other  train. 

Upon  the  subject  of  contributory  negligence  the  court  instructed 
the  lury,  in  substance,  that  if  the  deceased  jumped  from  the  car 
while  the  train  was  running  at  the  rate  of  14  or  15  miles  an  hour, 
he  was  guilty  of  such  contributory  negligence  as  would  *" 
defeat  a  recovery,  unless  at  the  time  die  circumstances  SSoLroBiJcK" 
were  such  as  reasonably  to  have  induced  a  inan  of  ordi- 
nary prudence  to  believe  that  his  life  was  in^  danger,  or 
that  he  was  in  danger  of  suffering  great  bodily  harm,  so  that  he 
was  impelled  to  leap  from  the  car  in  order  to  escape  reasonably  ap- 
prehended danger.  It  is  said,  in  criticism  of  the  instructions  on 
that  subject,  that  the  question  of  contributory  negligence  was  a 
question  of  fact  to  be  determined  by  the  jury.  It  was  the  exclu- 
sive pix)vince  of  the  jury  to  ascertain  the  facts,  and  apply  them 
when  ascertained  to  the  law,  and  return  tlieir  general  verdict  ac- 
cordingly. In  doing  this,  however,  they  were  to  be  guided  by 
proper  instructions  from  the  court  as  to  the  law  of  the  case.  In 
that  connection  it  was  the  duty  of  the  court  to  instruct  the  jury 
what  facts  within  the  issues  in  the  case,  if  established  by  the  proof, 
would  or  miffht,  under  the  circumstances,  constitute  contributory 
negligence,  leaving  the  duty  of  discovering  to  the  jury  whether 
such  facts  and  circumstances  were  proved  or  not.  Simply  to  have 
told  the  jury  that  the  plaintiff  must  have  been  free  from  con- 
tributory negligence,  without  stating  what  facts  might  constitute 
contributory  negligence,  would  have  been  to  leave  the  jury  with- 
out any  direction  whatever  in  respect  to  the  legal  effect  of  the  facts 
in  the  case.  The  practical  result  of  the  doctrine  contended  for 
would  be  to  submit  both  the  law  and  the  facts  to  the  determination 
of  the  jury.    It  cannot  be  maintained  that  a  civil  case  can  arise  in 
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which  the  court  is  incompetent  to  declare  the  law  upon  the  facts, 
when  the  facts  are  either  admitted  or  satisfactorily  proved.  Where 
the  essential  facts  are  ascertained  in  any  case,  the  litigants  have  a 
right  to  call  npon  the  court  to  declare  the  law.  Wannamaker  v, 
Burke,  111  Pa.  St.  423. 

If  the  court  can  do  nothing  more  than  deal  in  abstract  generali- 
ties in  its  charge,  then  in  every  case  involving  negligence  the  jury 
are  left  at  sea — a  law  unto  themselves.  It  is  the  duty  of  the  conrt, 
in  every  case  in  which  a  general  verdict  is  to  be  returned,  to  in- 
struct the  jury  as  to  the  Force  and  legal  effect  of  the  facts  which 
may  have  been  proved  within  the  issues.  Connerv.  Citizens',  etc., 
R.  Co.,  105  Ind.  62,  and  cases  cited;  Pittsburgh,  etc.,  Co.  v. 
Spencer,  98  Ind.  186 ;  Pennsylvania  Co.  v.  Marion,  104  Ind.  239 ; 
Binford  v.  Johnson,  82  Ind.  426 ;  Drinkout  v.  Eagle  Mach.  Co., 
90  Ind.  423 ;  Bruker  v.  Town  of  Covington,  69  Ind.  33 ;  Zim- 
merman V.  Hannibal,  etc.,  K.  Co.  71  Mo.  476 ;  s.  o.  2  Am.  & 
Eng,  R.  R  Cas.  191 ;  Railroad  Co.  v.  Depew,  40  Ohio  St.  121. 

It  may  be  true  that  a  particular  act  cannot  always  be  designated 
as  negligent  or  otherwise  until  the  surrounding  circumstances 
which  may  have  governed  and  controlled  the  actor  are  satisfactorily 
establislied.  When,  however,  the  act,  and  all  the  surrounding 
facts  and  circumstances,  are  beyond  dispute,  the  court  must  declare 
the  law  one  way  or  the  other,  upon  the  facts.  Railway  Co.  v. 
Goddard,  25  Ind.  185, 192.  If  tlife  plaintiffs  intestate,  induced  by 
groundless  fear,  leaped  from  the  car  when  there  was  no  reasonable 
cause  to  apprehend  danger  to  life  or  limb,  then,  even  thougli  the 
railroad  company  was  guilty  of  negligence  in  loading  the  lumber 
car,  its  negligence  did  not  proximately  cause  the  intestate's  death, 
and  no  recovery  could  have  been  had.  Railroads  are  not  respon- 
sible for  the  rashness  or  foUv  of  passengers.  JeflFersonville  R.  Co. 
V.  Swift,  26  Ind.  459-476 ;  llailroad  Co.  v.  Aspell,  23  Pa.  St.  147. 

When,  by  the  negligence  or  misconduct  of  one,  another  is  sud- 
denly put  in  peril,  if  the  person  so  imperilled,  while  under  the  im- 
pulse of  an  apparently  well-grounded  fear,  seeks  to  escape,  and 
suffers  injury  from  another  source,  the  author  of  the  original  peril 
is  answerable  for  all  the  consequences  which  ensued,  provided  that 
in  attempting  to  make  his  escape  the  injured  person  exhibited  such 
conduct  as  might  reasonably  have  been  expected  from  an  ordinarilv 
prudent  person  under  similar  circumstances.  The  inquiry  in  such 
a  case  always  is,  did  the  negligence  of  the  defendant  put  the  in- 
jured pei*son  to  the  choice  of  adopting  the  alternative  of  an  attempt 
to  escape,  or  to  remain  under  an  apparently  well-grounded  appre- 
hension of  serious  personal  injury  f  Did  he  act  with  ordinary 
prudence,  considering  all'the  circumstances  which  surrounded  him, 
or  was  his  injury  the  result  of  a  rash  appi*ehension  of  danger  which 
did  not  exist?  If  a  man,  wrongfully  menaced  with  a  switch, 
should  purposely  leap  over  a  dangei'ous  precipice  in  order  to  escape 
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a  poseible  stroke,  it  would  hardl j  be  claimed  that  he  conld  recover 
for  an  in jarj  caused  by  the  leap.  So,  if  the  intestate  yoluntarily 
leaped  from  a  train  while  it  was  moving  at  a  rate  of  speed  which 
made  death  or  great  bodily  harm  inevitable,  he  was  enilty  of 
negligence  arising  to  the  decree  of  rashness,  unless  the  falling  lum- 
ber produced  such  a  condition  of  things  as  reasonably  to  have  in- 
duced in  his  mind  the  belief  that  to  remain  would  result  in  great 
bodily  harm.  Jones  v.  Boyce,  1  Starkie  493 ;  Stokes  v,  Ssdton- 
stall,  13  Pet.  181 ;  Card  v.  Ellsworth,  65  Me.  547 ;  Sears  v.  Den- 
nis, 105  Mass.  310 ;  Wilson  v.  Northern  Pac.  R.  Co.,  26  Minn. 
278;  Buel  v.  New  York  Cent.  R.  Co.,  31  N.  Y.  314;  Pittsburgh 
V.  Grier,  22  Pa.  St.  54 ;  Indianapolis,  etc.,  R.  Co.  v.  Stout,  53 
Ind.  143. 

The  instructions  relating  to  the  subject  of  contributory  negli* 
gence  were  in  consonance  with  the  principles  above  stated.  They 
were  therefore  not  erroneous. 

What  has  been  said  disposes  of  all  the  questions  made  upon  the 
subject  of  instructions ;  tnose  relating  to  the  amount  of  proof  re- 
quired to  establish  the  defendant's  negligence  being,  as  we  have 
before  seen,  disposed  of  by  the  finding  of  the  jury  of  such  facts 
as  affirmatively  show  that  the  defendant  was  negligent. 

Some  question  is  made  in  respect  to  rulings  of  the  court  in  ex- 
cluding evidence  offered  by  tne  plaintiff  below.  The  evidence 
the  exclusion  of  which  is  complained  of  was  not  admissible ;  but 
whether  it  was  or  not,  the  manner  in  which  the  question  is  sought 
to  be  presented  is  directly  within  the  ruling  in  jBLigham  v.  Van- 
osdol,  101  Ind.  160,  and  Judy  v.  Citizen,  H.  18,  and  is  therefore 
not  presented  in  such  manner  as  to  require  further  consideration. 

The  judgment  is  affirmed,  with  costs. 

Injury  to  Passengers  Riding  on  Freight  Train.— See  next  case  and  note. 

Attempt  of  Passenger  to  Avoid  Danger  by  Jumping  from  Car  not  Contrik)- 
utbry  Negligence. — Where  a  passenger  is  placed  by  the  negligence  of  a  car- 
rier in  a  situaUon  of  peril,  his  attempt  to  escape  the  danger,  even  by  doing 
an  act  also  dangerous,  and  from  which  injury  results,  is  not  contributory 
negligence  such  as  will  prevent  him  from  recovering  for  the  injury  sus- 
tained, if  the  attempt  was  one  which  a  person  acting  with  ordinary  prudence 
might  under  the  same  circumstances  make.  This  is  to  be  determined  from 
the  circumstances  cu  they  appear  to  the  pcusenger  at  the  time.  The  facts  that 
his  attempt  to  escape  resulted  in  injury  to  him,  and  that,  if  he  had  not 
made  the  attempt  he  would  not  have  been  injured,  do  not  necessarily 
prove  the  act  an  imprudent  one.  Wilson  e.  Northern  Pacific  R.  Co.,  26 
Minn.  278;  Smith  e.  St.  Paul,  etc.,  R.  Co.,  80  Minn.  169;  Stokes  v, 
Saltonstall,  18  Peters,  180;  Twomley  e.  The  Central  Park,  etc.,  R.  Co., 
69  K.  Y.  158.  In  this  case  it  was  also  held  that  evidence  that  the  other  pas- 
sengers jumped  off  was  competent  to  prove  the  prudence  of  such  jumping. 
See  also  Southwestern  R.  R.  Co.  e.  Paulk,  24  Qa.  856;  Schultz  o.  The  Chi- 
cago, etc.,  R  Co.,  44  Wis.  688.  Where  there  are  two  or  more  lines  of  ac- 
tion, any  one  of  Vhich  may  be  taken,  and  a  person,  with  ordinary  skill, 
in  the  presence  of  imminent  danger  is  compelled  to  take  one  of  them,  and 
does  ao  in  good  faith,  the  mere  fact  that  it  is  afterwards  ascertained  by  the 
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result  that  his  choice  was  not  the  best  means  of  escape,  it  is  not  sufficient  to 
show  contributory  negligence.  Gumz  v,  Chicago,  etc.,  R.  Co.,  52  Wis. 
672.  See  also  Iron  R.  Co.  v.  Kowery,  8  Am.  &  Eng.  R.  R.  Cas.  861 ;  Nash- 
ville, etc.,  R.  Co.  V,  Erwin,  8  lb.  465;  Smith  v,  St.  Paul,  etc.,  R  Co.,  9  lb. 
262;  Pittsburgh,  etc.,  R  Co.  o.  Rohrman,  12  lb.  176. 


Habbib 

V, 

Hannibal  and  St.  Joseph  R.  Co. 

(Advance  Case^  Minowri.    Jtme  21«  1886.) 

The  plaintiff  was  a  passenger  on  a  freight  train  on  the  defendant  road. 
Before  the  train  reached  the  depot  at  the  place  of  his  destination,  it  stopped 
to  do  some  switching.  The  plaintiff  got  up  from  his  seat  to  see  if  he  was  to 
get  off  there.  While  walking  to  the  door  of  the  car  a  coupling  was  made, 
causing  a  violent  jar,  which  threw  plaintiff  to  the  floor  and  injured  him.  In 
an  action  to  recover  damages  for  the  injuries  sustained,  it  was  Tieldy  that  the 
plaintiff  was  guilty  of  contributory  negligence  and  could  not  recover ;  that 
the  dangers  naturally  incident  to  travel  by  rail  are  greater  on  freight  than 
on  passenger  trains,  and  call  for  a  correspondingly  higher  degree  of  care  on 
the  part  of  passengers. 

Appeal  from  Marion  Circnit  Court. 

Action  to  recover  damages  for  personal  injuries  sustained  by 

flaintifi  while  riding  in  the  caboose  of  defendant's  freight  train. 
)efence,  contributory  negligence.     Verdict  and  judgment  for 
plaintiff,  and  appeal  therefrom  by  defendant. 
W.  M.  Bovlware  for  respondent,  Jacob  Harris. 
G.  TT.  Emley  for  appellant,  Hannibal  &  St.  J.  R.  Co. 

Norton,  J. — This  is  an  action  to  recover  damages  for  injuries  to 
plaintiff  while  a  passenger  on  one  of  defendant's  trains,  and  alleged 
to  have  been  occasioned  by  the  carelessness  and  neffligence  of  de- 
fendant's servants  in  managing  the  train,  whereby  he  was  thrown 
down  on  the  floor  of  the  car,  and  seriously  injured.  The  answer 
was  a  general  denial,  and  also  set  up  contributory  negligence  on 
part  of  plaintiff.  The  easels  before  us  on  defendant's  appeal  from 
the  judgment  rendered  for  plaintiff.  At  the  close  of  plaintiff's 
evidence  defendant  asked  an  instruction  by  way  of  demurrer  to  it^ 
which  the  court  overruled,  and  this  action  of  the  court  is  assigned 
as  one  of  the  grounds  of  error. 

The  only  witness  on  behalf  of  plaintiff,  as  to  the  circumstances 
under  which  the  injury  complained  of  was  inflicted,  was  the  plain- 
PA0T8.  tiff  himself,  who  testified,  in  substance,  that  he  took 

passage  in  a  caboose  attached  to  one  of  defendant's  freight  trains^ 
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to  be  carried  from  Palmyra  to  West  Quincy;  that  the  train,  before 
reaching  the  depot  at  West  Quincy,  stopped  about  a  quarter  of  a 
mile  therefrom  ;  tliat  ten  or  fifteen  minutes  after  it  stopped  lie  got 
np  to  see  if  he  was  to  get  off  there,  it  occurring  to  him  that  he  had 
seen  a  notice  that  passengers  would  be  expected  to  alight  when 
the  train  stopped ;  that  he  knew  the  train  was  not  at  .the  depot ; 
that  the  train  generally  went  further  east  towards  the  depot  than 
it  did  on  this  occasion  before  it  stopped ;  never  had  known  it  to 
stop  so  far  away  to  let  passengers  oflf ;  supposed  they  were  going 
down  to  the  depot,  till  they  remained  tnere  longer  than  usual; 
that  while  he  was  walking  to  the  door  of  the  car  a  coupling  was 
made,  causing  a  more  violent  concussion  or  jar  than  he  ever 
before  experienced,  though  he  had  been  in  the  habit  of  riding  on 
trains  for  many  years,  which  threw  him  down  on  the  floor  of  the 
car,  inflicting  the  injury  for  which  he  sued;  that  he  may  have 
heard  the  cars  moving ;  that  he  was  thinking  of  business,  and  did 
not  notice  particulaily ;  that  he  supposed  he  could  have  heard  the 
cars  while  he  was  seated,  and  that  he  did  probably  hear  them,  but 
did  not  remember ;  that  when  he  got  up  from  his  seat  some  person 
was  sitting  in  a  chair,  and  that  on  getting  up  after  the  concussion 
or  jar  which  threw  him  down,  he  saw  the  chair  on  top  of  the  per- 
son who  occupied  it. 

As  the  demurrer  to  the  evidence  admits  not  only  the  truth  of 
the  facts  disclosed  by  it,  but  also  every  inference  in  favor  of  the 
plaintiff  which  could  be  reasonably  deduced  from  them,  we  are  of 
opinion  that  the  court  did  not  err  in  overruling  the  demurrer. 

The  trainmen  and  several  others,  who  were  passengers  in  the 
caboose  when  the  cars  were  coupled,  were  introduced  as  witnesses 
on  behalf  of  defendant ;  all  of  whom  testified  that  the  rmk  r^k  ^kd 
coupling  was  made  in  the  usual  manner,  and  that  there  Sk**  ^StSjom 
was  no  ]olt  or  jar  more  than  was  usually  incident  to  the  ™^"»- 
coupling  of  freight  cars,  flatly  contradicting  plaintiff  in  these  par- 
ticulars. In  view  of  this  state  of  facts,  and  that  discomforts  and 
dangers  are  more  incident  to  travel  on  freight  than  on  passenger 
trains,  and  hence  calling  for  a  higher  degree  of  care  on  the  part  of 
the  passenger,  the  eleventh  instruction  asked  by  defendant,  and 
refused  bv  the  court,  ought  to  have  been  given;  the  giving  of 
which  is  luUy  warranted  by  the  cases  of  Henze  v.  St.  Louis,  K.  C. 
&  N.  E.  Co.,  71  Mo.  636,  and  Powell  v.  Missouri  Pac.  E.  Co.,  76 
Mo.  80. 

The  instruction  is  as  follows :  "  (11)  If  the  jury  believe  from 
the  evidence  that  plaintiff  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  the  train  had  stopped  to  do  some 
switching ;  and  by  the  exercise  of  ordinary  care  could  have  known 
that  a  part  of  the  train  was  likely  to  be  backed  against  the  part  to 
which  the  caboose  was  attached,  and  that  some  concussion  or  jar 
would  likely  be  produced  in  the  caboose,  and  that  the  plaintiff 
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then,  without  thinking  about  the  approach  of  the  cars,  and  with- 
out paying  any  attention  to  whether  tne  cars  were  approaching  or 
not,  left  his  seat  and  stood  up  in  the  car,  and  was  thrown  down  and 
injured  when  he  would  not  have  been  had  he  kept  his  seat,  or 
resumed  the  same  before  the  cars  struck — then  the  plaintiff  was 
^ilty  of  such  contributory  negligence  as  bars  his  recovery,  and  the 
]uiT  must  find  for  defendant. 

For  the  refusal  to  give  this  instruction  the  judgment  is  reversed 
and  cause  remanded. 

(All  concur.) 

Passengers  on  Freight  Trains.— See  International  &  G.  N.  R.  Co.  e.  Ir- 
vine, 28  Am.  &  Eng.  R.  R.  Gas.  518;  Perkins  v.  Chicago,  etc.,  R  Co.,  21  lb. 
242,  and  note;  Burungton,  etc.,  B.  Co. «.  Rose,  1  lb.  258,  aad  note. 


Hiooms 

V. 

Oheboeee  Bailboad. 

(78  Georgia,  149.) 


Grounds  of  motion  for  new  trial,  which  complain  that  the  court  did  not 
charge  certain  propositions  of  law,  which  he  should  have  given  in  charge, 
bnt  which  do  not  show  that  his  attention  was  especially  called  to  these  ques- 
tions, or  that  a  fuller  or  more  particular  charge  on  them  than  was  given  was 
requested,  present  no  issue  upon  which  this  court  can  pass;  and  such 
grounds  and  a  bill  of  exceptions  predicated  thereon  fail  to  point  out  in  what 
the  alleged  errors  consist. 

A  bill  of  exceptions  must  plainly  specify  not  only  the  decision  complained 
of,  but  the  error  alleged  to  exist  therein,  and  without  a  compliance  with  this 
requirement,  this  court  cannot  consider  the  points  made  under  such  general 
exceptions. 

In  an  action  against  a  railroad  company  for  an  injury  to  the  plaintiffs  eye, 
caused  by  a  spark  or  cinder  from  the  defendant's  engine,  there  was  no  error 
in  refusing  to  permit  the  plaintiff  to  prove  that  the  defendant  was  worth 
from  two  to  three  hundred  thousaDd  dollars. 

On  the  question  of  the  negligence  imputed  to  the  defendant,  the  testimony 
of  a  witness  familiar  with  the  management,  use  and  construction  of  steam 
locomotive  enffines,  **  that  he  never  heard  of  any  accident  to  persons  from 
sparks  emitted  from  the  smoke-stack,  either  before*  or  since,"  the  one  then 
under  investigation  was  pertinent  and  material. 

If  counsel  for  one  party  discussed  in  argument  questions  outside  of  the 
issues  made  in  the  case,  without  objection  being  made  thereto,  and  when  his 
adversary,  in  reply,  sought  to  do  so  likewise,  he  was  interrupted,  and  was 
requested  by  the  court  to  confine  himself  to  the  case,  this  furnished  no 
ground  of  exception. 

There  is  no  rule  or  practice  which  prohibits  the  discussion  of  a  motion  for 
nonsuit  in  the  presence  of  the  jury  empanelled  to  try  the  case.    The  practice 
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of  remoTing  the  jury  in  certain  cases,  when  questions  of  the  admissibility  of 
«Tidence  are  to  oe  discussed,  rests  on  peculiar  reasons  not  applicable  to  a 
motion  for  nonsuit;  and  this  practice  will  not  be  extended  to  other  cases 
than  those  in  which  it  has  already  been  permitted. 

At  best,  this  is  a  matter  of  discretion  for  the  court,  and  his  discretion  will 
not  be  controlled,  unless  in  a  case  of  flagrant  abuse. 

Evidence  that  there  was  a  point  on  the  defendant's  road  over  which  the 
train  on  which  the  plaintiff  was  riding  passed,  where  there  was  a  grade  of 
two  hundred  and  ninety  feet  to  the  mile,  and  that,  in  ascending  it,  the  en- 
gine emitted  steam  and  cinders  in  greater  quantities,  and  with  much  more 
force,  than  when  passing  over  other  portions  of  the  road,  was  inadmissible, 
where  it  was  not  pertinent  to  any  issue  made  by  the  pleadings;  and  especially 
so  where  there  was  no  allegation  or  offer  to  prove  that  it  was  a  scale  or  cinder 
emitted  in  this  locality  which  struck  the  plaintiff  in  the  eye  and  occasioned 
the  injury  for  which  this  suit  was  brought. 

Where  an  amendment  was  made,  raising  an  issue  on  which  such  evidence 
would  have  been  admissible,  but  was  subsequently  withdrawn,  this  did  not 
render  the  evidence  admissible. 

The  plaintiff  was  voluntarily  on  the  train  where  he  was  injured,  by  the 
invitation  of  the  conductor,  made  at  his  own  request ;  he  paid  no  fare,  and 
none  was  expected  from  him;  he  selected  an  open  flat  car,  on  which  he  rode 
rather  than  in  the  passenger  coach,  and  was  in  a  position  where  he  was  more 
exposed  to  accident  from  sparks  and  cinders  than  he  would  have  been  had 
he  taken  a  seat  in  the  closed  coach.    Hdd^ 

That  he  was  entitled  to  look  only  for  such  security  as  that  mode  of  con- 
veyance was  reasonably  expected  to  afford;  and  having  voluntarily  incurred 
the  injury  of  which  he  complains,  resulting  from  getting  a  cinder  in  his  eye, 
he  was  not  entitled  to  recover  from  the  rauroad,  even  if  it  were  somewhat  at 
fault. 

It  is  doubtful  if,  under  the  circumstances,  he  was  a  passenger  at  all  in  the 
full  legal  sense  of  that  term.  At  most,  he  was  so  only  tub  modo  and  to  a 
limited  extent. 

A  carrier  of  passengers  is  not  obliged  to  foresee  and  provide  against  casual- 
ties which  have  not  oeen  known  to  occur  before,  and  which  may  not  be 
reasonably  expected.  If  it  has  availed  itself  of  the  best  known  and  most 
extensively  used  safeguards  against  danger,  it  has  done  all  the  law  requires, 
and  its  liability  is  not  to  be  ascertained  by  what  appears  for  the  first  time 
after  the  disaster  to  be  a  proper  precaution  against  its  recurrence. 

Before  Judffe  Bbanham.    Polk  Superior  Court. 

Thomas  Y.  Higgins  brought  his  action  against  the  Cherokee  R. 
Co.  to  recover  $10,000,  as  damages  for  a  personal  injury,  alleged 
to  have  resulted  to  him  from  the  negligence  of  the  defendant. 

On  the  trialj  plaintiff  testified,  in  brief,  as  follows:  On  Sunday, 
May  2,  1880,  plaintiff  was  at  Rockmart  on  a  visit.  Defendant's 
train  came  up.  A  Mr.  Bullock,  who  was  on  board,  and  whom 
plaintiff  had  not  seen  for  some  time,  hallooed  to  him  to  get  on  and 
go  to  Cedartown  with  them.  Plaintiff  boarded  the  train,  and  the  car 
which  he  was  on  being  crowded,  ho  and  others  went  forward  to  the 
next  car.  This  was  immediately  in  the  rear  of  the  tender  of  the 
engine.  It  was  a  flat  car,  without  sides  or  covering,  and  with 
benches  across  it.  Plaintiff  was  near  the  rear  of  this  car.  A  thin 
spark  or  scale  of  iron  from  the  engine  stuck  in  his  right  eye.  At 
the  time  it  did  not  hurt  him  very  much,  but  when  he  arrived  at 
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Cedartown,  it  was  paining  biin  considerably.  The  pain  became 
very  severe,  so  that  plaintiff  was  in  bed  for  three  or  four  months  ; 
he  suffered  great  pain,  and  ultimately  lost  the  sight  of  that  eye  en- 
tirely, and  the  sight  of  the  other  eye  was  also  much  impaired.  He 
called  in  a  physician  that  night  or  the  next  day,  and  subseoueutly 
went  to  Atlanta,  where  he  was  treated  by  other  doctors.  He  paid 
$25.00  to  one  physician,  and  owed  $50.00  to  another  for  a  single 
operation,  besides  other  bills.  His  expenses  and  loss  of  time  while 
sick  would  amount  to  $400.00  or  $500.00.  Prior  to  the  injury  he 
had  been  engaged  in  different  occupations,  as  carpenter,  whislcey- 
seller,  seller  of  beef  and  buyer  of  cotton.  When  he  worked  out, 
he  never  did  so  for  less  than  $50.00  per  month.  He  had  a  family, 
consisting  of  himself,  his  wife,  and  two  children.  Since  the  injury 
he  cannot  work  after  night,  and  is  unfitted  by  his  defective  vision 
for  the  pursuits  which  he  formerly  followed.  Several  years  prior 
to  the  injury  plaintiff  had  worked  as  a  train  hand  on  the  road. 
The  cars  then  ran  from  Cartersville  to  Rockmart,  and  the  train 
thcM  ran  on  Sundays.  On  the  day  of  the  injury  there  were  four 
or  five  flat  cara  composing  the  train,  but  no  passenger  car ;  all  ap- 
peared to  be  full.  He  did  not  see  any  convicts  on  the  train,  nor 
did  he  see  any  ladies.  He  did  not  pay  any  fare,  because  none  was 
asked  of  him ;  would  have  paid  it  if  asked.  He  denied  having  any 
conversation  with  one  Vandiver  about  riding  on  the  train.  Had 
heard  of  pereons  having  iheir  eyes  hurt  by  riding  on  trains,  but 
not  from  riding  near  the  engine.  The  engine  had  no  spark-ar- 
rester ;  it  may  nave  had  one  on  that  day,  but  not  since ;  he  has  ex- 
amined it  since,  and  it  has  none.  He  saw  nothing  unusual  about 
the  running  of  the  train  that  day.  The  engine  was  the  newest  one 
they  had  on  the  road.  In  February,  1880,  plaintiff  had  ridden  on 
the  same  train,  but  then  rode  in  the  cab ;  thought  it  was  the  same 
engine.  He  denied  intemperate  habits,  but  said  he  "  took  a  dram." 
At  the  time  of  the  injury  plaintiff  was  thirty-four  years  of  age. 

Plaintiff  closed.  Defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  injury  was  not  attributable  to  any  negligence  on 
the  part  of  the  defendant ;  that  it  was  not  such  an  accident  as  the 
company  could  foresee  and  provide  against;  and  that  the  damage 
was  too  remote.     The  motion  was  overruled. 

Later  in  the  trial  plaintiff  introduced  other  evidence,  to  the 
effect  that  his  expectation  of  life  was  about  thirty-one  years ;  that 
from  childhood  he  had  had  some  inflammation  in  the  lids  of  his 
eyes,  but  his  sight  was  good ;  that  he  complained  and  seemed  to 
be  in  considerable  pain.  One  witness  testified  that  he  extracted  a 
cinder  from  plaintiff's  eye  which  was  stnck  in  the  back,  and  that 
the  cars  were  full  of  persons  when  the  accident  occurred.  A  wit- 
ness for  the  plaintiff  testified  that  there  was  an  excursion  on  the 
day  of  the  accident.  There  was  also  other  evidence  confirmatory 
of  that  already  detailed. 
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The  evidence  for  the  defendant  was,  in  brief,  as  follows :  It  was 
not  usual  to  ran  trains  on  Sunday  on  defendant's  road.  On  this 
occasion  certain  convicts,  under  the  control  of  Col.  C.  B.  Howard, 
were  to  be  carried  to  work  on  a  cut  or  grade  on  the  road.  They 
wei^e  expected  in  Cai'tersville  on  Saturday,  but  failed  to  arrive,  and 
were  carried  over  defendant's  road  on  Sunday.  There  was  no  ex- 
cureion.  There  was  a  passenger  coach  attached,  and  about  twenty 
paying  passengers,  besides  four  non-paying  ones,  including  the 
plaintiff,  were  on  board.  The  convicts  were  not  allowed  to  ride  in 
this  coach,  but  were  carried  on  the  flat  cara.  The  conductor  testi- 
fied that  he  usuallv  carried  about  twenty  along  the  line,  and  that 
he  had  carried  eighty  passengers  at  one  time,  but  that  that  was  a  full 
doable  load,  every  seat  and  the  aisles  being  full.  The  engine  used 
at  the  time  of  the  accident  to  plaintiff  was  a  new  one,  having  been' 
in  use  only  a  few  months.  It  was  a  wood-burner  of  good  make, 
and  had  a  spark-arrester,  such  as  is  asual.  Kear  the  mouth  of  the 
smokestack  there  was  a  hood,  or  iron  piece  shaped  somewhat 
like  an  umbrella,  against  which  the  steam  irom  the  exhaust  pipes, 
carrying  with  it  the  smoke  and  cinders,  struck.  This  had  a  ten- 
dency to  throw  to  the  bottom  all  heavy  particles,  and  subsequently 
they  would  be  cleaned  out  of  the  smoke-stack.  Above  this  was  a 
wire  net,  having  apertures  one  eighth  of  an  inch  in  size,  so  that 
nothing  larger  than  this  could  escape.  Some  sparks  and  cinders 
escape  from  all  engines ;  this  cannot  be  helped.  Cotton  had  fre- 
quently been  hauled  directly  behind  the  engine  without  accident 
from  sparks.  The  president  and  conductor  of  the  defendant  testi- 
fied that  they  never  heard  of  any  serions  personal  injury  from  en- 
gine sparks  before.  Plaintiff  and  Vandiver,  the  conductor  of  de- 
fendant, had  worked  together  on  the  road.  On  the  evening  before 
the  accident,  plaintiff  told  Vandiver  that  he  would  like  for  the 
latter  to  get  him  a  job,  and  Vandiver  said  he  would  do  anything 
he  could.  On  the  evening  of  the  accident,  plaintiff  asked  Van- 
diver  to  let  him  go  up  to  Cedartown,  that  he  might  see  Mr.  West, 
the  president  of  the  road.  Vandiver  assented,  and  carried  plaintiff 
free  of  charge,  as  is  generally  done  among  railroad  men.  He  in- 
vited plaintis  into  the  passenger  car  at  the  rear  of  the  train  where 
there  was  room,  but  plaintiff  said  he  had  not  been  over  the  road 
since  it  was  built,  and  wanted  to  see  the  country ;  that  he  would 
go  out  on  the  flat  car  and  ride  there.  Vandiver  told  him  "  all 
ri^ht;"  that  he  wonld  go  back  in  the  passenger  car,  and  would 
jom  him  as  soon  as  be  had  finished.  About  two  and  a  half  miles 
irom  Wimberley's  hill,  the  condactor  noticed  plaintiff  wiping  his 
eye,  and  the  latter  said  that  he  had  a  cinder  in  it.  On  the  day 
previous,  however,  the  condactor  had  noticed  plaintiff  wiping  his 
^yes  with  a  silk  handkerchief,  and  that  they  were  very  red  and 
ranning ;  plaintiff  said  they  were  sore.  On  arriving  at  Cedartown, 
Vandiver  mtrodaced  the  plaintiff  to  West,  but  the  latter  said  he 
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did  not  have  time  to  talk  to  him,  and  plaintifiE  returned  to  Boek- 
mart  that  evening.  The  train  was  run  in  the  usual  manner  on  that 
day.  After  the  accident,  plaintiff  remained  about  Bockmart  for 
some  days,  and  was  drinking  whiskey ;  it  was  his  habit  to  drink 
some.  There  is  more  likelihood  of  getting  cinders  in  one's  eyes 
and  getting  one's  clothing  burned  on  a  flat  car  than  in  a  coach.  It 
is  not  customary  to  haul  passengers  on  flat  cars,  but  in  coaches. 

The  jury  found  for  the  defendant.  Plaintiff  moved  for  a  new 
trial  on  the  following  grounds : 

(1.^  Because  the  verdict  is  contrary  to  the  evidence,  against  the 
weight  of  the  evidence,  and  is  without  evidence  to  support  it. 

(2.)  Because  said  verdict  is  contrary  to  law,  and  to  the  princi- 
ples of  practice  and  equity. 

(3.^  Because  counsel  for  the  defendant,  in  the  argument  of  the 
case  oefore  the  jury,  were  allowed  to  discuss  the  importance  and 
beneficial  effects  of  railroads  upon  the  country ;  and  when  counsel 
for  the  plaintiff,  in  the  commencement  of  his  argument,  began  to 
allude  to  the  great  power  and  influence  of  railroad  corporations, 
and  stated  that  ^^  the  contest  between  the  plaintiff  and  the  defend- 
ant was  an  unequal  one,"  the  court  said,  "  Confine  "yourself  to 
,  the  case ;  I  cannot  permit  you  to  discuss  the  parties." 

(4.)  Because  the  court  refused  to  allow  the  plaintiff  to  prove 
by  the  witness,  Charles  West,  that  the  defendant  was  wortn  the 
sum  of  two  to  three  hundred  thousand  dollars.  The  witness  so 
stated  in  answer  to  plaintiff's  question,  and,  on  motion  of  defend- 
ant's counsel,  the  court  ruled  out  the  testimony  as  irrelevant. 

(5.)  Because  the  counsel  for  defendant,  after  the  plaintiff  had 
closed  his  case,  made  a  motion  for  a  nonsuit,  and  the  court  per- 
mitted the  argument  on  said  motion  for  a  nonsuit  to  be  had  in 
the  presence  and  hearing  of  the  jury.  [Note  by  the  court: 
"  There  was  no  request  or  suggestion  oy  any  one  that  the  jury 
should  be  sent  from  the  court-room.  Toe  motion,  of  course,  was 
refused."] 

(6.)  Because  the  court  did  not  state  to  the  jury  the  issues  and 
charges,  as  contained  in  the  declaration,  and,  tliougli  requested  to 
do  so  by  plaintiff's  counsel,  failed  to  do  so.  [Note  by  the 
court :  "  Bef erence  is  made  to  the  charge  hereto  attached,  as  to 
what  was  soid  and  done  in  reference  to  this  ^ound;  nothing, 
except  what  is  stated  in  the  charge  on  this  subject,  was  said  or 
done,  and  there  was  no  suggestion  that  the  direction  to  the  jury  to 
look  to  the  declaration  for  this  purpose  was  insufScient.] 

(7.)  Because  the  court  stated  to  the  jury  that  "  the  defendant 
pleads  the  general  issue,  which  is  a  denial  of  the  plaintiff's  cause 
of  action,  and  says  that  there  was  a  passenger  coach .  on  the  train 
into  which  the  plaintiff  might  have  gone ;  that  he  rodeon  the  open 
car,  on  his  own  voluntary  motion,  to  see  the  country ;  that  the 
smoke-stack  was  provided  with  the  most  approved  and  best  spark- 
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arrester ;  that  the  engine  was  a  new  one,  and  of  the  best  mannf ac 
ture,  not  worn  and  rusted ;  and  that  the  injury  was  occasioned  by 
the  plaintiff's  own  want  of  ordinary  care  or  the  result  of  pure  acci* 
dent," — when,  in  fact,  the  only  pleas  were  the  general  issue,  and  a 
second  plea,  stating  generally  that  the  injury  was  caused  by  plain- 
tiffs own  fault  or  negligence. 

(8.)  Because  the  court  stated  to  the  jury,  ^^  the  plaintiff  alleges 
that  the  defendant  was  negligent  in  providing  an  open  platform 
car,  upon  which  he  was  riding,  so  near  the  engine ;  and  that  the 
smoke-stack  of  the  engine  had  no  spark-catcher  or  screen  over  the 
top  of  it,-  in  consequence  of  all  of  which  a  large  cinder  or  fire- 
brand, some  three-eighths  of  an  inch  in  length,  escaped  out  of  the 
top  of  the  smoke-stack,  and  injured  and  destroyed  his  right  eye, 
and  that  he  is  in  danger  of  losing  the  use  of  his  other  eye  by 
reason  of  its  sympathy  with  the  injured  eye.  3y  amendment  to 
the  declaration,  the  plaintiff  says  that  the  smoke-stack  had  become 
so  worn  and  rusted  by  use  apd  exposure  that  the  exhausting  and 
escaping  of  the  steam  through  it  separated  from  it  a  particle  of 
rusted  iron  and  threw  it  into  his  rigtit  eye  with  great  force,  and 
that  this  was  the  cause  of  the  injury." — Plaintiff's  counsel  stated 
to  the  court  that  the  declaration  was  broader  and  contained  other 
allegations;  whereupon,  the  court  said  to  the  jury,  "You  will 
look  to  the  declaration,  and  see  whether  I  have  stated  it  or  not.  I 
think  I  have  stated  the  issue  substantially." 

(9.)  Because  the  court  did  not  charge  the  jury  that  the  defend- 
ant was  responsible  to  the  plaintiff  as  a  passenger,  the  defendant's 
counsel  having,  in  their  arguments  to  the  jnry,  insisted  that  he 
was  riding  free,  and  as  the  invited  guest  of  the  conductor,  and 
that  he  was,  therefore  a  trespasser,  and  that  the  relation  of  carrier 
and  passenger  did  not  exist. 

(10.)  Because  the  court  charged  the  jury,  "  If  a  number  of  col- 
ored persons  were  occupying  and  riding  on  open  flat  cars,  and  the 
defendant  had  provided  a  suitable  and  safe  passenger  car  for  other 
passengers,  and  had  it  attached  to  the  traiii  at  the  time,  and  it  was 
sufficient  for  the  accommodation  of  such  other  passensrers,  then  if 
the  plaintiff  obtained  the  consent  of  the  conductor  of  the  train  to 
ride  on  the  open  flat  car,  for  his  own  special  accommodation,  then 
he  is  only  entitled  to  expect  such  security  as  the  mode  of  convey- 
ance, so  far  as  the  open  flat  car  was  concerned,  mi^^ht  reasonably 
be  expected  to  afford,  and  if  he  did  so  obtain  sucii  consent  and 
did,  under  such  circumstances,  ride  on  a  flat  car,  and  was  only  ex- 
posed to  such  risk  as  resulted  alone  from  riding  on  such  flat  car, 
and  if  the  smoke-stack  was  not  defective,  and  if  it  was  provided 
with  the  beat  known  spark-arrester  in  actual  use,  and  the  plaintiff's 
eye  was,  under  such  circumstances,  injured  or  destroyed  by  a  spark, 
cinder  or  scale  from  the  smoke-stack,  he  would  not  be  entitled  to 
recover." 
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(11.)  Because  the  court  charged  the  jury,  "If  the  plaintiff's  eje 
was  injured  or  destroyed  from  some  cause  other  than  a  spark  or 
cinder  or  scale  from  the  smoke-stack,  then  he  cannot  recover." 

(12.)  Because  the  court  charged  the  jury,  "  If  the-  injury  was 
the  result  of  the  plaintiffs  own  negligence,  he  cannot  recover ;  or 
if  it  was  a  pure  accident,  he  cannot  recover." 

(13.)  Because  the  court  charged  the  jury,  "If  the  injury  be 
small  or  the  mitigating  circumstances  be  strong,  nominal  damages 
only  are  given." 

(14.)  Because  the  court  refused  to  allow  the  plain tiflF  to  prove  by 
tlie  witness,  Charles  West,  that  the  defendant's  railroad  had,  at  a 
place  on  its  line  between  Bockmart  and  Cedartown,  to  wit :  at  Wim- 
berlev's  hill,  a  grade  of  two  hundred  and  ninety  feet  to  the  mile, 
and  that  in  ascending  such  a  grade  the  engine  emitted  steam  and 
cinders  in  greater  quantity  and  with  unusual  force. — The  witness 
had  so  testified  in  answer  to  plaintiffs  cross-examination,  and  the 
court,  on  motion  of  defendant's  counsel,  ruled  out  the  evidence,  on 
the  ground  that  there  was  no  allegation  in  the  declaration  to  author- 
ize such  proof.  [By  the  court :  "  When  counsel  for  plaintiflE  pro- 
posed to  introduce  this  evidence,  counsel  for  defendant  objected, 
upon  the  grounds  that  there  was  no  corresponding  allegation  in 
the  declaration,  and  no  claim  that  sparks  were  emitted  from  the 
smoke-stack  on  account  of  any  defect  in  the  construction  of  the 
road,  or  because  of  an  extraordinaiily  steep  grade.  The  court  then 
said  there  should  be  such  an  allegation  in  tne  declaration  ;  the  plain- 
tiffs counsel  then  amended  the  writ  by  inserting  such  an  allega- 
tion ;  the  defendant's  counsel  having  moved  for  a  continuance  on 
account  of  the  amendment,  the  plaintiffs  counsel  withdrew  the 
amendment,  and  the  trial  proceeded  without  further  reference  to 
this  question."] 

(15.)  Because  the  court  did  not  charge  the  jury  that  the  plain- 
tiff would  have  the  right  to  be  compensated  in  damages  for  his 
physical  and  mental  pain  and  sufiferings,  but  in  the  charge  stated, 
as  some  of  the  elements  of  damages,  "  the  actual  value  of  lost  time, 
medical  bills  paid  and  actually  owing  the  physician,  the  actual  loss 
on  account  of  diminished  capacity  to  labor." 

[The  court  added  the  following  note :  "  I  will  state  that  the 
failure  of  the  court  to  charge  specially  on  the  subject  of  mental 
and  physical  pain,  as  one  of  the  elements  of  damage  referred  to  in 
the  15th  ground  of  this  motion,  was  an  accidental,  and  not  an  in- 
tentional omission."] 

(16.)  Because  the  court  did  not  give  the  jury  any  rule  for  deter- 
mining the  weight  of  evidence,  or  the  preponderance  of  evidence. 

(17.)  Because  the  court  did  not  give  the  jury  any  rule  for  recon- 
ciling the  testimony  of  witnesses,  nor  for  determining  the  credi- 
bility of  witnesses  in  cases  of  conflict  in  their  statements,  although 
/  the  testimony  in  the  case  was  painfully  conflicting. 
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(18.)  Because  the  whole  charge  of  the  court  did  not  fally  and 
fairly  present  to  the  jury  the  case  made  by  the  pleadings  and  evi- 
dence presented  by  the  plaintiff. 

(19.)  Because  the  court  allowed  the  witness,  A.  G.  West,  to 
testify  as  follows :  "  I  never  heard  of  any  accident  to  persons  from 
sparks  from  the  smoke-stack  of  this  engine  before  nor  since." — 
The  plaintiff  objected  to  the  introduction  of  the  evidence,  on  the 
ground  that  it  was  not  relevant  to  the  issue,  which  objection  the 
court  oveiTuled  and  admitted  the  evidence. 

The  motion  was  overruled,  and  plaintiff  excepted. 

J.  A.  Blwnce;  Ddbney  <&  Foucke^f  forplaintiff  in  error. 

Ivy  F.  Thompson^  KN.  Broyles^  Underwood  cfe  Bowdl  for 
defendant. 

IIall,  J.— 1.  The  6th,  9th,  15th,  16th  and  17th  grounds  of  the 
motion  for  a  new  trial  complain  that  the  judge  omitted  charges 
upon  certain  questions  involved  in  this  litigation,  and  ombsioit  to 
which  were  claimed  to  be  essential  to  its  full  consider-  SonSS'iioi  uT 
ation.  It  is  not  shown,  however,  that  his  attention  was  SSSSS?  ros 
specially  called  to  these  questions,  or  that  a  fuller  or  ""^  '"^ 
more  particular  charge  on  them  than  that  given  was  requested. 
Counsel  seem  to  forget  that  they  owe  a  duty  to  the  court  in  this 
respect,  and  if  they  fail  to  perform  it,  they  thereby,  as  a  genei-al 
rule,  estop  themselves  from  excepting  on  such  grounds.  Exception 
is  taken  to  what  the  court  did  not  charge  or  decide,  rather  than  to 
its  charges  and  rulings,  and  both  the  motion  for  a  new  trial  and 
the  bill  of  exceptions  utterly  fail  to  point  out  in  what  the  error 
consists.  No  issue  is  made  by  such  exception  upon  which  we  can 
pass,  as  has  been  repeatedly  held.  Indeed,  the  practice  in  this 
respect  is  so  well  settled  that  we  need  do  nothing  more  than  men- 
tion the  rule  to  secure  the  ready  acquiescence  of  the  profession, 
not  only  to  its  existence  but  its  propriety. 

2.  Various  rulings  and  charges  of  the  court  are  set  forth  in  the 
7th,  8th,  10th,  11th,  12th,  IStli  and  18th  grounds  of  the  motion, 
and  excepted  to  generally  as  erroneous,  without  specifying  in  what 
the  error  consists.  Such  general  exceptions  are  insufiicient.  The 
bill  of  exceptions  must  plainly  specify  not  only  the  decision  com- 
plained of,  but  "  the  error  alleged  "  to  exist  "  therein,"  and  with- 
out a  compliance  with  this  requirement,  we  cannot  consider  the 
points,  which,  for  aught  that  appears  from  the  record,  are  pre- 
sented for  the  fii'st  time  in  this  court.  No  argument  should  be 
allowed  here  upon  questions  thus  presented. 

3.  There  was  no  error  in  refusing  to  permit  the  plaintiff  to  prove 
that  the  defendant  was  worth  the  sum  of  from  two  ^ 

to  three  hundred  thousand  dollars,  as  set  forth  in  the  mSSn  ^nu- 
4th  ground  of  the  motion.     We  are  unable  to  presume  "^^^* 
the  relevancy  of  such  testimony  to  any  issue  made  in  the  case ;  it 
27  A.  A;  K  R.  Cas.— 15 
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had  no  tendency  to  illustrate  any  contested  question,  and  for  that 
reason  was  incompetent. 

4.  On  one  of  the  leading  questions  in  the  case,  the  negligeiice 
imputed  to  the  defendant,  testimony  of  a  witness  familiar  with 
the  management,  use  and  construction  of  steam  locomotive  engines 

"  that  he  never  heard  of  any  accident  to  persons  from 
5ohy*'ohceS-  sparks  emitted  from  the  smoke-stadc,  either  before 
fromsparS"^  or  since"  the  one  then  under  investigation  was  perti- 

nent  and  material,  as  will  be  shown  f uither  on,  and  the 
court  was  right  in  admitting  it.  There  is,  therefore,  nothing  in 
the  exception  set  out  in  the  19th  ground  of  the  motion. 

5.  The  third  ground  of  the  motion  complains  that  the  defend- 
ant's counsel,  in  nis  argument  to  the  jury,  discussed  questions  out- 
iiiTBBRtTPTioii  side  the  issues  made  in  the  case,  and  that  wlien  plain- 
OPTOUN8KL8RB-  ^.g,^  counscl  (wlio  docs  not  seem  to  have  offered  any 

objection  to  his  opponent's  coui-se)  attempted  to  reply  by  following 
in  the  same  track,  lie  was  interrupted  ana  requested  by  the  court 
to  confine  himself  to  the  case, with  the  further  remark, "  I  cannot  per- 
mit you  to  discuss  the  parties."  The  evidence  in  every  case  is  confi  ned 
to  the  issue,  and  the  discussion  should  not  go  out  of  that.  Had  tlie 
court's  attention  been  called  to  the  transgression  of  this  rule  by  the 
defendant's  counsel,  we  entertain  no  doubt  that  a  proper  reproof 
would  have  been  administered,  and  that  he  would  have  been  re- 
called from  his  wanderings,  and  compelled  to  confine  his  remarks 
to  the  case.  Plaintiffs  counsel,  as  it  seems,  did  not  wish  to  inter- 
pose ;  he  was  willing  to  indulge  his  adversary,  thinking,  doubtless, 
that  he  would  be  able  to  make  capital  for  his  client  by  his  reply. 
The  judge's  attention  was  called  to  the  matter  at  this  point,  and 
he  very  properly  interfered  to  check  remarks  which  tended  to  di- 
vert the  attention  of  the  jurj^  from  the  case  and  to  induce  them 
to  reach  a  conclusion  from  considerations  foreign  to  those  arising 
from  the  facts  in  pi'oof. 

6.  We  are  not  aware  of  any  rule  or  practice  that  prohibits  the 
discussion  of  a  motion  for  a  nonsuit  in  the  presence  of  the  jury 
empanelled  in  the  case.  They  are  sometimes  removed,  upon  the 
suggestion  of  either  party,  or  by  the  court  itself,  when  questions  of 
Discussion  OF  the  admissibility  of  evidence  are  to  be  discussed  ;  this 
suitwpmSbncb  practice  stands  upon  peculiar  reasons,  not  at  all  appli- 
OF  JURY.  cable  to  the  discussion  of  a  motion  for  nonsuit.  If  the 
motion  is  granted,  the  case  is  withdrawn  from  the  jurj',  but  if  it  is 
denied,  the  impression  which  would  be  generally  made  upon  their 
minds  would  not  be  unfavorable  to  the'plaintifi.  We  are  unwilling 
to  extend  this  practice  to  other  cases  than  the  one  in  which  it  has 
already  been  permitted.  It  is,  at  best,  a  matter  much  in  the  dis- 
cretion of  the  court,  and  without  a  flagrant  abuse  of  it,  we  would 
not  feel  justified  in  interfering  with  its  exercise.  It  follows  that 
the  exception  to  the  ruling  complained  of  in  the  5th  ground  of  the 
motion  is  not  well  taken. 
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7.  The  plaintiff  proposed  to  prove  tliat  there  was- a  point  on  de- 
fendant's road  over  which  the  train  passed  on  which  he  was  riding 
where  there  was  a  grade  of  two  hundred  and  ninety  EvroHicK 
feet  to  the  mile,  and  that  in  ascending  it  the  engine 
emitted  steam  and  cinders  in  greater  quantities  and  with  a™mdi™ 
much  more  force  than  wlien  passing  other  portions  of 
the  road.  This  evidence  was  objected  to  and  ruled  out,  because 
the  declaration  did  not  allege  that  the  defendant  had  been  negli- 
gent in  constructing  this  part  of  its  road.  The  plaintiff  then 
amended  his  declaration  so  as  to  let  in  the  evidence,  when  the  de- 
fendant claimed  surprise,  and  asked  that  the  case  be  continued  ; 
that  the  continuance  be  charged  to  the  plaintiff.  Therefore  the 
amendment  was  withdrawn  and  the  case  proceeded,  the  plaintiff  in- 
sisting that  the  testimony  offered  was  aomissible  without  it.  But 
the  court  below  was  not  of  that  opinion,  and  we  agree  with  him. 
It  was  not  pertinent  to  any  issue  made  by  the  pleadings  as  they 
stood,  without  the  amendment ;  and  especially  is  this  true,  as  there 
there  was  no  allegation  or  offer  to  prove  that  it  was  a  scale  or  cin- 
der emitted  in  this  locality  that  struck  the  phiintiff^s  eye  and  occa- 
sioned the  injury  for  which  the  suit  was  brought.  This  disposes  of 
the  14th  ground  of  the  motion,  and  with  it  of  all  the  special 
grounds  set  forth  tlierein. 

8.  While  we  are  strongly  inclined  to  the  opinion  that  the  plain- 
tiff's evidence  made  no  case  entitling  him,  under  the  law,  to  a  ver- 
dict, and  that  the  motion  for  a  nonsuit  should  have 

been  sustained,  under  the  rule  laid  down  in  Zettler  v.  "Sc"  mou- 
The  City  of  Atlanta,  66  Ga.  195,  196,  that  it  "should  SSS^o? j?5??' 
always  be  awarded  where  the  judge  would  set  aside  a 
verdict,  if  found  for  the  plaintiff,  for  the  want  of  suflBcient  evi- 
dence to  support  the  same."  Yet,  inasmuch  as  no  cross-bill  of  ex- 
ceptions was  taken,  or  other  exception  made  to  the  decision  over- 
ruling the  motion,  we  will  not  decide  the  question  in  this  case,  as 
well  as  another  made  in  connection  with  it,  viz.,  to  what  extent  neg- 
ligence is  a  Question,  both  as  to  the  law  and  fact  involved  in  it,  pe- 
culiarly cognizable  by  the  jury,  and  as  to  the  power  of  the  judge  to 
charge  them  as  to  facts  which  constitute  negligence,  or  which  relieve 
the  party  accused  from  the  charge.  This  much-mooted  question  is 
necessarily  involved  in  the  final  disposition  of  this  case,  and  need  not 
not  be  further  considered. 

9.  But,  be  this  as  it  may,  we  are  satisfied  that  the  jury  have 
reached  a  correct  conclusion,  and  had  they  found  differently  their 
verdict  would  have  had  no  foundation  to  rest  on. 

The  plaintiff  was  voluntarily  on  this  train  by  the  invitation  of 
the  conductor,  extended  at  his  own  request ;  he  paid  no  fare,  and 
none  was  expected  from  him ;  he  selected  the  car  on  pabsshobr  sm. 
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which  he  rode ;  it  was  his  own  choice  that  be  was  upon  flags. 

an  open  flat  car,  rather  than  in  the  passenger  coach-:-that  he  was 
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in  a  ]>o8ition  where  he  was  more  exposed  to  accident  from  sparks 
and  cindere  than  he  would  have  been  had  he  t|tken  a  s^t  in  a  closed 
coach;  he  rode  there  for  his  own  special  accommodation,  and  was 
•entitled  to  look  for  only  such  security  as  that  mode  of  conveyance 
•was  reasonably  expected  to  afford.  He  voluntarily  incurred  the  in- 
jury  of  which  he  complains,  and  even  if  the  other  party  were 
.somewhat  at  fault,  he  could  not  recover  damages  against  it  therefor. 
19  Ga.  R.  445,  446.  By  the  exercise  of  ordinary  care  he  could 
iiave  avoided  the  consequence  to  himself,  and  is  therefore  entitled 
to  no  recompense,  even  if  the  defendant  was  negligent.  Code^ 
,§  2972,  and  citations.  This  would  be  trae,  even  if  he  were  regarded 
:as  a  passenger,  entitled  to  all  the  rights  growing  out  of  that  rela- 
WHRHBBPLAiif  tlou.  It  is  doubtful  if  he  was,  under  the  circumstances, 
mavL^  ^  a  passen^r  at  all  in  the  full  legal  sense  of  that  term  ; 
at  most  he  was  so  only  sitb  modo^  and  to  a  limited  extent  The  d^ 
fendant's  engine,  according  to  the  weight  of  evidence,  was  prop- 
erly constructed  and  provided  with  the  best  known  "  spark-arrest- 
er ;"  it  was  in  proper  order,  and  if  the  defendant  was  injured  un- 
der the  circumstances,  the  injury  is  attributable  to  accident  rather 
than  negligence.  2  Thompson  Neg.,  p.  1234  (7),  and  citations. 
A  carrier  of  passengers  is  not  obliged  to  foresee  and  provide  against 
casualties  which  have  not  been  known  to  occur  before,  and  which 
may  not  be  reasonably  expected.  If  he  has  availed  himself  of  the 
best  known  and  most  extensively  used  safeguards  against  danger, 
he  has  done  all  that  the  law  requires,  and  his  liability  is  not  to  be 
ascertained  by  what  appears,  for  the  first  time  after  the  disaster, 
to  be  a  proper  precaution  against  its  recurrence.  Cooley  on  Torts, 
note  2,  beginning  on  page  671  and  extending  on  page  672  (the  lat- 
ter portion  of  note  and  citations  therein),  especially  56  N.  T.  R. 
1 ;  Id,  656 ;  18  Id.  408 ;  68  Id.  306,  310,  and  citations ;  84  Id. 
455 ;  50  Cal.  183 ;  70  Penn.  p.  86 ;  Wood's  Mayne  Dam.  p.  69  ;  1 
Sutherland  Dam.  21, 22,  23.  If  these  cases  announce  correct  prin- 
ciples of  law,  as  we  think  they  do,  then  is  the  action  of  the  court, 
in  refusing  to  disturb  this  verdict,  fully  vindicated. 
Judgment  afSrmed. 

Liability  for  Injuries  to  Pattangert  Riding  in  Perilous  Placet — See 
PenDa.  R.  Co.  v,  Langdon,  1  Am.  &  Eng.  R.  R.  Gas.  87 ;  Kentucky,  etc.,  R 
Co.  V.  Thomas,  1  lb.  79;  Nashville,  etc.,  R.  Co.  e.  Erwin,  8  lb.  465;  Houston 
A;  T.  C.  R.  Co.  e.  Clemmons,  8  lb.  896;  Little  Rock,  etc.,  R.  Co.  e.  Miles,  18 
lb.  10;  Rucker  v.  Missouri  Pac.  R.  Co.,  and  note,  21  lb.  245-248. 
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V. 

Ohioago,  Book  Island  and  Paoifio  K.  Go. 

(Advance  Oase^  Jawa.    October  14,  1886.) 

A  railwaT  company  is  not  liable  for  the  death  of  a  passenger  where  he 
was  killed  by  bein^  thrown  from  a  platform  car  by  other  passengers,  and 
there  was  nothing  in  the  conduct  of  such  passengers  at  the  time  the  train 
left  the  last  station  from  which  the  company  could  reasonably  anticipate 
that  an  assault  would  be  committed  on  the  deceased  by  reason  of  furnishing 
such  a  car  for  transportation. 

A  judgment  rum  obttofUe  veredicto  should  be  granted  whether  the  general 
▼erdict  is  in  conflict  with  the  special  findings. 

Appeal  from  Poweshiek  district  court. 

Action  to  recover  damages  accruing  to  the  estate  of  which 
plaintiff  is  administrator,  by  reason  of  injuries  received  by  the  in- 
testate through  the  negligence  of  defendant's  employees,  while  a 
passenger  upon  a  train  upon  defendant's  road.  Tiiere  was  a  judg- 
ment upon  a  verdict  for  plaintiff.    Defendants  appeal. 

Wrigkt^  Cummins  dk  Wright  and  Winslow  <&  Ya/tn/wm,  for 
appellant. 

iTo  appearance  for  appellee. 

Beck,  J. — The  evidence  applicable  to  the  issues  in  the  case 
tended  to  show  that  plaintiff,  with  a  large  number  of  other  per- 
sons, purchased  excursion  tickets  at  Brooklyn,  upon  which  they 
*were  carried  to  Grinnell,  to  attend  a  circus  whicn  gave  an  exhi- 
bition at  that  town.  They  were  transported  back  to  Brooklyn  in 
a  freight  train.    Many   of  the  passengers  were  com-  facts. 

polled  to  ride  on  flat  or  platform  cars,  which  had  no  railings  or 
other  protections  around  tnem  to  prevent  passen^i*s  from  being 
thrown  from  the  cars.  Plaintiff's  intestate  started  to  return  from 
Grinnell  upon  one  of  these  cars.  He  was  a  sober  and  peaceable 
young  man.  There  were  quarrelsome  and  drunken  men  among 
the  persons  upon  the  car  on  which  deceased  was  riding,  who  got 
into  an  altercation  with  him,  and  assaulted  him,  and  finally  he  was 
thrown  or  shoved  from  the  cars  by  them,  and  was  instantly  killed. 
Upon  these  and  other  facts  the  plaintiff  seeks  to  recover.  Appli- 
caole  to  these  issues  in  the  case,  the  district  court  gave  to  the  jury 
the  following  instructions : 

^^  (8.)  If  the  immediate  and  direct  cause  of  the  death  was  an 
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assault  made  on  deceased  by  one  or  more  fellow-passengers,  and 
this  was  not  a  result  which  defendant  or  its  officers  or  employees 
iNSTBuonov  TO  ^ad  reasonablc  ground  to  expect  as  a  result  of  the  kind 
juBT.  ^f  Qg^  ^jj  ^hich  said  deceased  was  permitted  to  ride  at 

the  time  of  his  death,  then  a  failure  to  furnish  other  cars  of  a  less 
dangerous  character  would  not,  in  itself,  if  established  by  the  evi- 
dence, constitute  such  negligence  as  would  render  defendant  liable 
in  this  action. 

"  (9.)  It  is  further  alleged  in  said  petition  that  defendant  was 
negligent  in  not  furnishing  a  sufficient  number  of  men,  and  in  not 
exercising  sufficient  care  to  guard  against  assaults  by  the  fellow- 
passengei*8  of  said  deceased,  and  that,  by  reason  thereof,  defendant 
negligently  permitted  the  acts  of  a  fellow-passenger,  which  resulted 
in  throwing  said  Fred  Felton  from  the  train,  and  thereby  causing 
his  death. 

'*  (10.)  Upon  this  branch  of  the  case  you  are  instructed  that  it  is 
a  general  rule  of  law  that  a  carrier  of  passengers  owes  to  the  per- 
sons being  carried  the  duty  to  protect  them  from  violence  and 
assaults  of  fellow- passengers,  and  such  carriers  will  be  held  respon- 
sible for  neglect  in  this  particular  when,  by  exercise  of  proper  care, 
acts  of  violence  might  have  been  foreseen  and  prevented  ;  and 
while  not  required  to  furnish  a  police  force  sufficient  to  overcome 
all  force,  when  unexpectedly  and  suddenly  offered,  it  is  the  duty 
of  such  carrier  to  provide  help  sufficient  to  protect  the  passengers 
against  assaults  from  any  quarter  which  might  reasonably  be  ex- 

Jected  to  occur,  under  the  circumstances  of  the  case,  and  the  con- 
ition  of  the  parties. 
*•  (11.)  Therefore,  if  you  find  from  the  evidence,  by  a  preponder- 
ance thereof ,  that  said  deceased,  without  fault  or  negligence  on  his 
part,  was  assaulted  by  one  or  more  of  his  fellow-passengers  while  rid- 
ing on  defendant's  cars,  and  was,  bv  reason  thereof,  thrown  from  the 
car  on  which  he  was  riding,  and  killed ;  and  that  defendant,  or  its 
officers  or  employees,  had  reasonable  ground  to  believe  or  expect 
that  such  assault  mi^ht  be  made,  in  view  of  all  the  facts  and  cir- 
cumstances disclosed  by  the  evidence,  and  failed  to  make  reason- 
able efforts,  through  the  employees  running  the  train,  to  guard 
against  or  prevent  the  same,  or  reasonable  provision  to  guard 
against  or  prevent  the  same,  by  a  reasonably  sufficient,  force  of  em- 
ployees for  such  purpose ;  and  that  the  death  resulted  from  such 
neglect  to  make  sucli  efforts  or  provision — then  your  verdict  in 
such  case  should  be  for  the  plaintiff  for  such  an  amount  as  the  evi- 
dence may  show  him  entitled  to  recover,  under  the  instructions 
hereinafter  given  as  to  the  measure  of  damages. 

^'  (12.)  But  if  defendant,  its  officei*s  or  employees,  had  no  reason- 
able ground  to  believe  that  such  an  assault  would  be  made,  under 
all  cii*cnmstances  of  the  case  as  shown  by  the  evidence,  then  de- 
fendant would  not  be  so  liable,  even  though  you  find  from  theevi- 
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dence  that  the  death  might  liave  been  prevented  had  a  sufficient 
force  of  employees  of  defendant  been  present  on  the  train  or  car." 

Tliese  instructions  are  to  be  regarded  as  the  law  of  the  case. 

The  jnrv,  in  response  to  interrogatories,  made  the  following 
special  findings  :  "(1)  Do  you  find  that  defendant  ought  reason- 
ably  to  have  anticipated  that  an  assault  would  be  com-  special  khd- 
mitted  on  deceased  as  a  result  of  furnishing  the  kind  of  '"°*- 
cars  upon  which  deceased  was  riding  at  the  time  of  this  accident  ? 
No.  (2)  Do  yon  find  that  deceased  was  assaulted  upon,  and,  in 
such  assault,  pushed  or  knocked  from  said  train  ?  Yes.  "  (4)  Was 
there  any  conduct  on  the  train  after  it  left  Grinnell,  and  before  the 
accident,  on  the  part  of  any  passengers,  which  indicated  danger  to 
the  life  or  safety  of  deceased,  of  which  the  men  in  chai'ge  of  the 
train  had  actual  knowledge  ?  If  so,  what  was  it,  and  who  knew 
it?    No," 

2.  As  we  understand  the  case,  the  negligence  substantially 
charged  against  defendant  consisted  in  furnishing  cars  for  the  use 
of  deceased  and  other  passengers  of  insufficient  and  dangerous 
character,  and  in  not  providing  sufficient  protection,  through  em- 
ployees, to  defend  the  decedent  from  his  assailants.  The 
jury  found  specially  that  defendant  had  no  reason  to  SfR^KoTBo. 
anticipate  the  assault.  Under  the  eighth  instruction,  Jiuw™"  ^ 
the  acts  of  defendant  in  furnishing  cars  of  a  danger- 
ous character  was  not  negligence  rendering  defendant  liable  in 
this  action,  in  the  absence  of  reasonable  grounds  to  expect  that  the 
injury  to  intestate  would  result  from  the  defective  and  dangerous 
character  of  the  cars.  The  second  special  finding  shows  that  the 
direct  and  proximate  cause  of  the  injury  resulting  in  the  death  of 
the  intestate  was  the  assault.  The  fourth  special  finding  is  to  the 
eflFect  that  there  was  nothing  to  justify  expectation  or  fear  of  dan- 
ger to  the  intestate  on  the  part  of  the  employees  operating  the 
train.  The  twelfth  instruction  is  to  the  effect  that,  if  defendant 
had  no  reasonable  ground  to  believe  that  an  assault  would  have 
been  made,  defendant  is  not  liable,  even  though  death  might  have 
been  prevented  had  a  sufficient  number  of  employees  been  present 
on  the  train.  The  evidence  tends  to  show  no  circumstance  calcu- 
lated to  warn  defendant's  employees  of  the  assault,  oilier  than  the 
conduct  of  the  assailants,  which  was  unknown  to  the  employees.  It 
follows,  from  the  facts  shown  by  the  special  findings,  that  the  de- 
fendant is  not  chargeable  with  negligence,  according  to  the  rules 
of  the  law  as  announced  by  the  instructions  above  quoted. 

The  district  court  should  have  sustained  defendant's  motion  for 
a  judgment  non  obstante^  for  the  reason  that  the  general  verdict  is 
in  conflict  with  the  special  findings. 

Bevei'sed. 

Liability  of  Company  for  Injuries  and  Assaults  upon  Passengers. — See 
8pohn  V,  Mo.  Pac.  R.  Co..  and  note,  20  Am.  &  £ng.  H.  R.Cas.  25d-256;Chi- 
<»go  &  A.  R.  Co.  V.  Pillsbury,  and  note,  20  lb.  241-256. 
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V. 

O'Bbien. 

(110  U,  8.  Supreme  OouH  Be/porU,  99.) 

In  an  action  against  a  railroad  company  by  a  passenger  to  recover  for  in- 
juries received  by  an  accident  to  a  tram,  a  written  statement  as  to  the  nature 
and  extent  of  his  injuries,  made  by  his  physician  while  treating  him  for  them, 
for  the  purpose  of  giving  information  to  others  in  regard  to  them,  is  not  ad- 
missible in  evidence  against  the  company,  even  when  attached  to  a  deposi- 
tion of  the  physician  in  which  he  swears  that  it  was  written  by  him,  and 
that  in  his  opinion  it  correctly  states  the  condition  of  the  patient  at  the  time 
referred  to. 

The  declaration  of  the  engineer  of  the  locomotive  of  a  train  which  meets 
with  an  accident,  as  to  the  speed  at  which  the  train  was  running  when  the 
accident  happened,  made  between  ten  and  thirty  minutes  after  the  accident 
occurred,  is  not  admissible  in  evidence  against  the  company  in  an  action  by 
a  passenger  on  the  train  to  recover  damages  for  injuries  caused  by  the  acci- 
dent. 

The  case  is  stated  in  the  opinion  of  the  court. 
Edgar  M,  Johnson  (with  whom  were  Mr.  George  HoadLy  and 
Mr,  jEdward  Colston  on  the  brief)  for  plaintiff  in  error. 
William  Nugent  also  filed  a  brief  for  plaintiff  in  error. 
Thomas  C  Uatchings  for  defendants  in  error. 

Hablan,  J. — This  action  was  brought  by  Mary  E.  O'Brien  and 
her  husband,  John  J.  O'Brien,  to  recover  damages  sustained  in  eon- 
facts.  sequence  of  personal  injuries  received  by  tlie  wife  in 

September,  1881,  while  a  passenger  upon  the  Vicksburg  &  Merid- 
ian R.  Tlie  declaration  alleges  that  the  company  **8o  carelessly, 
negligently  and  unskilfully 'constructed  and  maintained  its  railroad 
track,  engine  and  cars,  andfso  carelessly,  negligently  and  unskilfully 
conducted  itself  in  the  manacrement,  control  and  running  of  the 
same,"  that  the  car  in  which  Mrs.  O'Brien  was  seated  as  a  passen- 
ger was  thrown  from  the  railroad  track  and  overturned,  whereby 
she  was  seriously  injured.  There  was  a  verdict  and  judgment  for 
$9000  in  favor  of  thep  laintiffs. 

1.  At  the  trial  the  plaintiffs  offered  to  read  to  the  jury  the  de- 
position of  a  physician,  and  did  read  tJie  fii'st,  second  and  third  in- 
terrogatories propounded  to  him  and  the  answers  thereto. 
smoK  MP  PHYM-  Responding  to  the  first  and  second  interrogatories,  he 
ciAM  AT  TWAu  gj^^.^^^  amoug  othcr  things,  that  his  attendance  upon 
Mrs.  O'Brien  commenced  on  the  16th  of  September,  1881 ;  that 
he  found  her  suffering  extreme  pain  and  in  a  very  nervous  condi- 
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tlon,  TGBnlting  a  fow  hours  before  from  a  railroad  accident  on  de- 
fend^nffi  roaS;  that  snch  was  the  cause  of  her  injuries  he  knew 
from  her  own  answere,  from  the  statement  of  her  brother-in-law, 
and  from  attending  others  who  were  on  the  train  with  her.  The 
third  interrogatory  and  answer  were  as  follows : 

^^  3.  Look  on  the  accoiinpanying  statement,  dated  November  26th, 
1881,  and  state  if  it  was  written  by  you  at  the  date  it  bears,  for 
what  purpose  it  was  written  and  to  whom  it  was  delivered.  Does 
the  statement  represent  substantially  and  correctly  Mrs.  O'Brien's 
condition  as  it  appeared  when  you  first  saw  her,  and  as  it.continued 
up  to  November  26th,  1881  ? 

"  Answer :  I  have  looked  upon  the  statement  referred  to,  which 
was  written  by  myself,  at  Mr.  O'Brien's  request,  at  the  date  men- 
tioned, when  ne  was  about  to  take  his  wife  away  from  here  to  his 
home  in  New  Orleans,  and  was  intended  to  convey  an  idea  of  how  she 
was  when  I  was  called  to  see  her,  and  what  her  condition  was  when 
she  left  my  charge  ;«and  in  my  opinion  I  correctly  stated  her  con- 
dition at  the  times  referred  to." 

The  written  statement  referred  to  in  the  interrogatory  was  signed 
by  the  witness,  and  attached  to  his  deposition  as  an  exhibit.  It  was 
addressed  to  Mr.  O'Brien,  and  sets  forth,  with  much  detail,  the  na-' 
ture  of  the  injuries  received  by  the  wife,  and  their  effect  upon  her 
bodily  and  mental  condition.  It  also  embodied  an  expression  of 
tl^  witness'  opinion  as  to  the  probable  length  of  time  within  which 
she  might  recover  from  her  injuries.  The  plaintiff,  before  reading 
the  remaining  interrogatories  and  answers,  onered  to  read  this  state- 
ment to  the  ]ury  as  evidence.  The  company  objected,  upon  these 
grounds :  That  it  was  not  made  by  the  witness  under  oatn,  and  in 
defendant's  presence,  or  with  its  knowledge  and  consent ;  that-  it 
was  hearsay  evidence,  and,  therefore,  wholly  incompetent;  and 
that,  in  any  event,  it  could  only  be  referred  to  by  the  witness  to  re- 
fresh his  recollection.  The  court  overruled  the  objection  and  per- 
mitted the  statement  to  be  read  in  evidence,  the  defendant  taking 
an  exception  thereto,  which  was  allowed.  The  remainder  of  the 
deposition  was  then  read  to  the  jury. 

We  are  of  opinion  that  this  ruling  cannot  be  sustained  upon  any 
principle  recognized  in  the  law  of  evidence.  The  au-  8^^^^  h«ld  er- 
thoiities  are  uniform  in  holding  that  a  witness  is  at  lib-  mo^HDOTf"* 
erty  ta  examine  a  memorandum  prepared  by  him,  un-  ;^J  "i  ^^: 
der  the  circumstances  in  which  this  one  was,  for  the  ^""^^ 
purpose  of  refreshing  or  assisting  his  recollection  as  to  the  facts 
stated  in  it. 

But  there  are  adjudged  cases  which  declai'e  that,  unless  prepared 
in  the  discharge  of  spn^e  public  duty,  or  of  some  duty  arising  out 
of  the  business  relations  of  the  witness  with  others,  or  in  the  reg- 
ular course  of  his  own  business,  or  with  the  knowledge  and  con- 
currence of  the  party  to  be  charged,  and  for  the  purpose  of  charg- 
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ing  him,  such  a  memorandnm  cannot,  under  any  circumstances,  be 
admitted  as  an  instrument  of  evidence.*  There  are,  hovvever, 
other  cases  to  the  effect  that,  where  the  witness  states,  under 
oath,  that  the  memorandum  was  made  by  him  presently  after 
the  transaction  to  which  it  relates,  for  tlie  purpose  of  perpet- 
uating his  recollection  of  the  facts,  and  that  he  knows  it  was  cor- 
rect when  prepared,  although  after  reading  it  he  cannot  recall  the 
circumstances  so  as  to  state  them  alone  from  memory,  the  paper 
may  be  received  as  the  best  evidence  of  which  the  case  admits.f 

The  present  case  does  not  require  us  to  enter  upon  an  examina- 
tion of  the  numerous  authorities  upon  this  general  subject;  for,  it 
does  not  appear  here,  but  at  the  time  the  witness  testified  he  had, 
without  even  looking  at  his  written  statement,  a  clear,  distinct 
recollection  of  every  essential  fact  stated  in  it.  If  he  had  snch 
present  recollection,  there  was  no  necessity  whatever  for  reading 
that  paper  to  the  jury.  Applying,  then,  to  the  case  the  most  lib- 
eral rule  announced  in  any  of  the  authorities,  the  ruling  by  which 
the  plaintiffs  were  allowed  to  read  the  physician's  written  state- 
ment to  the  jury  as  evidence,  in  itself,  of  the  facts  therein  recited, 
was  erroneous. 

It  is,  however,  claimed,  in  behalf  of  the  plaintiffs,  that  in  his 
testimowy  of  answers  to  other  interrogatories,  the  physician  testified, 
rf SJ^coSxlfsS  apart  from  the  certificate,  to  the  material  facts  embodied 
IK  cKRTiFicATK.  j^  j|.^  ^^^  ^^j^^^  thcrefore,  thc  reading  of  it  to  the  jufj 

could  not  have  prejudiced  the  rights  of  the  defendant,  and,  for 
that  reason,  shoxud  not  be  a  ground  of  reversal. 

We  are  unable  to  say  that  the  defendant  was  not  injuriously  af- 
fected by  the  reading  of  the  physician's  certificate  in  evidence.  It 
is  not  easy  to  determine  what  weight  was  given  to  it  by  the  jury. 
In  estimating  the  damages  to  be  awarded  in  view  of  the  extent  and 
character  of  the  injuries  received,  the  jury,  for  aught  that  the 
court  can  know,  may  have  been  largely  controlled  by  its  state- 
ments. The  practice  of  admitting  in  evidence  the  unsworn  state-^ 
ments  of  witnesses,  prepared,  in  advance  of  trial,  at  the  request  of 
one  party,  and  without  the  knowledge  of  the  other  party,  should 
not  Be  encouraged  by  further  departures  from  the  established  rules 
of  evidence. 

While  this  court  will  not  disturb  a  judgment  for  an  error  that 
did  not  operate  to  the  substantial  injury  of  the  party  against  whom 

*  Note  by  the  court.— Lightner  v.  Wike,  4  S.  &  R.  203;  Calvert  t>.  Fitzger- 
ald, Litt.  Sel.  Cases  388;  Lawrence  «.  Barker,  5  Wend.  ,805;  Redden  v, 
Spruance,  4  Harrington  (Del.)  265,  207-6;  Field  v.  Thompson,  119  Mass. 
151. 

tNote  by  the  court.— Russell  v,  Hudson  River  p.,  17  N.  Y.  134,  140;  Guy 
f>.  Mead,  22  N.  Y.  465;  Merrill  v.  Ithaca  &  Oswego  R.,  16  Wend.  580  ;8.  c, 
80  Am.  Dec.  180;  Eelsea  v.  Fletcher,  48  N.  H.  282;  Haven  v.  Wendell,  UN. 
H.  112;  Mims  v.  Sturdevant,  86  Ala.  686,  640;  State  o.  Rawle,  2  Nott  &Mc- 
Cord  881,  884. 
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it  was  committed,  it  is  well  settled  that  a  reversal  will  be  directed 
unless  it  appears,  beyond  donbt,  that  the  error  complained  of  did 
not  and  could  not  have  prejudiced  the  rights  of  the  party.  Smiths 
V.  Shoemaker,  17- Wall.  630,  639  ;  Oeery  v.  Gray,  5  Wall.  795  ; 
Moores  v.  Nat.  Bank,  104  U.  S.  625,  630  ;  Gilman  u'Higby,  110 
U.  S.  47,  50. 

2.  At  the  trial  below,  plaintiffs  introduced  one  Boach  as  a  wit- 
ness, who,  during  his  examination,  was  asked  whether  he  did  not, 
shortly  after  the  accident,  have  a  conversation  with  ehowkbb'bdec. 
the  engineer  having  charge  of  defendant's  train  at  the  S^Sroro"  smo 
time  of  the  accident,  about  the  rate  of  speed  at  which  o'^»^^- 
the  train  was  moving  at  the  time.  To  tnat  question  the  defendant 
objected,  but  its  objection  was  overruled,  and  the  witness  permitted 
to  answer.  The  witness  had  previously  stated  that,  on  examin- 
ation of  the  track  after  the  accident,  he  found  a  cross-tie  or  cross- 
ties  under  the  broken  rail  in  a  decayed  condition.  His  answer  to 
the  above  question  was:  "Between  ten  and  thirty  minutes  after 
the  accident  occurred,  I  had  such  a  conversation  with  Morgan  Her- 
bert, the  engineer  having  charge  of  the  locomotive  attached  to  the 
train  at  the  time  of  the  accident,  and  he  told  me  that  the  train 
was  moving  at  the  rate  of  eighteen  miles  an  hour."  The  defend- 
ant renewed  its  objection  to  this  testimony  by  a  motion  to  exclude 
it  from  the  jury.  This  motion  was  denied,  and  an  exception  taken. 
As  bearing  upon  the  point  here  raised  it  may  be  stated  that,  under 
the  evidence,  it  became  material — ^apart  from  the  issue  as  to  the 
condition  of  the  track — ^to  inquire,  wnether,  at  the  time  of  the  acci- 
dent, (which  occurred  at  a  place  on  the  line  where  the  rails  in  the 
track  were,  according  to  some  of  the  proof,  materially  defective,) 
the  train  was  being  run  at  a  speed  exceeding  fifteen  miles  an  hour. 
In  this  view,  the  declaration  of  the  engineer  may  have  had  a  de- 
cisive influence  upon  the  resulj;  of  the  trial. 

There  can  be  no  dispute  as  to  the  general  rules  governing  the 
admissibility  of  the  declarations  of  an  agent  to  afiect  the  princi- 
pal. The  acts  of  an  agent,  within  the  scope  of  the 
authority  delescated  to  him,  are  deemed  the  acts  of  the  iSSra^^Ecuk. 
principal.  Whatever  he  does  in  the  lawful  exercise 
of  that  authority  is  imputable  to  the  principal,  and 
may  be  proven  without  calling  the  a^ut  as  a  witness.  So,  in 
consequence  of  the  relation  between  nim  and  the  principal,  his 
statement  or  declaration  is,  under  some  circumstances,  regarded  as 
of  the  nature  of  original  evidence,  "  being,"  says  Philips,  "  the 
ultimate  fact  to  be  proved,  and  not  an  admission  of  some  other 
fact."  1  Phil.  Ev.  381.  "  But  it  must  be  remembered,"  says 
Greenleaf,  "that  the  admission  of  the  agent  cannot  always  be  as- 
similated to  the  admission  of  the  principal.  The  party's  own  ad- 
mission, whenever  made,  may  be  given  in  evidence  against  him ;  but 
the  admission  or  declaration  of  his  agent  binds  him  only  when  it 
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is  made  during  the  eoDtinuance  of  the  agency  in  regard  to  a  trans- 
action then  depending,  et  dumfervet  opus.  It  is  becanse  it  is  a 
verbal  act  and  part  of  the  res  gestae  that  it  is  admissible  at  all ; 
and,  therefore,  it  is  not  necessary  to  call  the  agent  to  prove  it ;  but 
wherever  what  he  did  is  admissible  in  evidence,  there  it  is  compe- 
tent to  prove  what  he  said  about  the  act  while  he  was  doing  it."  1 
Greenleaf,  §  113.  This  court  had  occasion  in  Packet  Co.  v,  Clough, 
20  Wall.  540,  to  consider  this  question.  Referring  to  the  rule  as 
stated  by  Mr.  Justice  Story  in  his  Treatise  on  A^ncy,  §  134,  that 
"  where  the  acts  of  the  agent  will  bind  the  principal,  there  his 
representations,  declarations,  and  admissions  respecting  the  subject 
matter  will  also  bind  him,  if  made  at  the  same  time,  and  consti- 
tuting part  of  the  res  gestce^^^  the  court,  speaking  by  Mr.  Justice 
Story,  said :  **  A  close  attention  to  this  rule,  which  is  of  universal 
acceptance,  will  solve  almost  every  difficulty.  But  an  act  done  hj 
an  agent  cannot  be  varied,  qualified,  or  explained,  either  by  his 
declarations,  which  amount  to  no  more  than  a  mere  narrative  of  a 
past  occurrence,  or  by  an  isolated  conversation  held,  or  an  isolated 
act  done,  at  a  later  period.  The  reason  is  that  the  agent  to  do  the 
act  is  not  authorized  to  narrate  what  he  had  done,  or  how  he  had 
done  it,  and  his  declaration  is  no  part  of  the  res  gestmP 

We  are  of  opinion  that  the  declaration  of  the  engineer  Herbert 
to  the  witness  Koach  was  not  competent  against  the  defendant  for 
ENoniEER'8        the  purpose  of  proving  the  rate  of  speed  at  which  the 

8TATRMKNT    HOT     ,         *  ^         *^  >^  j.  \\  j.-  r     A  •  J         ^  T-      • 

coMPKTKKT   TO  traiH  was  movinff  at  the  time  of  the  accident.     It  is 

mOVK  8PKCD  OK     .  j.1       ^        •  •  ^  tf      .1  •  9  •  J 

TRAUf.  true  that,  in  view  of  the  engineers  experience  and 

position,  hisestatements  under  oath,  as  a  witness,  in  respect  to  that 
matter,  if  credited,  would  have  influence  with  the  jury.  Although 
the  speed  of  the  train  was,  in  some  degree,  subject  to  his  control, 
still  his  authority,  in  that  respect,  did  not  carry  with  it  authority 
to  make  declarations  or  admissions  at  a  subsequent  time,  as  to  the 
manner  in  which,  on  any  particular  trip,  or  at  any  designated  point 
in  his  route,  he  had  performed  his  duty.  His  declaration,  after  the 
accident  had  become  a  completed  fact,  and  when  he  was  not  per- 
forming the  duties  of  engineer,  that  the  train,  at  the  moment  the 
plaintifi  was  injured,  wasbeing  run  at  the  rate  of  eighteen  miles 
an  hour,  was  not  explanatory  of  anything  in  which  ne  was  then 
engaged.  It  did  not  accompany  the  act  from  which  the  injuries 
in  question  arose.  It  was,  in  its  essence,  the  mere  narration  of  a 
past  occurrence,  not  a  part  of  the  res  gestae — simply  an  assertion 
or  representation,  in  the  course  of  conversation,  as  to  a  matter 
not  then  pending,  and  in  respect  to  which  his  authority  as 
engineer  had  been  fully  exerted.  It  is  not  to  be  deemed 
part  of  the  res  gestce^  simply  because  of  the  brief  period  in- 
tervening beween  the  accic^ent  and  the  making  of  the  declar- 
ation. The  fact  remains  that  the  occurrence  had  ended  when 
the  declaration  in  question  was  made,   and  the  engineer  was  not 
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in  the  act  of  doing  anything  that  could  possibly  affect  it.  If  his 
declaration  had  been  made  the  next  day  after  the  accident,  it 
would  scarcely  be  claimed  that  it  was  admissible  evidence  against 
the  company.  And  yet  the  circumstance  that  it  was  made  between 
ten  and  thirty  minutes — an  appreciable  period  of  time — after  the 
accident,  cannot,  upon  principle,  make  this  case  an  exception  to 
the  general  rule.  If  the  contrary  view  should  be  maintained,  it 
woald  follow  that  the  declarations  of  the  engineer,  if  favorable 
to  the  company,  would  have  been  admissible  in  its  behalf  as  part 
of  the  re9  gestce^  without  calling  him  as  a  witness — a  proposition 
that  will  find  no  support  in  the  law  •  of  evidence.  The  cases  have 
gone  far  enough  in  the  admission  of  the  subsequent  declarations 
of  agents  as  evidence  against  their  principals.  These  views  are  fully 
sustained  by  adjudications  in  the  highest  courts  of  the  States.^ 

We  deem  it  unnecessary  to  notice  other  exceptions  taken  to  the 
action  of  the  court  below. 

This  case  was  decided  at  the  last  term  of  this  court,  and  Mr.  Jus- 
tice "Woods  concurred  in  the  order  of  reversal  upon  the  grounds 
herein  stated. 

For  the  errors  indicated  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial,  and  for  further  proceedings  consistent 
with  this  opinion. 

Field,  J.,  with  whom  concurred  the  Chief  Justice,  Miller,  J., 
and  Blatchford,  J.,  dissenting. — I  am  not  able  to  give  my  assent 
to  the  judgment  of  the  court  in  this  case. 

The  statement  by  the  pliysician  as  to  the  condition  of  the  injured 
party,  the  admission  of  wliich  is  held  to  have  been  error,  was  proved 
by  his  deposition  to  have  been  correct.  Every  material  admissiow  of 
fact  also  which  it  contained  was  established  by  his  in-  statcShts. 
dependent  testimony.  It  would  not  be  in  accordance  with  the 
usual  action  of  men,  in  the  ordinary  concerns  of  life,  to  reject  as. 
incompetent  evidence,  a  written  statement  thus  made  by  a  phy- 
sician as  to  the  condition  of  a  patient  under  liis  charge,  when  it  is 
subsequently  proved  by  him  to  be  true  in  all  its  details.  And  it 
should  seem  that  evidence  upon  which  every  one  would  act  with- 

♦Note  by  th6  court. — ^Luby«.  Hudson Riyer R.  17  N.  Y.  181; Pennsylvania 
R.  V,  Brooks,  57  Penn.  St.  889,  843;  Dietrick  v,  Baltimore,  etc.,  R.  58  Mary- 
land 847,  856 ;  Lane  v.  Bryant.  9  Gray  245 ;  s.  c.  69  Am.  Dec.  282 ;  Chi- 
<cago,  Burlington,  etc.,  R.  «.  Riddle,  60  111.  534;  Virginia  &  Tennessee  R  v. 
Sayers,  26  Gratt.  828,  851;  Chicago  &  N.  W.  R.  v.  Fillmore,  57X11.  265; 
Michigan  Central  R.  v.  Coleman,  28  Mich.  440,  446 ;  Mobile  &  Montgomry 
R.  V.  Ashcraft,  48  Ala.  15,  80;  Bellefontaine  R.  v.  Hunter,  88  Ind.  885,  854; 
Adams  v.  Hannibal  &  S,  J.R,  74  Mo.  553.  556;  s.  c,  7  Am.  &  Eng.  R.  R.  Cas. 
416,  and  note;  Kansas  &  Pacific  R.  v.  Pointer,  9  Ean.  620,  680;  Roberts  v. 
Burks,  Litt.(Ey.)  Select  Cas.  411;  s.  c,  12  Am.  Dec.  826;  Hawker  «.  Balti- 
more &  Ohio  R.,  15  West  Ya.  628,  686.  See  also  1  Taylor  £v.,  7th  Eng.  Ed. 
i  602. 
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out  hesitation  in  the  common  affairs  of  life,  ought  not  to  be  ex- 
cluded from  consideration,  except  for  clear  reasons  of  policy,  or 
long  established  rules  to  the  contrary,  when  those  affairs  are  brought 
into  litigation  before  the  courts. 

If  the  recollection  of  the  condition  of  the  patient  had  passed 
from  the  mind  of  the  physician,  and  he  could  still  have  testified 
'  that  the  statement  made  by  him  when  the  patient  was  under  his 
charge  was  tru«,  it  would  have  been  admissible.  It  is  difScult, 
therefore,  to  find  any  just  reason  for  excluding  it,  from  the  fact 
that,  in  corroboration  of  its  truth,  the  physician  also  testified  to 
the  facts  therein  stated. 

The  admission  of  the  declaration  of  the  engineer,  as  to  the  rate 
_  of  speed  of  the  train  at  the  time  of  the  accident,  was, 

BitaiMBEii  AD-  m  my  ludgment,  admissable  as  part  of  the  res  gestce. 
PART  or  HBB  The  rails  and  cross-ties  of  the  road  were  in  a  bad  eon- 
***"  dition.     Some  of  the  rails  had  been  used  for  over  forty 

yeara,  and  some  of  the  cross-ties  were  decayed,  and  it  appears 
that  the  accident  was  caused  by  a  decayed  cross  tie  and  a  broken 
rail. 

As  the  declaration  was  made  between  ten  and  thirty  minutes 
after  the  accident,  we  may  well  conclude  that  it  was  made  in  sight 
of  the  wrecked  train,  and  in  presence  of  the  injured  parties,  and 
whilst  surrounded  by  excited  passengers.  The  engineer  was  tlie 
only  person  from  whom  the  company  could  have  learned  of  the 
exact  speed  of  the  train  at  the  time ;  to  him  it  would  have  been 
obliged  to  apply  for  information  on  that  point.  It  would  seem, 
therefore,  that  his  declaration,  as  that  of  its  agent  or  servant,  should 
have  been  received.  The  modem  doctrine  has  relaxed  the  ancient 
rule,  that  declarations,  to  bo  admissible  as  a  part  of  the  res  gestCB^ 
must  be  strictly  contemporaneous  with  the  main  transaction.  It 
now  allows  evidence  of  them,  when  they  appear  to  have  been  made 
under  the  immediate  inflnence  of  the  principal  transaction,  and  are 
so  connected  with  it  as  to  characterize  or  explain  it. 

The  case  of  the  Hanover  R.  Co.  v.  Coyle,  55  Penn.  St.  396,402, 
is  in  point.  There  it  appeared  that  a  peddler's  wagon  was  strnck 
by  a  locomotive  and  the  peddler  was  injured ;  and  the  question 
was  as  to  the  admissibility  of  the  declaration  of  the  engineer  that 
the  train  was  behind  time,  to  show  care'lessness  and  negligence. 
The  Supreme  Court  of  Pennsylvania  held  it  admissible.  "  We 
cannot  say,"  said  the  court,  "that  the  declaration  of  the  engineer 
was  no  part  of  the  res  gestcs.  It  was  made  at  the  time,  in  view  of 
the  goods  strewn  along  the  road  by  the  breaking  up  of  the  boxes, 
and  seems  to  have  grown  directly  out  of  and  immediately  after 
the  happening  of  the  fact.  The  negligence  complained  of  being 
that  of  the  engineer  himself,  we  cannot  say  tliat  liis  declarations, 
made  upon  the  spot,  at  the  time,  and  in  view  of  the  effects  of  his 
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conduct,  are  not  evidence  against  the  company  as  a  part  of  the  very 
transaction  itself." 

What  time  may  elapse  between  the  happening  of  the  event  in 
respect  to  which  the  declaration  is  made,  and  the  time  of  the  dec- 
laration, and  yet  the  declaration  be  admissible,  must  depend  upon 
the  character  of  the  transaction  itself.  An  accident  happening  to 
a  railway  train,  by  which  a  car  is  wrecked,  would  naturally  lead  to 
a  great  deal  of  excitement  among  the  passengers  on  the  train,  and 
the  character  and  cause  of  the  accident  would  be  the  subject  of  ex- 
planation  for  a  considerable  time  afterwards  by  persons  connected 
with  the  train.  The  admissibility  of  a  declaration,  in  connection 
with  evidence  of  the  principal  fact,  as  stated  by  Greenleaf, 
must  be  determined  by  tne  judge  according  to  the  degree  of  its 
relation  to  that  fact,  and  in  the  exercise  of  a  sound  discretion,  it 
being  extremely  difficult,  if  not  impossible,  to  bring  this  class  of 
cases  within  the  limits  of  a  more  particular  description.  The 
principal  points  of  attention  are,  he  adds,  whether  the  declaration 
was  contemporaneous  with  the  main  fact,  and  so  connected  with  it 
as  to  illustrate  its  character. 

But  independently  of  this  consideration,  there  is  another  answer 
to  the  objection  taken  to  the  admissibilty  of  the  declara- 
tion of  the  engineer.  It  was  immaterial  in  any  view  of  the  SSJ?, 
case.  The  engagement  of  a  railroad  company  is  to  carry 
its  passengers  saiely ;  and  from  any  injury  arising  from  a  defect  in  its 
road,  or  in  the  rails  or  ties,  which  could  have  been  guarded  against 
by  the  exercise  of  proper  care,  it  is  liable.  Its  liability  does  not  depend 
upon  the  speed  of  the  train,  whether  it  was  one  mile  or  eighteen 
miles  an  hour.  Though  as  a  carrier  of  pa8sengei*s  it  is  not,  like  a 
carrier  of  property,  an  insurer  against  all  accidents  except  those 
caused  by  the  act  of  God  or  the  public  enemy,  it  is  charged  with 
the  utmost  care  and  skill  in  the  performance  of  its  duty ;  and  this 
implies  not  merely  the  utmost  attention  in  respect  to  the  move- 
ment of  the  cars,  but  also  to  the  condition  of  the  road,  and  of  its 
ties,  rails,  and  all  other  appliances  essential  to  the  safety  of  the 
trdin  and  passengers.  For  all  injuries  through  negligence,  to 
which  the  passenger  does  not  contribute  by  his  own  acts,  it  is  liable. 

So  it  matters  not  what  the  speed  of  the  train  was  in  the  case  at 
bar,  nor  what  was  the  declaration  of  the  engineer  in  that  respect. 

I  am  authorixed  to  state  that  the  Chief  Justice,  Mr.  Justice 
Miller,  and  Mr.  Justice  Blatchford  concur  in  this  dissent 

Admission  in  Evidence  of  Declarations  of  Servants. — See  McDermott  9. 
Hannibal,  etc. ,  R.  Co.  2  Am.  &  Eng.  R  R  Cas.  85 ;  B.  &.  O.  R.  Co.  «.  S.  8. 
Ind.  Dist.,  2  lb.  166;  Penna.  Co.  v.  Rudel,  6  lb.  80;  Adams  v.  Hannibal  & 
St.  Jo.  R  Co.,  7  lb.  414;  McLeod  «.  Gunther,  8  lb.  162;  Jones  v.  Lake  Shore, 
etc.,  R  Co.,  8  lb.  221;  Meyer  v.  Virginia, etc.,  R.  Co.,  9  lb.  175;  Moore  v. 
Chicago,  etc.,  R  Co.  9  lb.  401 ;  Curl  «.  Chicago,  etc.,  R.  Co,.  11  lb.  85;  Die- 
triclc  V.  Baltimore,  etc.,  R  Co.,  11  lb.  115;  McLeod  v,  Guuther,  15  lb.  291; 
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Sacalaies  v.  Eureka,  etc.,  R.  Co.,  16  lb.  580;  Phelph  9.  George  Creek,  etc., 
K.  Co.,  16  lb.  600;  Patterson  v.  Wabash,  etc.,  R.  Co.,  18  lb.  180;  Alabama, 
etc.,  R.  Co.  V.  Hawk,  18  lb.  104;  Hewitt  v.  Chicago,  etc.,  R.  Co.,  18  lb.  569; 
Branch  7>,  Wilmington,  etc.,  R  Co.,  18  lb.  621 ;  Baltimore,  etc.,  R.  Co.  v. 
State,  19  lb.  88;  Louisville,  etc.,  R  Co.  v.  Falvey,  28  lb.  522 ;  Durkee  o. 
Cent.  Pac.  R.  Co.,  25  lb.  850. 


Intebnahokal  and  Obeat  Nobthebn  B.  Oa 

V. 

Underwood. 

(64  Texas,  468.) 

Though  the  right  to  have  an  examination  made  of  one  who  sues  to  recover 
damages  for  permanent  injuries  to  his  person,  in  order  that  their  extent  may 
be  known,  and  to  have  it  done  by  skilled  persons  under  order  of  the  court, 
has  been  maintained,  when  shown  to  be  necessary  to  further  the  ends  of  jus- 
tice; yet,  a  cause  will  not  be  reversed  for  a  refusal  to  order  such  an  examina- 
tion made,  in  the  absence  of  a  showing  that  it  was  necessary  to  a  full  pre- 
sentation of  all  the  facts,  and  where  it  was  not  shown  that  the  plaintiff  was 
unwilling  to  submit  to  an  examination  by  any  competent  person. 

The  charge  of  the  court  should  always  be  so  framed  as  to  present  to  the 
jury  the  issues  made  by  the  pleadin|^,  if  there  be  evidence  unaer  them,  un- 
less an  issue  be  abandoned,  concerning  which  abandonment  the  jury  should 
be  instructed. 

When  a  petition  claims  exemplary  damages  for  an  alleged  wrong,  and  a 
question  exists  as  to  whether  the  evidence  shows  such  facts  as  will  sustain 
the  claim,  a  charge  should  be  given  on  that  subject  unless,  in  consequence  of 
of  an  oral  statement  made  in  court,  the  court  by  a  charge  withdraws  the  con- 
sideration of  such  claim  for  exemplary  damages  from  the  jury. 

To  withdraw  such  a  claim  from  the  consideration  of  the  jury  simply  by  a 
verbal  declaration  by  counsel  of  its  abandonment,  made  after  the  evidence  is 
<;lo8ed,  and  during  ar^ment,  is  not  sufficient.  It  should  be  withdrawn  from 
the  consideration  of  the  jury  in  the  charge  of  the  court,  distinctly  calling 
their  attention  to  the  fact  that  it  is  abandoned,  and  charing  them  as  to  the 
remaining  issues. 

In  a  suit  against  a  railway  company  for  damages  resulting  from  personal 
injury  to  a  passenger,  the  court  charged  the  jury :  *'  It  is  the  duty  of  the  de- 
fendant to  exercise  proper  care  to  transport  its  passengers  safely,  and  the  want 
of  such  care  is  deemed  in  law  negligence,  for  which  the  defendant  is  liable.*' 
Eeldf  error,  because  susceptible  of  the  construction  that  the  failure  to  exer- 
cise a  degree  of  care  whicn  will  actually  result  in  the  safe  carriage  of  passen- 
gers is  negligence,  for  which  the  carrier  would  be  liable. 

Appeal  from  Bexar.    Tried  below  before  the  Hon.  Geo.  H. 
Noonan. 
Nathan  Underwood  brought  this  suit  for  damages  for  personal  in- 
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jariefi  alleged  to  have  been  sustained  by  bim  while  a  passenger,  in 
consequence  of  defendant's  negligence. 
The  damages  claimed  were : 

'*  For  loss  of  time  from  his  business  from  July  5, 1883,  to  filing  of 
petition $2,500  00 

For  doctors',  medical  and  nurses'  bills 500  00 

For  bodily  pain  and  physical  and  mental  fear,  suffering  and  an- 
guish      5,000  00 

For  diminished  capacity  to  labor,  in  the  loss  of  the  proper  and 
perfect  use  of  his  limbs,  and  his  liability  to  future  disease  and 
suffering,  and  in  the  loss  of  his  business 20,000  00 

"  Making  in  all  thef  sum  of  twenty-eight  thousand  dollars  ($28,000) 
actual  damages,  which  the  defendant  is  legally  liable  and  bound  to 
pay  to  plaintiff,  together  with  exemplaiy  damages  in  the^dditional 
sum  of  five  thousand  dollars  ($5000)." 

The  plaintiff,  during  the  progress  of  the  cause,  abandoned,  orally, 
before  the  jury,  the  claim  tor  exemplary  damages. 

Verdict  and  judgment  in  favor  of  plaintiff  against  defendant  in 
the  sum  of  fifteen  thousand  dollars  ($15,000.) 

A  written  motion  was  made  and  refused  asking  an  examination 
of  the  plaintiff  by  experts,  to  determine  the  extent  and  permanence 
of  his  injuries. 

The  plaintiff  testifying  on  the  trial,  stated :  ^'  I  was  scalded  from 
my  abdomen  down ;  my  left  leg  was  smashed  and  my  right  leg  was 
broken,  and  my  knee  was  hurt ;  my  right  leg  is  about  one  incli  and 
a  half  shorter  than  my  left,  and  it  was  occasioned  by  the  accident. 
I  have  done  some  business  since,  but  for  four  months  I  could  do 
nothing.  My  time  lost  was  worth  two  or  three  thousand  dollars — 
about  twenty-five  hundred  dollars.  I  paid  Doctor  Graves  $75  and 
Doctor  Hern  $10,  and  for  nurses  $100  and  for  medicine  $25.  Five 
thousand  dollars  is  a  reasonable  amount  for  mental  anguish  and  suf- 
fering, I  can  hardly  do  any  work.  I  could  formerly  do  much 
more  work  than  now.  I  can  ride  on  horseback.  I  can  hardly  esti- 
mate my  damages  for  the  permanent  injury  to  my  leg  and  my  di- 
minished capacity  to  labor.*  I  shall  have  to  limp  all  niy  life,  aud 
would  not  have  done  it  for  the  whole  railroad ;  but  if  I  must  put 
it  in  money,  I  ought  to  have  $50,000. 

^^  I  was  shipping  horses  on  the  train  on  which  I  was  hurt.  I  had 
three  car-loads.  1  had  a  partner.  I  had  about  $5000  of  capital  in- 
vested in  my  business.  I  generally  made  from  three  hundred  to 
five  hundred  dollars  on  a  car-load.  I  have  shipped  cattle  also.  I 
never  lost  any  money  in  the  business.  I  have  snipped  to  points  on 
this  side  of  St.  Louis,  and  averaged  on  these  shipments  about  $100 
on  a  car-load. 

^^  I  do  not  remember  how  many  car-loads  of  stock  I  shipped  last 
vear  before  I  was  hurt.  I  have  not  shipped  any  horses  since,  but  I 
have  been  in  the  business.  My  partner  now  does  the  shipping.  I 
27  A.  &  E.  R.  Cas.— 16 
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have  liad,  since  the  accident,  an  interest  in  four  or  five  car-loads  of 
cattle  and  two  thi*ee  cai^loads  of  Horses."' 

Dr.  George  Cupples,  a  witness  for  defendant,  testified  :"  I  re- 
side in  San  Antonio.  I  have  been  practicing  surgerv  for  forty  years 
or  longer.  I  examined  Mr.  Underwood  to-day.  Tliere  was  a  frac- 
ture of  the  thigh  bone,  and  it  is  about  two  inches  shorter  than  th^ 
other.  This  shortening  does  not  necessitate  the  use  of  a  crutch  or 
stick.     He  is  able  to  get  around  and  do  general  work." 

Dr.  Hadra,  a  witness  for  defendant,  testified :  "  I  reside  in  San 
Antonio.  I  have  had  considerable  experience  as  a  sureeon.  I  made 
the  examination  in  connection  with  Dr.  Cupples.  The  knee  joint 
is  perfectly  movable  and  useful.  There  is  no  stiflEening.  The  leg 
is  more  of  a  deformity  than  a  disability." 

McLeary  cfe  Barnard  for  appellant. 

Houston  Bros,  for  appellee. 

Statton,  a.  J. — ^It  is  unnecessary  to  consider  whether  the  peti- 
tion was  snfiicient  to  authorize  the  recovery  of  exemplary  aam- 
ages,  for  the  claim  to  exemplary  damages  was  waived  on  the  trial 
and  is  not  asserted  here ;  the  propriety  of  the  action  of  the  court, 
however,  in  refusing  to  instruct  the  jury  as  to  the  facts  which 
would  authorize  the  imposition  of  exemplary  damages,  in  view  of 
the  general  charge  given,  the  amount  of  the  verdict,  and  the  fail- 
ure of  the  appellee  otherwisp  than  orally,  in  the  trial  of  the  case, 
to  renounce  tlie  claim  for  such  damages,  made  in  the  pleadings, 
will  be  hereafter  considered. 

It  not  appearing  that  the  appellant  exhansted  its  peremptory 
challenges,  or  that,  by  the  ruling  of  the  court  as  to  the  qualification 
of  the  jurors  McGowan  and  Taylor,  the  appellant  was  compelled 
to  accept  any  juror  that  it  was  not  willing  stiould  sit  in  the  case,  it 
is  unimportant  whether  the  ruling  of  the  court  in  this  respect 
was  correct  or  not. 

The  appellant  presented  a  motion  requesting  the  court  to  appoint 
APPODmiBKTOF  thi*ee  disintei'ested  surgeons  and  physicians  to  examine 
the  pei*son  of  the  plaintiff,  for  the  purpose  of  ascer- 
taining the  extent  and  character  of  his  injuries,  that 
they  might  testify  in  the  case  in  reference  thereto. 

This  motion  stated  no  fact  which  made  the  granting  of  it  neces- 
sary. It  was  not  shown  to  be  necessary  to  the  full  presentation  of 
all  the  facts,  nor  was  it  shown  that  the  plaintiff  was  unwilling  to 
have  such  an  examination  made  by  any  respectable  surgeon  or 
physician. 

The  right  to  have  such  an  examination  made,  when  it  is  shown 
to  be  necessary  to  the  ends  of  justice,  has  been  maintained.  Schrae- 
der  V.  R.  Co.,  47  Iowa  375. 

Under  what  circumstances  such  a  right  exists,  and  may  be  en- 
forced, it  is  not  necessary  in  this  case  to  detennine. 
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It  certainly  will  not  be  recognized  and  enforced  unless  shown  to 
be  essential  to  the  ends  of  justice. 

The  granting  of  such  a  motion  would  ordinarily  carry  with  it  the 
idea  that  the  coercive  order  of  the  court  was  necessary  in  conse- 
quence of  the  unwillingness  of  the  party  to  be  examined,  and  such 
unwillingness  might  be  attributed  to  an  indisposition  of  the  person 
to  have  me  truth  known. 

No  such  impressions  should  be  made  unless  ground  for  .them  is 
shown  by  the  refusal  of  the  person  to  be  examined. 

As  presented,  we  are  of  the  opinion  that  the  court  did  not  err 
in  overruling  the  motion. 

But  if  this  were  not  so,  it  would  be  unimportant  in  this  case,  for 
it  appears  that  the  plaintiff  did  submit  to  an  examination  by  several 
surgeons  and  physicians,  whose  learning  and  integrity  is  vouched 
for  oy  the  appellant  in  the  fact  that  it  used  them  as  witnesses  in 
the  case,  and  had  them  relate  the  result  of  their  examination. 

By  his  pleading,  the  appellee  sought  to  recover  exemplarv  as 
well  as  actual  damages,  and  there  was  no  renunciation  of  this  claim 
otherwise  than  by  counsel  orally  in  coui'se  of  present-  rioovbry  or 
ing  tne  case.  damaom— 

The  charge  of  the  court  was  silent  upon  this  matter,  jury!**"  ^ 
except  that  the  jury  were  instructed  in  case  they  found  certain 
facts  to  exist :  ^'  You  will,  in  that  event,  allow  as  compensation  to 

Elaintiff,  for  sach  injuries,  such  actual  damages  as  he  has  proven  to 
ave  sustained ;"  and  they  were  informed  what  matters  they  might 
consider  in  estimating  such  damages. 

The  appellant  sougnt  to  have  charges  given  under  which  the  jury 
would  have  been  informed  what  facts  would  authorize  the  allowance 
of  exemplary  damages. 

It  was  not  claimed,  either  in  the  pleadings  or  by  the  evidence^  that 
the  injury  resulted  from  any  defect  in  the  road  or  cars,  but  that  it 
resulted  from  the  negligemce  of  the  employees  of  the  railway 
company. 

The  charges  asked  went  to  the  question  of  the  liability  of  the 
appellant  for  exemplary  damages  if  it  had  used  due  care  to  employ 
and  had  employed  and  retained  none  but  skilful,  sober  and  careful 
eniployees. 

While  the  charges  asked  may  not  have  been  entirely  correct,  yet 
tliey  were  such  as  called  the  attention  of  the  court  to  the  propriety 
of  giving  some  charge  upon  the  facts  which  would  render  tne  ap- 
pellant liable  for  exemplary  damages,  unless  by  a  charge  that  issue 
was  withdrawn  from  the  jury.  The  bill  of  exceptions  shows  that 
the  court  was  unwilling,  or  thought  it  unnecessary,  to  give  any 
charge  upon  that  subject. 

Under  this  state  of  facts  the  appellant  was  not  called  upon  to  ask 
charges  which  the  con]*t  from  the  bill  of  exceptions  would  evi- 
dently  have  refused,  however  correct  in  fonn. 
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The  charge  in  ^ery  case  should  be  framed  so  as  to  present  to  the 
jury  the  issues  made  by  the  pleadings,  if  there  be  evidence  under 
them,  unless  an  issue  be  abandoned  and  the  jury  so  instructed.  In 
this  case  the  pleadings  claimed  that  there  was  such  negligence  on 
the  part  of  the  appellant  as  entitled  the  appellee  to  exemplary  dam- 
-ages,  and  it  was  for  the  jury  to  determine  whether,  the  proof  was 
•sufficient  to  sustain  the  claim. 

There  was  evidence  tending  to  show  a  high  degree  of  negligence 
In  the  employees  of  the  appeflant. 

When  a  petition  claims  exemplary  damages,  and  there  is  a  ques- 
tion as  to  whether  the  evidence  shows  such  facts  as  would  sustain 
«uch  a  claim,  we  are  of  the  opinion  that  a  charge  should  be  given 
upon  that  subject,  unless,  in  consequence  of  an  oral  statement  made 
in  court  by  the  plaintiff  or  his  counsel,  the  court  by  a  charge  with- 
draws such  claim  entirely  from  the  jury. 

The  issues  between  the  parties  are  made  by  the  pleadings,  and 
when  a  claim  and  issue  is  tiius  presented,  correct  practice  r^uires 
that,  if  desired,  it  should  be  withdrawn  in  the  same  way. 

To  withdraw  such  an  issue  and  claim  by  a  mere  verbal  declara- 
tion to  the  effect  that  it  is  not  insisted  upon,  after  all  the  evidence 
has  been  introduced,  and  so,  by  a  mere  declaration  of  counsel,  made 
as  it  is  claimed  it  was  done  in  this  cause,  during  the  argument  of 
tl^e  cause,  may,  in  caqses  in  which  the  court  does  not  entirely  with- 
-draw  the  given  issue  from  the  jury,  if  a  general  verdict  is  found, 
Tcsult  in  a  verdict  and  judgment  made  up  by  the  jury  according 
to  their  own  notions  of  the  law  applicable  to  the  case. 

Such  a  verdict  may  embrace  elements  of  damage  which  should 
not  be  embraced,  or  may  be  upon  an  erroneous  view  of  the  law,  and 
to  guard  against  this,  in  the  case  before  us,  we  are  of  the  opinion 
that  a  charge  should  have  been  given  by  which  the  jury  should  have 
been  instructed  as  to  the  rules  applicable  to  the  claim  for  exemplary 
damages,  or,  by  a  charge,  that  question  should  have  been  entirely 
withdrawn  from  the  jury. 

The  verdict  was  a  general  one  for  $15,000.  The  injuries  to  the 
appellee  were  shown  to  be  of  a  very  serious  character ;  but,  in  the 
light  of  the  evidence  contained  in  the  record,  it  seems  to  us  that 
the  verdict  was  higher  than  justified  by  the  evidence  for  actual 
damages;  and,  it  may  be,  had  the  court  by  a  charge  withdrawn  the 
claim  for  exemplary  damages  from  the  jury,  or  given  a  proper 
charge  upon  the  question  of  the  right  of  the  appellee  to  recover 
exemplary  damages,  that  the  verdict  would  have  been  less. 

The  charge  of  the  court  was  not  clear,  and  may  have  misled  the 
jury,  in  that  it  did  not  instruct  the  jury  as  to  the  degree  of  care 
necessary  to  be  used  by  a  carrier  of  passengers. 

That  part  of  the  charge  which  attempted  to  inform  the  jury  as 
to  the  degree  of  care  incumbent  on  the  appellant,  and  as  to  what 
would  constitute  negligence,  was  as  follows : 
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"  It  is  the  duty  of  the  defendant  to  exercise  proper  care  to  trans- 

Jort  its  passengers  safely,  and  the  want  of  sucli  care  is  deemed  in 
iw  ne^liffence,  for  which  the  defendant  is  liable." 

The  judge  who  tried  this  cause  certainly  did  not  intend  to  inform 
the  jary  that  a  carrier  of  passen&^rs  must  use  such  care  charob  oon. 
as  will  actually  result  in  the  safe  carriage  of  passengers,  of  garb  rb- 
and  that  the  exercise  of  a  degree  of  care  which  does  not  pahy?^ 
accomplish  that  result  was  negligence  for  which  the  carrier  would 
be  liable ;  for  this  would  be  to  make  the  carrier  an  insurer. 

The  charge  is  susceptible  of  such  a  construction,  and  may  have 
been  so  understood  by  the  jury ;  it  is  likely,  however,  in  view  of  the 
facts,  that  the  jury  were  not  misled  by  this,  when 'considered  in 
connection  with  the  one  which  followed  it. 

The  excessive  character  of  the  verdict  was  urfi^ed  as  a  sround  for 
new  trial,  and  the  refoeal  to  give  it  is  assigned  aVerror.  ^ 

For  this  ruling  of  the  court  below,  and  for  tiie  matters  before 
referred  to,  the  judgment  will  be  reversed  and  the  cause  remanded. 

It  is  so  ordered. 

Bevei'sed  and  remanded. 

Examination  of  the  Person  in  Cases  of  Personal  Injury,  by  Order  of  the 
Court. — The  plaintiff  who  claims  damages  for  personal  injury  may  be  re- 
quired by  the  court,  on  the  defendant's  application,  to  submit  his  person  to 
be  examined  by  experts.  Pierce  on  Railroads,  298.  The  plaintiff  brought 
an  action  to  recover  damages  for  injuries  arising  from  the  alleged  negligence 
of  the  defendant  in  moving  a  train  of  cars  on  which  she  was  a  passenger. 
After  issue  joined,  an  order  was  made,  upon  the  defendant's  application,  re- 
quiring the  plaintiff  to  submit  to  an  examimation  of  her  person  by  three 
Shysicians  named  in  the  order,  and  selected  bv  the  defendant,  under  the 
irection  of  a  referee  therein  named.  It  provided  that  such  other  physicians 
as  the  plaintiff  might  desire  might  be  present,  and  that  at  the  examination 
she  should  answer  such  questions  as  should  be  put  to  her  touching  her  then 
present  sensations  by  the  physicians  selected  by  the  defendant.  Eeldy  that 
the  court  had  no  power  to  make  such  an  order.  Roberts  v.  Ogdensburg  & 
Lake  Champlain  R.  Co.,  29  Hun  (N.  Y.)  154.  Courts  may  compel  an  iniured 
plaintiff  to  submit  to  a  surgical  examination.  Schroeder  v.  Chicago,  Kock 
Island  &  Pacific  R.  Co.,  47  £t.  875.  In  an  action  for  damages  for  personal  in- 
juries of  a  permanent  as  well  as  temporary  character  to  the  plaintiff's  eyes, 
where  the  plaintiff  testified  concerning  his  injuries,  and  no  physician  was  ex- 
amined as  a  witness  in  the  case,  the  plaintiff  may  be  required  by  the  court, 
in  its  discretion,  upon  a  proper  application  being  made  therefor  by  the  de- 
fendant, to  submitiiis  eyes  to  a  reasonable  and  proper  examination  by  some 
competent  expert  for  the  purpose  of  ascertaining  the  nature,  extent  and  per- 
manency of  his  injuries.  Atchison,  Topeka  &  Santa  F6  R.  Co.  v.  Thul,29 
Kan.  466.  See  also  note  to  Atchison,  etc.,  R.  Co.  v,  Thul,  10  Am.  &  £ng.  R. 
R.  Cas.  791. 
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FfIST£B 
V. 

Central  Facifio  B.  Oa 

{Adwxnce  Cate^  California,     July  19,  1886.) 

The  plaintiff,  the  county  treasurer  of  Santa  Clara  county,  and  three  em- 
ployees were  passengers  on  a  train  on  defendant's  road,  for  the  purpose  of 
going  from  San  Jose  to  Sacramento.  They  had  with  them,  in  small  leather 
satchels,  $91,952,  in  gold  coin,  due  the  State  from  the  plaintiff  as  county 
treasurer,  and  which  they  were  taking  to  deliver  to  the  State  treasurer.  No 
objection  was  made  by  the  conductor  of  the  train,  who  had  knowledge  of  the 
contents  of  the  satchels,  until  they  reached  Niles,  a  way  station  on  the  road. 
Here  it  was  necessary  to  change  cars,  and  the  conductor  from  Niles  refused 
to  permit  the  plaintiff  and  his  employees  to  enter  the  train  with  their  treas- 
ure, and  required  him  to  deliver  the  same  to  the  Wells,  Fargo  Express  Co., 
to  whom  the  defendant  had  given  the  exclusive  privilege  of  canring  money 
on  its  trains.  The  plaintiff  at  first  refused  to  do  this,  and  offered  to  go  into 
the  baggage  car  and  pay  anv  charges  which  miffht  be  exacted  for  the  trans- 
portation of  the  mqney.  Tnis  offer  was  refused,  and,  to  avoid  being  left  at 
Niles,  the  plaintiff  delivered  the  money  to  the  express  company,  paying  for 
the  transportation  |J98.95.  In  an  action  against  the  company  for  refusing  to 
carry  the  treasure,  it  was  hdd, 

1.  That  money  intended  for  trade,  business,  or  investment,  or  for  trans- 
portation and  not  intended  for  the  passenger  while  travelling,  is  not  lug- 
gage- 

2.  That  the  plaintiff's  railroad  ticket  entitling  him  to  transportation  in  a 

first-class  passenger  coach,  and  to  have  his  luggage  transported  free  of  charge, 
gave  him  no  right  to  travel  in  a  baggage,  express  or  freight  car,  but  only  in 
such  passenger  coach;  and  no  right  to  transport  either  at  bis  charge  or  that 
of  the  company  any  merchandise  or  property  not  included  in  the  term  'Mug- 
gage." 

8.  That  the  plaintiff  was  not  a  '*  messenger,"  within  the  meaning  of  Cal. 
St.  1868-64,  p.  844,  imposing  upon  railroads  the  duty  of  transporting  mes- 
sengers and  others  upon  certain  occasions. 

4.  That  railroad  companies  are  not  required  to  furnish  express  facilities  to 
all  alike  who  demand  them. 

5.  That  the  duty  of  the  carrier  is  confined,  as  is  provided  in  the  Code  of 
California,  to  accepting  and  carrying  property  '*  of  a  kind  that  he  undertakes 
or  is  accustomed  to  carry," 

Department  2. 

W.  II.  Z.  Barnes  for  reepondent. 

J.  J.  Burt  for  appellant. 

Searls,  C. — This  is  an  action  to  recover  from  the  defendant,  a 
corporation  engaged  in  the  business  of  a  common  carrier  of  passen- 
gers and  freight  for  hire,  by  cars  drawn  over  a  railroad  by  steam- 
FACT8.  engines,  damages  in  the  sum  of  $50,000,  for  refusing 

to  carry  certain  treasure  for  plaintiflE.     Defendant  interposed  a 
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demurrer  to  the  complaint,  which  was  sustained  by  the  court,  and 
judgment,  upon  refusal  by  plaintiff  to  amend,  was  entered  in  favor 
of  defendant,  from  which  judgment  this  appeal  is  taken. 

It  appears  from  the  complaint  that  the  plaintiff  was  the  county 
treasurer  of  the  county  of  Santa  Clara,  and  as  such  it  was  his  duty 
to  pay  over  and  deliver  to  the  State  treasurer,  at  Sacramento,  Cal., 
certain  funds  due  the  State  from  him  as  such  county  treasurer. 
On  the  nineteenth  day  of  January,  1883,  plaintiff  purchased  from 
the  defendant  at  San  Jose,  in  the  county  of  Santa  Clara,  for  $16, 
four  first-class  passenger  tickets,  entitling  four  pei'sons  to  first-class 
passage  from  said  San  Jose  to  Sacramento.  Furnished  with  these 
tickets,  plaintiff  and  three  employees,  having  with  them  $91,952  in 
gold  coin  of  the  United  States,  contained  in  small  leather  satchels, 
which  they  carried  in  their  hands,  boarded  a  passenger  train  of  de- 
fendant with  such  treasure,  and  were  permitted  by  the  conductor, 
who  had  knowledge  of  the  contents  of  the  satchels,  to  retain  pos- 
session of  and  carry  the  same  as.  far  as  Niles,  a  way  station  on  the 
railroad  leading  to  Sacramento,  wliere  it  became  necessary  to 
change  cars  and  take  another  train  for  the  latter  place.  The  con- 
ductor of  the  train  from  Niles  refused  to  permit  plaintiff  and  his 
employees  to  enter  the  passenger  car  with  their  treasure,  and  re- 
quired plaintiff,  if  he  desired  to  carry  said  money  to  Sacramento, 
to  deliver  the  same  to  Wells,  Fargo  &  Co.,  an  express  company, 
engsiged  as  common  carriers  for  hire  in  the  business  of  carrying 
treasure,  and  that  class  of  goods  known  as  '^  express  matter,"  over 
the  railroad  of  defendant,  from  San  Jose  to  Sacramento,  and  to 
which  company  defendant  had  given  the  exclusive  privilege  of 
carrying  money  upon  its  trains  fi*om  San  Jose  to  Sacramento,  so 
far  as  such  money  exceeded  such  sums  as  might  be  carried  by  a 
passenger  travelling  on  its  trains. 

Defendant  had  provided  accommodations  for  Wells,  Fargo  & 
Co.  in  a  baggage  car ;  had  not  provided  any  special  care  for  per- 
sons generally  iiaving  money  to  carry  to  Sacramento ;  and  all  such 
peraons,  under  the  roles  and  regulations  of  defendant,  were  obliged 
to  give  up  to  Wells,  Fargo  &  Co.,  for  transportation,  all  money 
outside  of  that  which  they  could  carry  as  passengers.  Plaintiff  at 
first  refused  to  surrender  his  money  to  Wells,  Fargo  &  Co.,  and 
insisted  that  he  and  his  employees  had  a  right  to  go  into  some  car 
of  the  train  without  any  extra  charge  for  carrying  the  money  be- 
yond their  regular  passenger  fare;  l)ut  at  the  same  time  told  the 
conductor  that  rather  than  be  left  at  Niles,  or  give  up  the  custody 
of  his  ti'easure  to  Wells,  Fargo  &  Co.,  he  would  go  into  the  bag- 
gage or  any  other  car  of  defendant  which  might  be  designated, 
and  would  pay  to  defendant  any  charges  which  might  be  exacted 
for  the  transportation  of  the  money — all  of  which  was  refused  ; 
and  plaintiff  thereupon,  to  avoid  being  left  at  Niles,  delivered  the 
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money  to  the  express  company  for  transportation  to  Sacramento^ 
paying  for  such  transportation  tlie  sum  of  $68.96. 

The  money  which  plaintiff  was  carrying  was  funds  which  he,  as 
county  treasurer,  liad  received  and  was  conveying  to  Sacramento 
to  pay  over  to  the  State  treasurer — being  due  from  him  in  liis 
official  capacity  to  the  State  of  California ;  and  his  employees  were 
taken  along  as  guards  of  said  money  and  to  aid  in  carrying  the 
same — ^all  of  which  was  known  to  defendant.  It  had  been  tlie 
custom  of  the  defendant  for  10  years  prior  to  January  19,  1883,  to 
perrnit  the  county  treasurer  to  cany  bke  money  in  like  satchels, 
upon  its  passenger  trains,  free  of  charge,  and  no  notice  was  given 
to  plaintiff  of  any  change  in  such  custom.  At  the  date  when  said 
money  was  carried  to  Sacramento  the  defendant  did  not  receive 
and  transport  money  as-freight ;  did  not  permit  pereons  to  travel 
on  its  freight  trains  and  carry  money  as  freight ;  would  not  check 
and  carry  the  same  as  baggage  on  its  passenger  ti*ains ;  and  would 
not  have  received  said  money  for  transportation  as  freight,  ba":- 
gage  or  otherwise ;  and  the  only  way  by  which  the  plaintiff  could 
have  ti-ansported  his  money  to  Sacram'fento  by  said  railroad  was  by 
carrying  it  himself,  or  by  delivering  it  to  'W'ells,  Fargo  &  Co.  for 
transportation,  as  required  by  defendant. 

Tlie  complaint  further  proceeds  to  show,  in  apt  language,  that 
the  defendant  is  subject  to,  bound  by,  and,  by  express  agreement 
duly  filed,  has  accepted  and  is  bound  to  execute  on  its  part,  the 
duties,  and  discharge  the  obligations,  imposed  by  an  act  of  the  legis- 
lature of  the  State  of  California,  approved  April  4,  1864,  entitled 
"  An  act  to  aid  the  construction  of  the  Central  Pacific  R.,  and  to 
secure  the  use  of  the  same  to  this  State  for  militarv  and  other  pur- 
poses, and  other  matters  relating  thereto  j  "  and  snowing  that  the 
railroad  from  San  Jose  to  Sacramento  is  a  portion  of  the  railroad 
to  which  said  act  of  the  legislature  is  applicable. 

The  defendant  was  a  common  carrier  of  passengers  and  freight 
between  San  Jose  and  Sacramento,  and,  upon  receiving  the  reason- 
DuTY  OF  CAR.  able  and  customary  payment  therefor,  it  was  its  duty  to 
B^Aoi^^  ^  receive  and  carry  upon  its  passenger  trains  all  persons 
MosBY  AS.  desiring  to  travel  thereby,  with  a  reasonable  amount  of 
luggage  for  each  passenger,  without  charge,  except  for  an  excess 
of  weight  over  100  pounds.  Civil  Code,  §  2180.  "  Luggage  may 
consist  of  any  articles  intended  for  the  use  of  a  passenger  while 
travelling,  or  for  his  personal  equipment."  Civil  Code,  §  2181. 
"The  liability  of  a  carrier  for  luggage  received  by  him  with  a 
passenger  is  tlie  same  as  that  of  a  common  carrier  of  property." 
Civil  Code,  §  2182.  A  common  carrier  by  railroad  must  check 
and  carry,  in  a  regular  baggage  car,  the  luggage  of  passengers  over 
his  road,  and  must  deliver  such  luggage  immediately  upon  the 
arrival  of  the  passenger  at  his  destination  ;  and  whenever  passen- 
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gers  neglect  or  ref  ase  to  have  their  luggage  so  checked  and  trans- 
ported it  is  carried  at  their  own  risk.     Civil  Code,  §  2183. 

The  question  of  whether  money  can  or  cannot  be  treated  as  lug- 
gage has  been  frequently  determined  by  the  courts,  and,  usually, 
to  the  effect  that,  except  as  to  such  limited  amount  as  may  be 
necessary  for  personal  use  to  defray  expenses  of  the  passenger,  it 
is  not  luggage.  Orange  Co.  Bank  v.  Brown,  9  Wend.  85 ;  Pardee 
V.  Drew,  25  Wend.  459 ;  Mississippi  Cent.  R.  Co.  v.  Kennedy,  41 
Miss.  671 ;  Smith  v.  Boston  M.  R,  44  N.  H.  325  ;  Cincinnati  &  C. 
A.  L.  R.  Co.  V.  Marcus,  38  111.  219 ;  Michigan  Southern  &  N.  I» 
R.  Co.  V.  Oehm,  56  III.  293 ;  Jordan  v.  FallRiver  R.  Co.,  5  Cush. 
69 ;  Hawkins  v.  Hoffman.  6  Hill,  586 ;  Hickox  v.  Kaugatuck  R. 
Co.,  31  Conn.  281 ;  Hutchings  v.  Railroad  Co.,  25  Ga.  61. 

Some  of  the  cases  cited  supra  hold  that  neither  money  nor 
merchandise  are  included  in  the  term  "  baggage."  We  do  not  find 
it  necessary,  however,  to  decide  that  precise  point  in  this  case. 
The  terms  "  baggage  "  and  "  luggage  "  signify  one  and  the  same 
thing.  The  former  is  the  term  in  general  use  in  the  United  States, 
while  in  England  the  latter  prevails.  Our  Code  has  adopted  the 
Ensrlish  expression. 

We  think  it  clear,  alike  from  §  2181  of  the  Civil  Code  and 
from  adjudicated  cases,  that  money  intended  for  trade,  or  business, 
or  investment,  or,  as  in  this  case,  for  transportation,  and  not  in- 
tended for  the  use  of  the  passenger  while  travelling,  is  not  luggage. 
It  follows  that  plaintiff  and  his  employees  had  no  right  to  trans- 
port, as  luggage,  the  money  in  question  upon  the  passenger  and 
express  train  of  defendant. 

The  ri^ht  of  plaintiff  as  a  passenger  must  be  determined  by  the 
contract  he  made  with  defendant.  He  purchased  four  first-class 
passenger  tickets  from  San  Jose  to  Sacramento,  which  entitled  him 
and  his  three  employees  to  transportation  in  the  first-class  passen- 
ger coaches  of  defendant  between  the  points  indicated,  pasumoe 
and  gave  to  them  a  right  to  have  their  luggage,  not  ex- 
ceeding 100  pounds  to  each  person,  transported  at  the  __ 
same  time  free  of  charge.  It  gave  to  them  no  right  to  ®^®"- 
travel  in  a  baggage,  express  or  freight  car,  but  in  the  regular  pas- 
senger car  or  cars  of  the  defendant ;  and  the  contract  gave  to  them 
no  right  to  transport,  either  in  their  own  charge  or  that  of  the  de- 
fendant, any  merchandise  or  property  not  included  in  the  term  "  lug- 
gage." The  law  takes  no  note  of  what  property  a  passenger  carries 
upon  his  person,  but  beyond  this  he  may  not,  by  virtue  of  his  contract 
for  passage,  caiTy,  either  free  of  charge  or  by  paying  an  extra  charge, 
property  not  included  within  the  import  of  the  term  "luggage." 
Were  it  otherwise,  it  would  be  within  the  power  of  the  passenger 
to  convert  the  passenger  coaches  of  a  railroad  company  into  vans 
for  the  transportation  of  merchandise,  or  to  compel  the  carrier  to 
do  much  the  same  thing  by  furnishing  baggage  cars  for  the  conduct 
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of  ordinary  freiglit.  The  orderly  and  expeditious  transit  of  pas- 
sengers and  their  baggage  renders  it  necessary  and  proper  for  the 
carriers  engaged  in  their  transportation  to  run  separate  trains  for 
their  accommodation,  or,  at  least,  to  furnish  and  ti*ansport  them  in 
cars  separate  from  those  devoted  to  the  carriage  of  freight ;  and 
this  result  can  only  be  accomplished  by  requiring  the  carrier,  on  the 
one  hand,  and  the  passenger  upon  the  other,  to  refrain  from  mak- 
ing passenger  cars  the  receptacle  for  merchandise. 

l^laintiff  must  be  presumed  to  know  the  legal  effect  of  the  con- 
tract he  had  made,  and  to  be  subject  to  its  terms,  conditions,  and 
limitations  equally  with  the  defendant.  The  fact  that  for  lOyeara 
the  defendant  had  permitted  the  county  treasurers  of  Santa  Clara 
county  to  carry  with  them,  upon  its  passenger  trains,  the  money 
which  they  were  by  law  required  to  pay  over  to  the  State  treasu- 
rer, neither  enlarged  nor  abridged  the  contract  between  it  and  plain- 
tiff. If  defendant  was  not  legally  bound  to  extend  this  favor,  its 
liberality  to  others,  or  to  plaintiff  himself,  could  not  be  urged  as  a 
binding  rule  for  the  continuance  of  such  practice. 

The  theory  of  plaintiff  that,  by  having  accepted  him  as  a  passen- 

fer  with  knowledge  of  the  money  he  had  with  him,  the  defendant 
ecame  a  common  carrier  of  him  and  his  money,  though  he  re- 
tained possession  of  the  latter,  is  not  sustained  by  the  authorities 
cited.  Minter  v.  Pacific  R.,  41  Mo.  504 ;  Butler  v.  Hudson  R.  R. 
Co.,  3  E.  D.  Smith  671 ;  Stoneman  -w.  Erie  R.  Co.,  52  N.  Y.  429  ; 
Sloman  v.  Great  Western  R.  Co.,  67  N.  Y.  208,  and  Hannibal  R. 
V.  Swift,  12  Wall.  262,  were  all  cases  in  which  the  property  was 
delivered  to  the  carrier;  and,  although  not  baggage,  it  was  held 
that,  having  received  it  with  knowledge  that  it  was  not  the  ordi- 
nary travelling  baggage  of  the  passenger,  the  liability  of  a  common 
carrier  attached. 

We  are  clearly  of  opinion  that  the  defendant  was  under  no  obli- 
gation, by  virtue  of  its  contract  of  passage  with  plaintiff  as  an  in- 
dividual, to  permit  him  to  carry  witn  him  in  its  passenger  car  the 
sum  of  money  indicated,  in  the  manner  indicated,  and  weighing, 
as  it  must  have  done,  between  300  and  400  pounds.  Whether,  in- 
dependent of  contract,  the  defendant  was  or  was  not,  as  a  common 
carrier,  in  duty  bound  to  receive  and  transport  the  money  of  the 
plaintiff,  depends  upon  other  considei*ations  affecting  such  duty, 
and  will  be  considered  hereafter. 

But  appellant  contends,  second,  that  if,  as  a  private  citizen,  the 
treatment  of  plaintiff  would  have  been  right,  still,  as  the  treasurer 
,  oi  the  county  of  Santa  Clara,  with  money  belonging  to 
KioHTs'ilcouH.  the  State,  to  be  paid  into  the  State  treasury,  he  occu- 
pied  a  dinerent  position,  and  was,  as  such  treasurer,  en- 
titled to  take  the  money  to  Sacramento,  the  capital  of  tlie  State  and 
oflScial  residence  of  the  State  treasurer.  As  county  treasurer,  it 
was  his  duty  to  safely  keep  the  public  funds  in  his  custody,  and,  at 
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stated  intervals,  to  settle  with  the  comptroller,  and  to  pay  over  in 
cash  to  the  State  treasurer  the  sum  found  to  be  due  to  the  State. 
This  duty  presupposes  the  necessity  of  a  visit  in  person  at  Sacra- 
mento, and  the  delivery  there  of  the  amount  due  the  State,  and  the 
county  treasurer  is  responsible  personally,  and  upon  his  oflBcial 
bond,  until  the  money  is  so  paid. 

The  defendant,  if  within  the  purview  of  the  act  of  April  4, 
1864 — and  under  the  allegations  of  tlie  complaint,  which  are  to  be 
taken  as  true,  we  shall  so  regard  it — was  bound,  in  consideration  of 
certain  obligations  assumed  by  the  State  of  California,  and  of  cei^ 
tain  privileges  extended  to  it,  to  "  transport  and  convey  over  their 
said  railroad  all  public  messengers,  convicts  going  to  the  State  pris- 
on, lunatics  going  to  the  State  insane  asylum,  materials  for  the  con- 
struction of  the  State  capitol  building,  articles  intended  for  public 
exhibition  at  the  fairs  of  the  State  Agricultural  Society,  and  in  case 
of  war,  invasion,  or  insurrection,  as  well  as  at  all  other  times,  also 
transport  and  convey  over  their  said  railroad  all  troops  and  muni- 
tions  of  war  belonging  to  the  State  of  California,  free  of  charge, 
and  without  any  other  compensation  than  as  herein  provided."  St. 
1863-64,  p.  344.  If  plaintiff  was  entitled  to  a  free  passage,  or  to 
carry  the  money  in  question,  under  this  law,  it  must  nave  oeen  be- 
cause he  was  a  public  messenger. 

A  "  messenger  "  is  defined  by  Webster  to  be  "  one  who  beai-s  a 
message  or  an  errand ;  the  bearer  of  a  verbal  or  written  communi- 
cation, notice,  or  invitation  from  one  person  to  another,  p^^^  ^ 
or  to  a  public  body ;  an  office  servant."  The  term,  by  "pubuc  kks- 
its  fair  import  and  significance,  does  not  applvto  apub-  "***'"• 
lie  officer,  acting  in  on  original  capacity,  in  the  discharge  of  duties 
imposed  upon  him  bv  law ;  but  presupposes  a  superior  in  author- 
ity, whose  servant  the  messenger  is,  and  whose  mandate  he  exe- 
cutes, not  as  a  deputy,  with  power  to  discriminate  and  judge,  or  to 
bind  his  superior,  but  as  mere  bearer  and  communicator  of  the  will 
of  his  superior.  If  a  county  treasurer  is  to  be  treated  as  a  public 
messenger,  we  see  no  good  reason  why  legislators  and  State  offi- 
cers, having  enjoined  upon  them  duties  requiring  their  presence  at 
the  State  capital,  may  not,  with  equal  propriety,  be  entitled  to  free 
conduct  as  "  public  messengers." 

Under  the  nineteenth  section  of  the  twelfth  article  of  our  State 
constitution,  "  no  railroad  or  other  transportation  company  shall 

Srant  free  passes,  or  passes  or  tickets  at  a  discount,  to  any  person 
olding  an  office  of  honor,  trust,  or  profit  in  this  State ;  and  the 
acceptance  of  any  such  pass  or  ticket  by  a  member  of  the  legisla- 
ture or  any  public  officer  other  than  railroad  commissioner  shall 
work  a  forfeiture  of  his  office."  We  do  not  think  the  term  "pub- 
lic messenger,"  as  used  in  the  act  in  question,  applied  to  or  con- 
ferred any  rights  upon  the  plaintiff  as  county  treasurer  of  the 
county  of  Santa  Clara. 
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It  only  remains  to  inquire  whether  or  not  defendant,  as  a  com- 
mon carrier,  was  derelict  in  duty  in  refusing  to  permit  plaintiff, 
upon  offer  of  compensation  therefor,  to  carry  his  money  in  the 
DErxMDAHT  HOT  t^ggagc  Car  as  freight — he  retaining  the  custody  there- 
TOTOo  To<ABBY  ^f .  gy^jj  ^^j.  \^{^g  uge(j  \yj  'W'ells,  Fargo  &  Co.  as  a  re- 

FREioHT.  ceptacle  for  its  express  matter  by  consent  of  the  de- 

fendant. Defendant  was,  at  the  date  of  the  alleged  refusal,  ac- 
cording to  the  averments  of  the  complaint,  "  engaged  in  and  car- 
rying on  the  business  of  a  common  carrier  of  passengei'S  and 
freight  for  hire,  by  care,"  etc.,  "over  its  railroad."  "  A  common 
carrier  must,  if  able  to  do  so,  accept  and  carry  whatever  is  offered 
to  him,  at  a  reasonable  time  and  place,  of  a  kind  that  he  under- 
takes or  is  accustomed  to  carry."  Civil  Code,  §  2169.  "A  com- 
mon carrier  must  not  give  preference,  in  time,  price,  or  otherwise, 
to  one  person  over  another,"  etc.     Civil  Code,  §  2170. 

A  common  carrier  of  goods  is  not  under  obligation  to  accept 
any  and  carry  all  pereonal  property  that  may  be  offered.  That 
class  of  carriers  known  as  "  trans&r  companies,"  engaged  in  re- 
ceiving and  transferring  the  baggage, of  passengers  to  and  from 
public  conv'eyances,  by  land  and  water,  are  under  no  obligation  to 
accept  and  carry  ordinary  merchandise.  A  parcel  delivery  express 
company  need  not  receive  and  deliver  hay,  lumber,  or  other  ar- 
ticles too  bulky,  heavy,  or  otherwise  inconvenient  to  handle  and 
transfer  by  its  usual  facilities.  In  other  words,  the  duty  of  the 
carrier  is  confined,  as  is  provided  by  our  Code,  to  accepting  and 
carrying  property  "of  a  kind  that  he  undertakes  or  is  accustomed 
to  carry." 

The  defendant  did  not  undertake — that  is  to  say,  did  not 
promise  or  agree — to  carry  defendant's  money.  Indeed,  it  was 
not  asked  to  do  so,  except  to  permit  the  plaintiff  to  retain  charge 
of  and  carry  it  in  the  car ;  and  there  is  nothing  in  the  complaint 
showing,  or  tending  to  show,  that  defendant  was  accustomed  to 
carry,  or  ever  did  carry,  or  offer  to  carry,  money  as  freight  or  bag- 
gage. On  the  contrary,  the  express  averments  of  the  complaint 
are  to  the  effect  "  that  the  defendant  has  always  refused  to  receive 
money  as  freight  for  transportation  "  over  this  route,  or  to  allow 
any  person  to  travel  and  carry  money  on  its  freight  cars,  or  to 
check  and  carry  money  as  baggage  on  its  passenger  care. 

The  problem  is  therefore  practically  narroweato  a  consideration 
of  tfiis  question :  Defendant  had  accorded  to  Wells,  Fargo  &  Co. 
the  privilege  of  carrying  in  its  baggage  car  property  of  the  same 
kind  with  that  possessed  by  the  plaintiff,  and  of  retaining  possession 
thereof  while  in  transit.  Under  the  circumstances  presented  by 
the  complaint,  was  it  the  duty  of  defendant  to  extend  like  facilities 
to  the  plaintiff? 

The  express  business,  as  underetood  and  .carried  on  in  the  United 
States,  is  said  to  have  been  inaugurated  by  Alvin  Adams  in  the 
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year  1839.  It  at  first  involved  the  carriage  of  small  packages  of 
value  between  important  cities ;  and,  proving  conve-  ^,„^^„  ,^ 
nient  to  the  public  and  remunerative  to  tliose  en-  bovSd^to^iS. 
gaged  in  the  business,  it  gradually  expanded  in  vol-  faciutiks  to 
ume  and  importance,  until  upon  all  the  great  thorough-  "*^""* 
fares  of  the  country,  whether  by  land  or  water,  one  or  more  com- 

f>anies  was  to  be  found  engaged  in  the  receipt,  carriage,  and  de- 
ivery  of  property,  varied  m  character,  and  including  that  of  great 
value  in  small  compass,  articles  i*equiring  special  care  to  protect 
them  from  injury  or  theft,  perishable  goods  requiring  speedy  tran- 
sit and  immediate  delivery,  and  a  variety  of  others,  all  known  as 
^'  expfcss  matter."  The  business  has  continued  to  inci^ease  until  it 
has  become  a  prime  factor  in  satisfying  the  wants  of  advancing 
civilization,  and  has  demanded  and  received  from  transportation 
companies  the  facilities  essential  to  its  importance  and  successful 
execution.  Among  these  are  the  allotment  of  express  cars,  and 
space  in  baggage  cars  attached  to  passenger  trains,  for  the  speedy 
transportation  of  this  class  of  freight  by  railroad  companies,  and 
the  transportation  of  messengers,  the  employees  of  the  express 
companies,  in  whose  custody  and  possession  the  property  is  re- 
tained during  transit.  The  duties  of  railroad  carriers  are  confined 
to  the  receipt,  carriage,  and  delivery  of  such  f reig^hts  as  are  appro- 
priate to  such  a  mode  of  transportation ;  and,  m  the  absence  of 
some  special  provision  in  their  charter,  or  in  the  law  under  wliich 
they  are  organized,  railroad  companies  are  not  bound,  as  carriei*s 
of  property,  to  receive  and  carry  money,  gold  or  silver  bullion, 
bonds,  bank-notes,  jewelry,  valuable  papers,  or  other  property  not 
appropriate  to  the  mode  of  transportation  in  vogue  by  such  com- 
panies. Southern  Exp.  Co.  v.  Nashville,  etc.,  R.  Co.,  20  Amer.  Law 
Reg.  596 ;  s.  c.  2  Fed.  Rep.  465. 

Doubtless  the  growth  and  expansion  of  the  express  business  is 
largely  due  to  the  fact  that  its  successful  conduct  calls  for  the  exer- 
cise of  powers,  and  furnishing  of  facilities,  not  possessed  in  any 
ample  degree  by  railroad  carriers.  Be  this  as  it  may,  the  express 
business,  as  was  said  in  Southern  Exp.  Co.  v.  Nashville,  etc.,  R. 
Co.,  20  Amer.  Law  Reg.  598,  "  is  only  second  in  importance  to 
railroad  transportation ;  and  that  the  express  business  has  so  inter- 
woven itself  into  the  present  methods  tliat  it  cannot  be  dispensed 
with  without  producing  an  abrupt  and  disastrous  revulsion  in  the 
present  mode  of  carrying  on  trade.  It  has  gi-own  into  immense 
proportions,  and  has  become  a  necessity.  ...  It  has  attained  its 
present  enlarged  usefulness  under  the  fostering  care  of  the  rail- 
roads themselves.  .  .  .  The  right  of  the  public  to  have  quick,  re- 
liable, and  safe  carriage  of  goods,  through  expressmen,  lias  been 
recognized  for  forty  years.  This  general  recognition  by  the  pub- 
lic, and  by  railroad  corporations,  in  connection  with  its  admitted 
utility,  stamps  it  as  a  legitimate  mode  of  railroad  carriage." 
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The  carriage  of  sucli  freights  for  express  companies  is  demanded 
by  the  wants  of  the  public,  and  is  in  the  strict  line  of  raih'oad 
duty. 

An  application  of  the  principle  which  involves  the  duty  of  rail- 
road companies  to  avail  themselves  of  the  discoveries  oi  modem 
science  and  skill  for  the  safe  and  speedy  transportation  of  passen- 
gers and  freight  may  well  require  them  to  so  adiust  their  facilities 
for  accommodating  the  public  that  its  advancing  wants  may  be 
supplied,  and  the  mutual  interests  of  all  parties  may  be  subserved. 

The  defendant  has  recognized  and  discnarged  this  duty  so  far  as 
to  accord  to  Wells,  Fargo  &  Co.  all  necessary  facilities  for  con- 
ducting  an  express  business  over  its  railroad.  Having  thus  pro- 
vided for  the  accommodation  of  the  public  with  express  facilities, 
the  contention  of  defendant  is  that  the  full  measure  of  its  duty  is 
discharged,  and  that  to  require  it  to  extend  to  each  individual  who 
may  apply,  and  be  willing  to  pay  therefor,  like  facilities,  would, 
owing  to  the  peculiar  requirements  demanded,  be  subversive  of 
legitimate  trade,  impose  upon  defendant  burdens  not  easily  borne, 
and  in  nowise  benefit  individuals  demanding  such  privileges. 

It  does  not  appear  from  the  complaint  that  the  sum  charged  by 
Wells,  Fargo  &  Co.  for  the  transportation  of  his  money  was  in 
excess  of  the  value  of  the  service  rendered,  or  in  excess  of  the 
sum  which  might  reasonably  have  been  exacted  from  hinj  by  de- 
fendant had  it  permitted  him  to  retain  possession  of  his  money, 
and  to  travel  with  it  in  the  baggage  car  ae voted  in  part  to  express 
matter.  If,  therefore,  plaintin  has  been  injured  and  damnified,  ic 
must  be  upon  the  principle  that  he,  in  common  w^ith  all  other  per- 
sons^ had  a  right  to  possession  of  his  property  while  in  transit,  and 
to  all  the  privileges  and  facilities  extended  to  the  express  company 
for  the  transportation  of  like  property. 

This  question  was  involved  in  three  cases  recently  presented  to 
the  Supreme  Court  of  the  United  States,  and  decided  by  that 
tribunal,  known  as  the  "  Express  Cases,"  and  severally  entitled, 
^•etfrms^^^^  St.  Louis,  I.  M.  <fe  S.  R.  Co.  v.  Southern  Exp.  Co., 
cA^Bs     EXAM.  ]j^gjjj^pj^jg  ^  j^   jj^  Q^^  ^  Same,  and  Missouri  K.  &  T. 

K.  Co.  V,  Dinsmore,  23  Am.  &  Eng.  £.  K.  Cas.  545.   These  causes 
were  each  brought  by  an  express  company  against  a  railway  com- 

I)any  to  compel  the  latter  to  afford  it  tlie  same  express  facilities  it 
lad  formerly  enjoyed  under  a  contract  then  abrogated.  The  sev- 
eral circuit  courts  from  which  the  cases  were  appealed  had  each 
entered  a  decree  in  favor  ef  the  express  companies,  in  which  it  was 
held,  among  other  things : 

"  (1.)  That  the  express  business  .  .  •  is  a  branch  of  the  carrying 
trade  that  has,  by  the  necessities  of  commerce  and  the  usages  of 
those  engaged  in  transportation,  become  known  and  recognized  so 
as  to  require  the  court  to  take  notice  of  the  same  as  distinct  from 
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the  ordinary  transportation  of  the  large  mass  of  freight  asaallj 
carried  on  steamboats  and  railroads. 

''  (2.)  That  it  has  become  the  law  and  usage,  and  is  one  of  the 
necessities,  of  the  express  business  that  the  property  confided  to 
an  express  company  for  ti*an8portation  should  be  kept,  while  in 
transit,  in  the  immediate  charge  of  the  messenger  or  agent  of  such 
express  company. 

'^(3.)  That  to  refuse  permission  to  such  messenger  or  agent  to 
accompany  such  property  on  the  steamboats  or  railroads  on  which 
it  is  to  be  carried,  and  to  deny  to  him  the  right  to  the  custody  of 
the  property  while  so  carried  would  be  destructive  of  the  express 
business,  and  of  the  rights  which  the  public  have  to  the  use  of  such 
steamboats  and  railroads  for  the  transportation  of  such  property  so 
under  the  control  of  such  messengers  or  agents." 

^'  (7.)  That  it  is  the  duty  of  the  defendant  to  afford  to  the  plain- 
tiff all  express  facilities,  and  to  the  same  extent  and  upon  the  same 
terms,  that  said  defendant  may  accord  to  itself,  or  to  any  other 
company  or  corporation  engaged  in  the  conduct  of  an  express  busi- 
ness on  the  defendant's  lines,  and  to  afford  the  same  facilities  to 
the  plaintiff  on  all  its  passenger  trains." 

The  Supreme  Court,  in  the  opinion  delivered  by  Chief  Justice 
Waite,  reviews  the  growth  and  importance  of  the  express  business ; 
recognizes  the  fact  that  it  could  not  be  destroyed  without  inter* 
fering  materially  with  business  and  the  conveniences  of  social  life  ; 
refera  t3  the  fact  that  railway  companies  recognize  the  right  of 
the  public  to  demand  transportation  facilities,  by  the  railways 
whicli  the  public  has  permitted  to  be  created,  of  that  class  of 
freight  known  as  ^'  express  matter ;"  and  then  proceeds  to  show 
the  inconveniences  that  would  follow  were  the  railroad  companies 
obliged  to  furnish  express  facilities  to  all  applying  for  them,  its 
interference  with  passenger  ti*affic,  and  concludes  that  '^  the  rail- 
road company  performs  its  whole  duty  to  the  public  at  large,  and 
to  each  individual,  when  it  affords  the  public  all  reasonable  ex- 
press accommodation.  If  this  is  done,  the  railroad  company  owes 
no  duty  to  the  public  as  to  the  particular  agencies  it  shall  select  for 
tliat  purpose.  The  public  require  the  carriage,  but  the  company 
may  choose  its  own  appropriate  means  of  carriage,  always  provided 
they  are  such  as  to  insure  reasonable  promptness  and  security." 
And  holds  that  in  the  absence  of  a  usage  to  that  effect,  or  of  some 
statute  requiring  them  so  to  do,  it  is  not  the  duty  of  railroad  com- 
panies to  inrnish  express  facilities  to  all  alike  who  demand  them. 

The  inconveniences  which  would  follow  from  requiring  rail- 
road companies  to  extend  equal  express  facilities  to  all  persons, 
companies,  and  corporations  regularly  engaged  in  the  express  busi- 
ness, would  be  multiplied  beyond  measure  were  they,  either  with 
or  without  previous  notice,  required  to  furnish  like  accommoda- 
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tions  to  each  individual  who  might  at  any  time,  and  for  a  single 
trip,  see  lit  to  demand  them. 

Kailroad  companies  owe  important  duties  to  the  public,  the  dis- 
charge of  whicli,  in  their  letter  and  spirit,  should  be  rigorously  en- 
forced by  every  department  of  the  government  to  which  authority 
in  the  premises  is  delegated ;  but  to  uphold  the  claim  of  plaintiif 
would  establish  a  principle  onerous  to  railroad  companies,  and  at 
the  same  time  detrimental  to  the  speedy  and  orderly  conduct  of  a 
branch  of  the  carrying  trade  in  which  the  public  is  most  con- 
cerned. 

We  are  of  opinion  the  demurrer  to  plaintiff's  complaint  was 
properly  sustained,  and  that  the  judgment  should  be  affirmed. 

We  concur :  Foote,  C,  Belcher,  C.  C. 

By  the  court :  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 

Passenger  Carrying  Money  as  Baggage  may  be  Compelled  to  Pay  Freighti 
— ^The  case  of  Hatchings  <&  Co.  v.  Western  &  Atlantic  R.  Co.,  25  Ga.  61,  al- 
though not  analogous  to  the  principal  case,  presents  facts  somewhat  similar. 
In  that  case,  one  of  the  plaintiffs,  Hutchings,  took  passage  as  a  pajssenger  on 
defendant's  road,  having  paid  the  usual  price  for  a  passenger  ticket.  He 
took  with  him  into  the  car  a  carpet-bas  containing  about  $87,000  in  gold, 
silver,  ore,  bullion,  bills,  notes  and  drafts,  and  which  he  kept  in  his  posses- 
sion and  under  his  control.  Upon  his  arrival  at  Atlanta,  the  defendant  de- 
manded and  claimed  freight  to  the  amount  of  forty  dollars  on  the  said  caroet- 
bag  and  contents.  Upon  Hutchings'  refusal  to  pay  the  same,  the  defenaant 
took  possesion  of  the  bag,  and  detained  it  for  four  days.  After  the  expira- 
tion of  the  four  days  and  upon  the  payment  by  plaintiff  of  $17,  as  freight 
upon  the  bag,  the  defendant  delivered  it  to  Hutchings.  In  an  action  in 
which  the  plaintiff  claimed  damages  on  account  of  said  seizure  and  deten- 
tion, the  court,  after  holding  that  the  money  was  not  baggage,  and  the  plain- 
tiff was  not  entitled  to  have  it  carried  as  such,  say:  '*  The  declaration «8how8 
that  this  road  had  published  rates  for  the  transportation  of  gold,  and  that 
the  sum  demanded  for  freights  was  upon  these.  It  is  unnecessary  to  deter- 
mine whether  the  plainti&  were  bound  to  pay  according  to  the  published 
rates.  It  is  certain  that  they  were  bound  to  pay  what  is  customary  and  rea- 
sonable in  such  cases.  It  is  true  that,  under  the  circumstances  of  this  case, 
the  plaintiffs  may  not  have  been  entitled  to  recover  from  the  defendants  if 
they  had  lost  the  money.  But  not  because  the  State  was  not  liable  to  pay 
for  losses  sustained  by  travellers  on  the  road,  but  because  the  owners  were 
guilty  of  fraud,  by  concealing  the  fact  that  their  bags  contained  a  large  sUm 
of  money.  Gibson  v.  Peyton  etal^^A  Burr  2800;  Batson  v.  Denovab,  6  Eng. 
Com.  Rep.  333." 

What  does  and  what  does  not  Constitute  Baggage^ — See  Texas,  etc.,  R. 
Co.  f>.  Ferguson,  9  Am.  <&  Eng.  R.  R.  Cas.  895;  Texas,  etc.,  R.  Co.  v.  Capps 
and  note,  16  lb.  118-121;  Denver,  etc.,  R.  Co.  v.  Roberts,  18  lb.  627;  An- 
derson V,  Wabash,  etc.,  R.  Co.,  18  lb.  877;  Lake  Shore,  etc.,  R.  Co.  «. 
Warren,  21  lb.  286;  Kansas  City,  etc.,  R  Co.  f>.  Morrison  and  note,  28  lb. 
481-486. 

Liability  of  Company  for  Money  Shipped  as  Baggage^ — See  note  to  Mis- 
souri Pac.  R.  Co.  0.  York.  18  Am.  &  Eng.  R.  R.  Cas.  627. 
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Atchison,  Topeka  and  Santa  Fe  K.  Co, 

V. 
BOACH. 

{Advance  Com,    November  5,  1886.) 

While  a  ndlioad  company  cannot  be  compelled  to  transport  beyond  its  f^r- 
mini^  it  is  well  settled  that  it  may  lawfully  contract  to  carry  passengers  and 
property,  over  its  own  and  other  lines,  to  a  destination  beyond  its  route,  and 
when  such  a  contract  is  made  it  assumes  all  the  obligations  of  a  carrier  over 
the  connecting  lines  as  well  as  its  own. 

The  sale  of  a  through  ticket,  for  a  single  fare,  by  a  railroad  company,  to  a 
point  on  a  connecting  line^  together  with  the  checking  of  the  bi^gage 
through  to  the  destination,  is  evidence  tending  to  show  an  undertaking  to 
carry  the  passenger  and  baggage  the  whole  distance,  and  which,  in  the  ab- 
sence of  other  conditions  or  limitations,  and  of  all  other  circumstances,  will 
make  such  carrier  liable  for  faithful  performance,  and  for  all  loss  on  connect- 
ing lines,  the  same  as  on  its  own. 

Each  carrier  is  liable  for  the  result  of  its  own  negligence,  and,  although 
the  first  carrier  may  have  assumed  the  responsibility  for  the  transportation  to 
a  point  beyond  its  own  route,  any  of  the  subsequent  or  connectmg  lines,  to 
whose  negligence  the  loss  or  injury  can  be  traced,  will  also  be  liable  to  the 
owner. 

The  sale  of  a  through  ticket  over  the  route  formed  by  the  connecting  lines 
of  several  railroad  companies,  and  the  checking  of  baggage  ta  the  end  of  the 
route,  without  other  evidence  of  the  relations  between  the  companies,  or  the 
basis  upon  which  through  business  was  done  by  them,  fails  to  show  such  a 
<K)mmunity  of  interest  as  would  make  them  partners  inter  mm,  or  as  to  third 
}>er8ons ;  nor  will  such  action  alone  make  the  last  carrier  liable  for  the  negli- 
gence of  the  contracting  carrier,  or  of  any  other  carrier  in  the  combination, 

Erbob  from  Beno  connty. 

Geo.  JS.  Pecky  A.  A.  Hwrd  and  TT.  C.  Campbell  for  plaintiff  in 
error. 

B.  A.  Campbell  and  H.  Whiteside  for  defendant  in  error. 

Johnston,  J. — This  action  was  brought  by  Michael  Boach 
against  the  Atchison,  Topeka  &  Santa  F^  B.  Co.  to  recover  for 
baggage  alleged  to  have  been  lost  and  in jnred  while  in  transit  from 
New  York  City  to  Hutchinson,  Kansas.    A  verdict  was  facts, 

given  in  favor  of  Boach  for  $227.32,  and  judgment  rendered  ac- 
cordingly. The  railroad  company  brings  the  case  here,  and  com- 
plains of  the  charge  of  the  court,  and  of  the  insufficiency  of  the 
evidence. 

The  essential  facts  of  the  case  may  be  briefly  stated.  On  Febru- 
ary 28, 1881,  Boach  purchased  ei^ht  coupon  tickets  for  the  passage 
of  himself  and  family  from  the  city  of  ifew  York  to  Hutchinson, 
37  A.  &  £.  R.  Cas.— 17 


268  ATCHISON,   ETC.,   R,  CO.   V.   ROACH. 

Kansas,  over  the  New  York,  Lake  Erie  &  Western  Railroad ; 
Grand  Trunk  Railway,  Michigan  Central  Railroad;  Chicago,  Bur- 
lington &  Quincy  Railroad ;  Hannibal  &  St.  Joe  Railroad,  and  At> 
chisou,  Topeka  «&  Santa  F6  Railroad.  The  tickets  were  purchased 
from  one  Henry  Opperman,  who  had  an  office  in  New  York,  and 
who,  at  the  same  time,  caused  several  pieces  of  baggage  to  be 
checked  through  to  Hutchinson,  using  checks  on  which  the  names 
of  the  roads  mentioned  wei*e  stamped.  As  there  was  more  baggage 
than  could  be  carried  on  the  tickets  purchased,  Roach  was  required 
to  and  did  pay  $62.15  for  extra  baggage,  and  Opperman  gave  him 
duplicates  of  the  checks,  which  he  retained.  The  defendant  in 
error  and  his  family  made  the  journey  over  the  roads  mentioned, 
and  the  tickets  were  honored  and  accepted  for  their  passage,  and 
the  servants  of  the  several  companies  detached  the  coupons  or  por- 
tions of  the  ticket  that  repiesented  the  passage  money  over  the 
different  roads.  When  the  passengers  reached  Hutchinson,  applica- 
tion was  made  for  the  baggage,  and  it  was  found  that  some  of  it 
had  been  lost,  and  portions  of  it  badly  injured.  The  testimony 
tended  to  show  that  the  bajrffaore  was  delivered  to  the  fii-st  carrier 
in  good  condition,  but  on  what  road  or  roads  the  loss  or  injury  oc- 
curred was  not  shown. 

The  plaintiff  below  sought  to  recover  upon  two  theories :  One, 
that  Opperman,  who  sold  the  tickets,  was  tlie  agent  of  the  Atchi- 
son, Topeka  &  Santa  F6  R.  Co.,  and  that  that  company  undertook 
to  carry  the  passengers  and  baggage  over  the  entire  route ;  and 
that,  being  the  contracting  carrier,  it  was  liable  for  the  loss  and  in- 
jury, regardless  of  where  and  upon  what  road  it  occurred.  The* 
other  theory  is  that  the  several  roads  constitute  a  connected  and 
united  line,  and  that  the  combination  and  running  arrangements 
existing  among  the  owners  of  the  roads  were  such  as  amounted,  in 
effect,  to  a  partnership ;  and  therefore  the  injury  and  loss  was  a 
common  liability,  and  each  and  all  of  the  companies  are  liable,  no 
matter  upon  what  part  of  the  line  the  loss  occurred. 

No  recovery  can  be  had  upon  the  first  theory,  for  the  reason  that 
the  testimony  wholly  fails  to  establish  that  Opperman  was  the 
agent  of  the  defendant  company.  Some  of  the  wit- 
nesses for  Roach  spoke  of  Opperman  as  the  agent  of 
that  company,  while  others  stated  that  he  was  the  agent 
of  the  New  York,  Lake  Erie  &  Western  R.  Co."  It 
was,  however,  developed,  upon  cross-examination,  that  they  had  no 
knowledge  of  his  authority  or  agency,  beyond  his  action  in  the  sale 
of  the  tickets  and  the  checking  of  the  baggage.  Opperman  testi- 
fied tjiat  he  was  the  authorized  agent  of  the  New  York,  Lake  Erie 
&  Western  R.  Co.,  and  sold  the  tickets  for,  and  as  the  agent  of, 
that  company ;  and  that  he  did  not  represent,  and  was  not  the 
agent  of,  the  defendant  company.  There  was  other  testimony  to 
the  same  effect ;  and  also  that  when  Roach  purchased  his  tickets 
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the  defendant  company  had  no  tickets  on  sale  in  or  about  the  city 
of  New  York, 

The  theory  that  the  defendant  company  was  the  original  con- 
tracting carrier  finds  no  support  in  the  testimony,  and  ^^ 
no  liability  ai'is^s  against  the  company  on  that  ground.  AnavutS^^mL 
Where,  then,  is  the  liability  ?  It  is  contended  by  the  rmr  oveb  co?. 
railroad  company  that  the  New  York,  Lake  Erie  &  '**^***""'^ 
Western  R.  Co.,  being  the  tii-st  carrier,  is  alone  liable.  While  a. 
railroad  company  cannot  be  compelled  to  transport  to  a  point  be- 
yond its  own  line,  it  is  well  settled  that  it  may  lawfully  contract  to 
carry  persens  and  property,  over  its  own  and  other  lines,  to  a  desti- 
nation beyond  its  own  route;  and,  when  such  a  contract  is  made,  it 
assumes  all  the  obligations  of  a  carrier  over  the  connecting  lines  as 
well  as  it  own.  In  such  cases  the  connecting  carriers  engaged  in 
completing  the  carriage  are  deemed  to  be  agents  of  the  first  carrier, 
for  whose  negligence  and  default  the  contracting  carrier  becomes 
liable.  Berg  v.  Atchison,  T.  &  S.  F.  R.  Co.,  30  Kan.  661 ;  s.  c. 
16  Am.  &  Eng.  R.  R.  Cas.  229;  Lawson,  Carr.  §235;  Hutch. 
Carr.  §  145 ;  Thomp.  Carr.  431 ;  2  Rorer,  R.  R.  1234. 

Of  course,  a  railroad  company,  or  other  common  carrier,  may 
limit  its  liability  to  the  loss  or  injury  occurring  on  its  own  line,  and 
the  understanding  or  contract  between  the  parties  is  to  be  deter- 
mined from  the  facts  of  each  case.  Some  of  the  courts  ^^^ 
have  held  that  the  mere  acceptance  of  the  property  wo  thbouoh 
marked  for  transportation  to  a  place  beyond  the  termi-  "*'"'• 
nus  of  the  road  of  the  accepting  carrier  amounts  to  an  undertaking 
to  carry  to  the  ultimate  destination,  wherever  that  may  be,  and,  in 
the  absence  of  any  conditions  or  limitations  to  the  contrary,  will 
make  it  liable  for  loss  occurring  upon  connecting  lines  as  well  as  its 
own ;  while  others  hold  that  in  such  a  case  tiie  carrier  is  only 
bound  to  safely  carry  to  the  end  of  its  own  route,  and  there  to  de- 
liver to  the  connecting  carrier  for  the  completion  of  the  carriage. 
Lawson,  Carr.  §§  238-240.  But  where  a  railroad  company  sells  a 
through  ticket,  for  a  single  fare,  over  its  own  and  other  roads,  and 
checks  the  baggage  of  the  passenger  over  the  entire  route,  more  is 
implied,  it  seems  to  us,  than  in  (he  mere  acceptance  of  the  prop- 
erty marked  for  a  destination  beyond  the  terminus  of  its  own  line. 
The  sale  of  a  through  ticket,  and  the  cl^eckin^  of  the  baggage  for 
the  whole  distance,  is  some  evidence  of  an  undertaking  to  .carry  the 
passenger  and  baggage  to  the  end  of  the  journey.  The  contract 
need  not  be  an  express  one,  but  may  arise  by  implication,  and  may 
be  established  by  circumstances,  the  same  as  other  contracts.  In 
Wisconsin  a  passenger  purchased  a  through  ticket  from  the  Chi- 
cago &  Milwaukee  K.  Co.  from  Milwaukee  to  New  York  City,  and 
at  the  same  time  delivered  her  trunk  to  that  company,  and  received 
therefor  a  through  check  to  New  York  City.  Upon  arrival  at  New 
York,  the  trunk  was  found  to  have  been  opened  and  some  of  the 
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articles  taken  therefrom.  The  Supreme  Court,  in  ruling  upon  the 
effect  of  the  raiVwiay  company  issuing  the  through  ticket  and 
check,  stated  that "  the  ticket  and  checK  given  by  the  Chicago  & 
Milwaukee  B.  Co.  implied  a  special  undertaking  by  that  company 
to  safely  transport  and  carry,  or  cause  to  be  safely  transported  and 
carried,  the  plaintiff  and  her  baggage  over  the  roads  mentioned  in 
the  complaint,  from  Milwaukee  to  the  city  of  New  York.  This, 
we  think,  must,  in  legal  contemplation,  be  the  nature  and  extent 
•of  the  contract  entei*ed  into  and  assumed  by  that  company  when  it 
isold  the  plaintiff  the  through  ticket,  and  gave  a  through  check  for 
the  truuK,  and  received  the  fare  for  the  entire  route.  Candee  v. 
Pennsylvania  R.  Co.,  21  Wis.  589;  Illinois  Cent.  R.  Co.  v.  Cope- 
land,  24  111.  332 ;  Carter  v.  Peck,  4  Sneed,  203 ;  Railroad  Co.  v. 
Weaver,  9  Lea,  38 ;  Baltimore  &  O.  R.  Co.  v.  Campbell,  36  Ohio 
St.  647;  s.  c,  3  Am.  &  Eng.  R.  R.  Cas.  246 ;  2  Borer,  B.  B.  1001. 
From  the  authorities,  we  conclude  that  the  sale  of  a  through 
ticket,  for  a  single  fare,  by  a  railroad  company,  to  a  point  on  a  con- 
necting line,  together  with  the  checking  of  the  baggage  through  to 
the  destination,  is  evidence  tending  to  show  an  undertaking  to 
carry  the  passenger  and  baggage  the  whole  distance,  and  which,  in 
the  absence  of  other  conditions  or  limitations,  and  of  all  other  cir- 
cumstances, will  make  such  carrier  liable  for  faithful  performance, 
and  for  all  loss  on  connecting  lines,  the  same  as  on  its  own.  The 
liability  of  the  first  carrier  does  not  necessarily  relieve  the  defend- 
ant company  from  responsibility.  Each  earner  is  liable  for  the  re- 
sult of  its  own  negligence ;  and  although  the  first  carrier  may  have 
assumed  the  responsibility  for  the  transportation  to  a  point  beyond 
its  own  route,  any  of  the  subsequent  or  connecting  carriers  to 
whose  default  it  can  be  traced  will  be  liable  to  the  owner  for  the 
loss  of  his  baggage.  Hutch.  Can*.  §  715 ;  Aigen  v.  Boston  &  M. 
B.  Co.,  132  MSss,  423 ;  s.  c,  6  Am.  &  Eng.  B.  B.  Cas.  426 ;  Bail- 
road  Co.  V,  Weaver,  9  Lea,  89. 

The  defendant  company  cannot,  however,  be  held  liable  upon 
that  ground,  because  there  is  no  evidence  that  the  baggage  was  in- 
jured or  lost  while  in  the  custody  of  that  company,  nor  was  it  in 
fact  shown  upon  what  part  of  the  route  the  injury  or  loss  occurred. 
The  other  theory  upon  which  a  recovery  is  sought  is  that  the 
several  connecting  lines  over  which  the  baggage  was  to  be  carried 
should  be  treated  as  a  continuous  and  united  line,  and  that  the  ar- 
rangements made  by  the  several  lines  for  through  traffic  was  such 
WBRHBR  AB-  ^  ^o  coustituto  thcm  a  partnership.  There  is  a  singu- 
lar lack  of  testimony  in  the  case,  not  only  respecting 
the  terms  of  the  contract  with  the  passenger,  but  also 
in  regard  to  the  relations  existing  among  the  several 
carriers.  Not  a  word  of  testimony  was  introduced  as  to  the  running 
arrangements  between  the  companies,  nor  the  basis  upon  which 
through  business  was  done.    The  practice  or  custom  of  the  compa- 
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Dies  ill  the  past  was  not  shown,  neither  was  there  any  proof  that 
they  had  ever  co-operated,  or  had  done  any  through  business,  beyond 
the  transaction  in  question.  It  was  not  even  shown  what  the  form 
of  the  tickets  was,  nor  what  were  tlie  stipulations,  if  any,  printed 
on  them.  There  was,  in  fact,  no  evidence  upon  which  to  predicate 
a  theory  of  partnership,  or  that  each  of  the  companies  was  the 
agent  of  all  the  others,  except  the  single  transaction  of  selling  the 
tickets  and  checking  the  baggage.  It  is  doubtless  true  that  ar- 
rangements  ai'e  frequently  made  among  railroad  companies,  whose 
lines  connect,  for  through  traffic,  which  constitute  them  partners. 
Such  an  arrangement  is  greatly  to  the  advantage  of  the  companies. 
The  convenience  which  it  affords  the  public  invites  business,  and 
swells  the  traffic  of  the  companies  engaged  in  the  joint  enterprise. 
These  arrangements,  among  associated  Imes,  render  it  difficult  for 
the  passenger  or  shipper,  in  case  of  loss  or  injury  of  his  property, 
to  ascertain  where  the  loss  occurred.  But  no  such  difficulty  lies  in 
the  way  of  the  railroad  companies..  They  have  the  facilities,  and 
can  easily  trace  the  property  to  the  company  which  caused  the  in- 
jury or  loss.  In  interpreting  the  agreements  and  conduct  of  asso- 
ciated lines,  engaged  in  a  mrough  traffic,  public  policy,  and  the 
inconvenience  mentioned,  should  be  considered,  and  thev  should  be 
fairly  and  liberally  interpreted  towards  the  patrons  oi  the  lines, 
holding  the  companies,  where  it  is  admissible,  under  the  rules  of 
law,  to  a  common  liability  as  partners.  But  such  arrangements  for 
through  traffic  cannot  be  held  to  be  a  partnership  unless  there  is  a 
community  of  interest  among  the  companies,  and  under  which 
each  shares  the  profits  and  losses  of  the  enterprise.  The  mere  sale 
of  a  through  coupon  ticket  over  the  connecting  lines  of  several 
companies,  and  tne  checking  of  the  baggage  to  the  end  of  the 
route,  does  not  show  such  a  community  of  interest  as  would  make 
them  partners  inter  aese^  or  as  to  third  persons.  This  question  has 
been  directly  adjudged. 

A  through  ticKet  was  purchased  for  passage  from  New  York  to 
Washington  over  three  lines  of  railroad  which  constituted  a 
through  line  for  the  transportation  of  passengers  and  saxb-authob^ 
freight,  and  the  passenger  purchasing  the  ticket  received  "*"• 
a  through  check  for  her  baggage,  it  appeared  that  the  fare  re- 
ceived for  through  tickets  was  accounted  for  by  the  company  sell- 
ing the  tickets  to  the  other  lines  according  to  certain  established 
rates,  but  there  was  no  division  of  losses ;  and  it  was  held,  in  an 
action  against  the  last  carrier  t^  recover  for  lost  baggage,  that  the 
first  carrier  was  liable  for  losses  occurring  on  its  own  fine,  as  well 
as  any  other  connecting  line  throughout  the  whole  distance,  but 
that  the  arrangement  oi  the  three  companies  for  the  sale  of  through 
tickets,  and  the  issuance  of  through  checks,  while  it  resembled  a 
partnership,  did  not  constitute  one,  nor  make  any  of  the  connect- 
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ino^  carriers  liable  for  a  loss  not  occurring  on  its  own  line.     Croft 
V,  Baltimore  &  O.  R,  Co.,  1  McArthur,  492. 

In  Hartan  v.  Eastern  R.  Co.,  114  Mass.  44,  it  was  ruled  that 
arrangements  between  connecting  roads  forming  a  continuous  line, 
for  tlie  sale  of  through  coupon  tickets,  which  enabled  passengers 
to  pass  over  all  the  roads  without  change  of  cai-s,  did  not  imply 
joint  interest  or  joint  liability. 

In  another  case,  where  several  carriers  whose  lines  connected 
made  an  agreement  among  themselves  to  appoint  a  common  agent 
at  each  end  of  a  continuous  line  to  sell  through  tickets  and  re- 
ceive fare,  it  was  held  that  this  arrangement  did  not  constitute 
them  partners  as  to  passengers  who  purchased  through  tickets,  so 
as  render  each  of  the  companies  liable  for  losses  occurring  on  any 
portion  of  the  line.    Ellsworth  v.  Tartt,  26  Ala.  733. 

A  somewhat  similar  case  was  decided  in  New  York.  There  a 
passenger  purchased  a  through  ticket  from  New  York  to  Montreal, 
over  several  connecting  lines  o|  railroad,  owned  by  several  com- 
panies. The  ticket  was  a  strip  of  paper  divided  into  coupons, 
whereof  one  was  to  be  detached  and  surrendered  to  the  conductor 
of  each  line  on  the  route.  The  passenger,  instead  of  giving  his 
valise  into  the  charge  of  the  agent  of  the  company,  and  receiving 
a  check  therefor,  kept  it  in  his  own  charge  to  the  terminus  of  the  line 
of  the  first  carrier,  where  he  delivered  it  to  the  agent  of  the  con- 
necting line,  who  checked  it  through  to  another  point  on  the  road. 
It  appeared  that  an  arrangement  had  been  entered  into  between  the 
various  lines  from  New  York  to  Montreal  to  connect  regularly. 
Tickets  were  sold  in  New  York  for  the  entire  route,  or  intermedi- 
ate places,  under  the  direction  of  a  general  agent,  'who  was  paid 
by  the  several  companies.  The  rate  of  fare  was  different  on  the 
different  roads,  and  each  company  received  its  own  proportion  of 
the  whole  fare  or  passage  money  at  the  close  or  at  the  beginning  of 
every  month,  according  to  the  established  rates  of  fare.  It  was 
held  that  there  was  nothing  in  an  arrangement  like  this  to  consti- 
tute the  different  companies  partners  for  the  transportation  of  pas- 
sengers or  baggage,  so  as  to  make  one  of  them  liable  in  common 
with  the  othere  for  the  loss  of  the  valise.  It  was  decided  that 
"  the  arrangement  may  be  beneficial  to  them  as  well  as  to  the  pub- 
lic, inasmuch  as,  by  facilitating  travel,  it  may  tend  to  increase  it; 
but  that  would  not  create  that  joint  interest — that  community  in 
profit  and  loss — which  is  essential  to  the  existence  of  a  partner- 
ship." Straiton  v.  New  York  &  ^Sf.  H.  R.  Co.,  2  E.  D.  Smith, 
184;  Hot  Springs  R.  Co.  v.  Trippe,  42  Ark.  465  ;  s.  c,  18  Am.& 
Eng.  R.  R.  Cas.562:  Aigen  v.  Boston  &  M.  R.  Co.,  132  Mass. 
423 ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  426 ;  Darling  v.  Boston  &  W. 
R.  Co.,  11  Allen,  295 ;  Kessler  v.  Railroad  Co.,  61  N.  Y.  538 ;  Ir- 
win V.  Railroad  Co.,  92  III.  103 ;  Insurance  Co.  v.  Railroad  Co., 
104  U.  S.  146 ;  s.  c,  3  Am.  &  Eng.  R.  R.  Cas.  260. 
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Among  the  cases  relied  on  by  the  defendant  in  error  is  Hart  v. 
Railroad  Co.,  8  N.  Y.  37.  In  that  case  the  defendant,  which  was 
one  of  three  railroad  companies  owning  distinct  portions  of  a  con- 
tinuous road,  was  held  liable  for  the  loss  of  the  baggage  of  a  passen- 
fer  received  at  one  terminus  to  be  carried  over  tne  whole  road, 
'he  liability  was  not,  however,  based  alone  upon  the  selling  of 
the  ticket  and  the  checking  of  the  baggage.  In  addition  to  through 
tickets,  it  appeared  that,  under  the  agreement  made,  each  of  the 
railroad  companies  ran  its  cars  over  the  whole  route,  and  employed 
the  same  agents  to  sell  passage  tickets.  Besides  these  facts,  it  ap- 
peared that  the  lost  baggage liad  been  placed  directly  in  charge  of 
the  servants  of  the  defendant  company,  and  that  its  loss  was  due 
in  part  to  the  negligence  of  that  company. 

Texas  &  P.  R.  Co.  v.  Fort,  a  decision  by  the  commission  of  ap- 
peals of  the  State  of  Texas,  reported  in  9  Am.  &  Eng.  R.  R.  Cas. 
392,  is  also  relied  on.  There  it  is  held  that  the  delivery  of 
through  checks,  upon  which  were  stamped  letters  indicating  the 
different  railways  over  which  the  baggage  would  go,  constituted  a 
contract  under  which  the  several  companies  were  liable,  regard- 
less of  the  line  upon  which  the  loss  occurred — a  proposition  to  which 
we  cannot  accede.  The  decision  in  this  case  is  based  upon  the 
ruling  in  Hart  v.  Railway  Co.,  supra,  which,  as  we  have  seen,  was 
determined  upon  other  considerations. 

The  same  may  also  be  said  respecting  Texas  &  P.  R.  Co.  v.  Fer- 
guson, another  decision  of  the  commission  of  appeals  of  Texas,  9 
Am.  &  Eng.  R.  R.  Cas.  395,  as  well  as  Harp  v.  The  Grand  Era,  1 
Woods,  184. 

The  only  other  case  relied  on  is  Wolff  v.  Central  R.  Co.,  68  Ga. 
653.  It  was  there  held  that  where  a  passenger,  with  a  through 
ticket  over  a  connecting  line,  checks  his  baggage  at  the  starting 
point  through  to  his  destination,  and,  upon  arrival  there,  found  that 
it  had  been  injured,  lie  might  sue  the  railroad  company  which 
issued  the  check,  or  the  one  delivering  the  baggage  in  bad  order. 
Upon  the  facts  in  that  case  the  court  determined  that  the  company 
selling  the  tickets  was  to  be  regarded  as  the  agent  of  the  other 
companies  composing  the  line,  and  intimated  that,  where  a  passen- 
ger travels  over  a  continuous  line  on  a  through  ticket,  and  the  bag- 
gage is  sent  on  a  through  check,  that  any  one  of  the  companies 
may  be  held  liable  for  spoliation  of  the  baggage,  irrespective  of  the 
point  at  which  it  actually  occurred,  and  the  query  is  also  raised  as 
to  whether  they  are  jointly  liable  as  partners.  The  writer  of -the 
opinion  held  that  by  the  sale  of  the  tickets,  and  the  division  of  the 
receipts  at  periodical  settlements,  they  acted  as  principals,  and  not 
as  agents,  and  that  by  such  action  they  stood  substantially  in  the 
position  of  partners  in  the  through  business,  and  were  jointly  and 
severally  liable  as  such.  The  concurrence  of  the  other  justices  was, 
however,  placed  upon  the  ground  that  as  the  last  carrier,  and  the 
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one  which  was  sued,  received  the  ba^ga^e  in  apparent  good  condi- 
tion, it  was  presnmably  liable ;  and  the  cnief  justice  stated  that  this 
was  the  exact  point  decided.  It  is  difficult  in  manj  cases  to  deter- 
mine whether  the  arrangements  and  agreements  of  connecting  car- 
riei*8  are  such  as  to  constitute  each  of  them  principals,  or  to  place 
them  in  the  relation  of  partners;  but  neither  upon  i*eason  nor  au- 
thority can  we  hold  that  the  sale  of  through  tickets,  and  the  check- 
ing of  baggage  over  the  connected  lines  of  several  companies,  with- 
out other  proof  of  their  relations,  or  the  basis  upon  whidh  the  busi- 
ness was  done,  is  sufficient  to  make  them  jointly  and  severally  liable 
as  partners. 

The  instructions  of  the  court  not  being  in  accord  with  the 
views  herein  expi'essed,  and  the  evidence  being  insufficient  to 
support  the  verdict,  the  judgment  of  the  district  court  must  there- 
fore be  reversed  and  the  cause  remanded  for  another  trial. 

(All  the  justices  concurring.) 

Liability  of  Connecting;  Linos  of  Carriers  for  Loss  of  Baggage. — See, 
generally,  B.  &  O.  R.  Co.  v.  Campbell,  8  Am.  &  Eng.  R.  R.  Cas.  246 ;  Wol£ 
V.  Central  R.Co.,  6  lb.  441;  Texas,  etc.,  R.  Co.  v.  Fort,  9  lb.  392;  Texas, 
etc.,  R.  Co.  V,  Ferguson,  9  lb.  895;  Isaacson  «.  N.  T.,  etc.,  R.  Co.,  16  lb. 
IBS. 


Feldeb 

V, 

Columbia  and  Greenville  B.  Oa 

(21  South  Carolina^  85.) 

The  complaint  alleged  that  plaintiff  purchased  at  A  a  through  ticket  to  C, 
over  railroad  lines  £  and  F,  and  on  the  route  lost  her  trunk,  for  which  she 
demanded  damages  of  F.  Edd^  that  in  failing  to  allege  that  £  and  F  were 
joint  contractors,  or  that  the  trunk  had  been  received  by  F,  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  sale  of  a  through  ticket  over  two  or  more  connecting  lines  of  railroad 
is  not  evidence  of  a  joint  contract  between  such  roads  whereby  one  should 
become  responsible  for  the  default  of  another. 

In  action  against  a  railroad  company  for  the  value  of  a  trunk  lost  on  a 
oonnectine  line  before  it  reached  the  defendant's  road,  a  nonsuit  was  properly 
ordered,  uiere  being  no  evidence  of  a  joint  contract  between  the  two  rail- 
roads. 

This  case  distinguished  from  Bradford  v.  South  Carolina  R.  Co.,  7  Rich. 
201. 

Mr.  Justice  McGowak  concurred  in  the  result. 

Before  Hudson,  J.,  Eichland. 

This  was  an  action  by  Marion  H.  Felder  against  the  Columbia 
&  Greenville  R.  Co.     Tlie  opinion  states  the  case. 
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Andrew  Crawford  for  appellant. 
Pope  dk  HasJceU  contra. 

The  opinion  of  the  oonrt  was  delivered  by  MoIyeb,  J.  The  plain- 
ti£  brings  this  action  to  recover  damages  for  the  loss  of  her  trunk 
and  its  contents  while  travelling  over  a  line  of  connecting  rail- 
roads, of  which  the  defendant  is  one,  from  Atlanta,  facts. 
Georgia,  to  Columbia,  South  Carolina.  The  material  allegations 
of  her  complaint  are  as  follows:  "  That  during  the  month  of  De- 
cember, 1881,  and  on  or  about  the  twenty-seventh  day  thereof,  she 
was  a  passenger  on  board  of  a  train  which  left  Atlanta  that  day 
over  the  Atlanta  &  Charlotte  Air  Line  B.,  she  having  purchased 
a  ticket  from  that  point  to  Columbia,  South  Carolina,  by  way  of 
the  Atlanta  &  Charlotte  Air  Line  R.  over  the  Columbia  &  Green- 
ville R."  Next  follows  an  allegation  "  that  while  travelling  over 
the  lines  of  road  and  along  the  route  provided  by  the  terms  of  her 
ticket,  at  the  time  indicated  in  the  foregoing  paragraph,  the  said 
railroad  officials  took  charge  of  this  nlaintiflPs  baggage,  to  wit,  a 
sole-leather  trunk,  .  .  which  said  truuK  from  that  time  has  never 
been  restored  to  the  owner  thereof,  although  repeated  demands 
have  been  made  for  its  restoration."  And  finally  it  is  alleged, 
"  That  although  this  plaintiff  and  her  baggage  were  carried  for 
hire,  yet  these  defendants,  not  regarding  their  duty,  did  not  use 
proper  care  therein,  but  by  the  negligence  and  improper  conduct 
of  tneir  servants  said  timnk  and  contents  were  wholly  lost,  to  the 
damage  of  the  plaintiff  eight  hundred  dollars." 

For  a  defence  to  this  action  the  defendant  insists,  first,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  this  defendant ;  second,  upon  a  general  denial  of  the 
allegations  of  the  complaint  above  set  forth ;  third,  that  defendant 
never  undertook  to  carry  and  deliver  the  trunk  alleged  to  have 
been  lost,  and  that  the  same  had  never  been  delivered  to  or  re- 
ceived by  defendant. 

The  testimony  adduced  on  the  part  of  the  plaintiff  is  fully  set 
out  in  the  "Case,"  and  was  to  the  effect  that  the  plaintiff,  by  her  agent, 
bought  a  through  ticket  from  Atlanta  to  Columbia  ;  that  the  bag- 
gage master  in  Atlanta  was  requested  to  check  the  trunk  in  ques- 
tion, along  with  other  baggage  belonging  to  the  party  with  wnom 
the  plaintiff  was  travelling,  to  Colnnibia,  who  replied  that  he  had 
no  tnrough  checks,  but  that  it  was  all  right,  and  they  would  go 
through  to  Columbia  all  right,  and  wrote  something  on  the  trunks ; 
that  the  trunk  in  question  was  first  missed  at  Seneca  City,  and  has  not 
been  seen  since,  the  witness  saying, "  To  the  best  of  my  knowledge  it 
was  not  put  on  the  Columbia  and  Greenville  train ;"  that  tnere 
was  a  connection  of  roads  from  Atlanta  to  Columbia  by  way  of 
the  Atlanta  &  Charlotte  Air  Line  E.  over  the  Columbia  &  Green- 
ville R.  during  the  time  of  the  alleged  loss  of  the  trunk ;  that 
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througli  tickets  were  sold  over  this  route  from  Atlanta  to  Colum- 
bia, and  vice  versa  /  that  the  sevemi  roads  of  the  line  received 
compensation  from  the  gross  amount  for  which  the  through  ticket 
sold  according  to  the  number  of  miles  travelled  on  eacli  of  the 
roads;  that  there  was  an  arrangement  existing  among  these  roads 
composing  this  line  of  travel  having  in  view  the  diverting  of 
travel  from  other  lines  which  stretched  out  from  Atlanta  to  the 
same  point ;  that  A.  Pope  was  the  general  passenger  agent  of  this 
line  of  roads,  and  had  very  large  powers  in  relation  to  matters  of 
passenger  travel  and  their  baggage  ;  that  he  had  authority  to  bind 
the  roads  in  matters  relating  to  his  department,  but  could  not  over- 
ride the  authority  of  the  presidents  of  the  several  roads,  under 
whose  authority  he  made  the  rates  of  transportation  at  important 
points;  that  said  A.  Pope, , in  replying  to  a  letter  of  plaintiff's 
counsel,  stated  that  a  search  for  the  missing  trunk  was  being  con- 
ducted under  the  dii*ection  of  the  general  baggage  agent,  and  that 
"if  a  liability  is  established  upon  either  one  of  the  roads  at  inter- 
est, viz.,  the  A.  &  C.  A.  L.  R.  or  G.  &.  C.  E.,  a  properly  audited 
claim  for  the  value  of  the  trunk  will  be  promptly  paid." 

At  the  conclusion  of  this  testimony  on  behalf  of  the  plaintiff,  a 
nonsuit  was  moved  for  and  granted,  upon  the  ground  that  "  there 
was  a  total  failure  to  prove  any  liability  of  the  defendant  company, 
as  the  loss  had  been  proved  to  have  occurred  before  defendant's 
line  was  reached,  and  that  there  was  no  evidence  of  any  contract 
by  which  defendant  could  be  held  liable  for  loss  of  baggage  on 
other  lines." 

The  plaintiff  appeals  upon  the  following  grounds :  "  1.  That  the 
railroads  constituting  the  line,  viz.,  the  Atlanta  &  Charlotte  Air 
0R0U5D8  0F  1*1"^  and  the  Columbia  &  Greenville  Eailroads,  were 
APPBAL.  joint  contractors  for  the  carriage  and  delivery  of  pas- 

sengers and  their  baggage,  and  as  such  responsible  for  the  loss  of 
the  latter.  2.  That  it  was  proper  practice  to  sue  the  Columbia  & 
Greenville  R.  Co.  for  the  loss  as  proved  in  this  action,  they  being 
one  of  the  contractors.  3.  That  there  was  abundance  of  testimony 
in  the  cause  sustaining  the  foregoing  exceptions  which  should 
have  been  submitted  to  the  jury  for  them  to  pass  upon,"  The 
remaining  ground  of  appeal  having  been  abandoned,  need  not  be 
stated. 

It  is  quite  clear  that  the  circuit  judge  was  entirely  right  in  hold- 
ing that  there  was  an  entire  failure  to  prove  any  inde- 
LiAWLiTT*"^"oJ  pendent  liability  on  the  part  of  the  defendant  com- 
fendawt''  com-  pany,  for  there  was  not  only  no  testimony  tending  to 
^^^'  show  that  the  missing  trunk  had  ever  been  delivered  to 

or  received  by  defendant,  but  the  plaintiff's  own  witness  testified 
that  the  trunk  was  missed  at  Seneca  City,  before  reaching  defend- 
ant's line,  and  that  to  the  best  of  his  knowledge  it  was  not  put  on 
the  Columbia  &  Greenville  train.     The  correctness  of  this  seems 
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to  be  recognized  by  the  appellant,  for  in  her  exceptions  the  only 
point  she  makes  is  that  the  defendant  was  a  joint  contractor  with 
the  Atlanta  &  Charlotte  Air  Line  R,,  to  whom  the  trunk  was  de- 
livered, and  as  such  liable  for  the  negligence  of  that  company ;  or 
at  least  that  tliere,  was  sufficient  evidence  of  such  joint  contract  to 
require  that  the  question  should  have  been  submitted  to  the  jnry. 

The  fii'st  and  fundamental  difficulty  in  the  way  of  the  plaintiff 
seems  to  us  to  be  this,  that  there  was  no  allegation  in  her  complaint 
of  any  such  joint  contract,  and  no  allegation  that  the  trunk  in 
question  was  ever  delivered  to  or  received  by  the  defendant  com- 
pany, and  hence  the  complaint  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  this  defendant,  and  for  that  reason 
should  have  been  dismissed.  But  even  assuming  that  the  com- 
plaint did  contain  such  allegations,  we  .think  that  there  was  an 
utter  lack  of  evidence  to  sustain  either  allegation.  As  we  have 
already  said,  there  was  not  only  no  evidence  to  sustain  the  last 
mentioned  allegation,  but  the  testimony  distinctly  disproved  it.  So 
that  the  only  inquiry  is  whether  there  was  any  evidence  tending  to 
show  a  joint  contract  between  these  railroad  companies  whereby 
the  one  should  become  responsible  for  the  default  of  the  other. 
We  have  looked  in  vain  through  the  testimony  for  any  such  evi- 
dence. 

Surely,  the  fact  that  through  tickets  were  sold  from  Atlanta  to 
Columbia  and  from  Oohimbia  to  Atlanta  affords  no  such  evidence. 
Through  tickets  are  oftentimes  intended  as  much,  if  not  ^^^^ 

more,  for  the  convenience  and  advantage  of  the  travel-  or  thbouoh 
Jing  public  as  for  that  of  the  niilroads  over  which  they 
are  sold  ;  ai\d  if  the  principle  should  be  established  that  the  sale  of 
through  tickets  over  a  line  of  connecting  railroads  constituted  evi- 
dence of  a  joint  contract  between  such  roads  whereby  one  would 
become  responsible  for  the  defaults  of  another,  the  effect  would 
doubtless  prove  very  injurious  to  the  interests  and  convenience  of 
the  travelling  public.  For  if  such  were  the -rule,  railroad  compa- 
nies would  not  be  very  likely  to  make  these  ai-rangements  so  con- 
ducive to  the  comfort  and  convenience  of  passengers,  as  the  effect 
would  be  to  make  each  of  the  companies  composing  the  line,  no 
matter  how  long  it  might  be,  guarantors  of  the  conduct  of  each  of 
the  other  companies.  A  passenger  buying  a  through  ticket  from 
Columbia  or  New  Orleans  to  New  York,  and  sustaining  some  loss 
or  damage  somewhere  along  the  route,  might  bring  his  action 
against  tue  richest,  best  equipped  and  most  carefully  managed  rail- 
road constituting  a  portion  of  the  line,  and  recover  damages  from 
it,  when  in  fact  his  loss  or  damage  was  sustained  while  travelling 
over  a  link  in  the  line  owned  by  a  totally  insolvent  corporation,  in 
bad  order  and  carelesslv  managed. 

But  we  need  not  discuss  the  question,  for  we  think  that  the 
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point  has  been  distinctly  ruled  in  the  very  case  so  mndi  relied  on 
by  appellant,  Bradford  v.  Soath,  Carolina  B.  Co.,  7 
Sich.  201.  Nor  do  we  think  that  there  was  anything 
in  the  other  evidence  adduced  tending  to  show  any  sucn 
joint  contract  between  these  companies  as  would  make  one  liable 
for  the  defaults  of  the  other.  All  of  the  evidence  is  entirely  con- 
sistent with  the  idea  that  the  only  arrangement  between  these  com- 
panies was  the  usual  one  for  the  sale  o^  through  tickets,  whereby 
passen&^ers  would  be  attracted  to  the  line  composed  of  these  differ- 
ent railroads,  for  their  own  convenience,  and  none  of  it  points  to 
the  assumption  of  any  joint  liability. 

The  case  of  Bradford  v.  South  Carolina  K.  Co.,  S'upray  mainly 
relied  upon  by  the  appellant,  differs  materially  from  tnis  case.  In 
BRADTORD  the  first  place,  there  was  in  that  case  a  distinct  allega* 
CABB  mxAunmo.  ^j^jj  ^^^^^  j-jj^  geveral  companies  composing  the  line  from 

Chattanooga  to  Charleston  were  joint  contractoi-s,  and  the  testi- 
mony principally,  if  not  solely,  relied  upon  by  the  court  as  suflS- 
cient  to  establish  such  joint  contract  was,  not  the  through  receipt 
which  the  courts  said  would  not  be  6u£Scient  to  establish  it,  but  the 
fact  that  the  defendant  company  had  published  an  advertisement,  in 
which  thev  announced  to  the  public  that  ^^  by  a  recent  arrangement 
between  the  South  Carolina,  tne  Georgia,  and  Western  &  Atlan- 
tic Eailroads,  a  through  ticket  for  freigiit  on  cotton  has  been  made 
from  Chattanooga,  Tenn.,  to  Charleston,  S.  C,  at  the  rate  of  sixty- 
five  cents  per  100  lbs.  It  is  highly  necessary,  in  order  to  insure 
correctness  in  the  transaction  of  this  business,  that  the  agent  of  the 
South  Carolina  B.  at  Hamburg  should  be  aware  of  the  number  of. 
bales  and  marks  of  each  shipment.  Shippers  are  therefore  ear- 
nestly requested  to  take  duplicate  receipts,  one  of  which  must,  in 
all  cases,  be  forwarded  per  mail  to  the  above-mentioned  agent,  m 
order  to  jm  responaibUty  on  this  company.  With  these  precau- 
tions,  the  business  can  and  will  be  transacted  mutually  satisfacto- 
rily to  all  concerned.  The  roads  pledge  themselves  to  give  all 
practicable  dispatch  to  cotton  intrusted  to  them  for  transporta* 
tion." 

The  words  which  we  have  italicised  in  the  foregoing  advertise- 
ment showed  very  clearly  that  there  was  a  joint  contract,  and  cer- 
tainly the  South  Carolina  R.  Co.,  in  the  face  of  these  words,  could 
not  deny  it.  The  evidence  showing  that  duplicate  receipts  had 
been  forwarded  to  the  agent  at  Hamburg,  and  thus  the  condition 
upon  which  the  liability  of  the  defendant  company  was  to  attach 
having  been  performed,  that  companv  could  not  deny  it,  even 
though  the  testimony  seemed  to  show  that  the  damage  to  the  cotton 
in  question  was  sustained  before  it  reached  the  SouHi  Carolina  B. ; 
for  that  company  had,  by  the  terms  of  its  advertisement,  in  effect, 
agreed  that  its  responsibility  should  be  fixed  so  soon  as  one  of  the 
duplicate  receipts  had  been  forwarded  to  its  agent  at  Hamburg, 
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which  was  done.  The  court,  therefore,  properly  held  that  the  evi- 
dence was  quite  sufficient  to  require  that  the  question  as  to  whether 
there  was  a  joint  contract  should  be  submitted  to  the  jury.  But  in 
this  case  we  find  no  such  testimony,  and  we  see  no  error  on  the 
part  of  the  circuit  jtid^e  in  granting  the  nonsuit. 

The  judgment  oi  this  court  is  that  the  judgment  of  the  Circuit 
Conrt  be  affirmed. 

Mr.  Chief -Justice  Simpson  concurred  generally,  but  Mr.  Justice 
McGowAN  only  in  the  result. 

See  Atchison,  Topeka  &  Santa  F6  R.  Co.  «.  Roach,  and  note,  ante,  p.  257. 


Savannah,  Flobida  and  Western  B.  Co. 

V. 

McIntosh. 

(73  Georgia,  582.) 

Where  a  passenger  purchased  a  through  ticket  over  a  line  of  railroads, 
having  a  coupon  attacned  for  each  road,  and  checked  his  baggage  through 
to  bis  destination,  if,  upon  his  arrival,  it  was  found  to  be  lost,  ne  could  hold 
the  last  road  of  the  line  responsible  therefor. 

Cnr  CouKT  of  Savannah. 

Mcintosh  sued  the  Savannah,  Florida  &  Western  R.  Go.  for 
$861.95,  on  account  of  loss  of  a  trunk.  The  facts  were  that  ^in« 
tiff  purchased  from  the  agent  of  the  Galveston,  Houston  &  Hen- 
derson R.,  at  Galveston,  a  through  ticket  to  Savannah,  having  cou- 
i>ons  for  the  various  roads  of  the  connecting  line  over  which  he 
lad  to  pass.  These  coupons  were  toi*n  oft  by  the  respective  roads, 
and  in  such  cases,  the  roads  would  settle  with  each  other  at  stated 
intervals.  PlaintifPs  trunk  was  checked  through  to  Savannah. 
On  arriving  there,  it  could  not  be  found,  and  plaintiff  sued  de- 
fendant as  the  last  of  the  line  of  roads  over  whicn  he  passed. 

Defendant  introduced  testimony  tending  to  show  tnat  it  never 
received  the  trunk,  and  there  was  conflict  as  to  the  value  of  its 
contents. 

The  jury  found  for  the  plaintiff  $711.95.  Defendant  moved 
for  a  new  trial,  which  was  refused,  and  it  excepted. 

Chishci/m,  <b  Erwvn,  for  plaintiff  in  error. 

Denina/tJc  <b  Adams  for  defendant. 

Jaokson,  C.  J. — ^The  question  made  here  is,  whether  the  last  of 
a  diain  of  railroads  is  liable  to  a  passenger  for  his  baggage,  which 
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was  checked  throngh  from  Galveston  fo  Savannah,  the  passenger 
having  pnrchased  at  Gralveston  a  through  ticket  with  coupons  for 
the  several  links  of  road  making  the  chain. 

It  is  not  an  open  question  in  this  court.     In  Hawley  v.  Screven 

et  aLy  recei vol's,  62  Ga.  347,  it  was  held  that  the  Atlan- 

or  ooRRBCTiNo  tic  &  Gulf  R.  Co.,  of  which  defendants  were  receivers, 

LINKS  18    UABU     i*/*.^1«^  jf  •ii^i  i 

FOR  LOBS  or  bemg  iirst  of  a  cham  of  roads,  was  responsible,  thougii 
sAooAOK.  .^  showed  delivery  of  the  baggage  to  the  next  connect- 

ing line.  In  Wolff  v.  Central  R.  Co.,  68  Ga.  653  ;  s.  c.  6  Am.  & 
Eng.  R.  R.  Cas.  441,  it  was  held  that  the  Central  R.  Co.  was  re- 
sponsible for  baggage  checked  in  New  York  to  Macon,  being  the 
last  link  in  the  chain  of  roads,  which  is  the  identical  case  now 
made. 

The  principles  ruled  in  these  cases  cover  this  ;  and  the  last  case 
especially  ought  to  be  held  law,  for  it  is  reason  and  sense.  It  is 
at  the  end  of  the  line  where  the  passenger  has  been  landed  that  he 
needs  his  baggage.  When  Wolff  got  to  Macon  from  New  York, 
he  wanted  his  baggage.  He  got  a  check  for  it  in  New  York, 
thereby  binding  tlie  combination  of  roads  for  money  received 
there,  part  to  be  paid  each,  to  put  him  and  baggage  off  at  Macon, 
and  this  court  ruled  that  the  last  road  of  his  trip,  terminating  at 
Macon,  was  liable.  So  Mcintosh,  at  Galveston,  made  a  similar 
contract,  got  a  similar  coupon  ticket,  and  received  a  check  for  his 
baggage  deliverable  at  Savannah.  The  plaintiff  m  error  was  the 
last  road,  just  as  the  Central  R.  was  in  tne  case  in  68  Ga.,  and  it 
must  pay  for  this  baggage.  It  makes  no  difference  to  the  passen- 
ger wnere  the  loss  occurred — whether  before  or  after  he  stepped 
aboard  the  plaintiff  in  error's  cars.  The  check  made  it  unneces- 
sary for  him  to  see  that  it  was  put  on  the  baggage-car  of  plaintiff 
in  error.  Just  as  this  court  held  in  62  Ga.,  supra^  that  though  the 
first  company  showed  it  had  transferred  the  baggage  to  the  second, 
yet  itself  was  still  liable;  so  here,  though  this  plaintiff  in  error 
might  prove  that  the  trunk  was  not  delivered  by  transfer  to  it,  yet 
it  is  liable.  It  was  in  contemplation  of  the  contract  and  the  por- 
tion of  money  it  got  under  tne  contract  at  Galveston,  by  getting 
the  coupon,  the  evidence  of  money  on  settlement  with  the  combi- 
nation, that  it  then  received  the  trunk  and  became  responsible  for 
its  safe  delivery. 

When  it  has  paid  Mcintosh  for  the  baggage,  then  let  it  reim- 
burse itself  out  of  that  one  of  the  links  in  the  combination  whose 
fault  or  negligence  lost  it.  It  is  just,  equitable,  public  policy, 
sound  sense,  and  must  be  good  law.  At  any  rate,  it  is  the  law  of 
Georgia  ruled  in  the  62d  and  68th  reports,  avpra^  and  which  we 
could  not  alter  without  reviewing  those  cases,  if  we  would,  and 
would  not  alter  if  we  could.    We  see  no  error  in  the  other  points. 

Judgment  affirmed. 
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Liability  of  Last  Carrier  of  Connecting  Lines  for  Baggage  Lost  or  injured. 
— Where  a  passenger  purchased  in  Chicago  a  ** through  ticket"  for  New 
YorlE,  consisting  of  four  coupons  to  be  separated  and  delivered  upon  de- 
mand, three  of  them  at  points  between  Chicago  and  Albany  and  the  fourth 
after  leaving  the  latter  place;  held^  that  the  railroad  company  owning  the  last 
route  of  the  journey,  from  Albany  to  New  York,  was  liable  for  the  Toss  of  a 
trunk.     McCormick  v,  Hudson  River  R.  Co.,  4  E.  D.  S.  (N.  Y.)  181. 

In  Lin  v,  Terre  Haute,  etc.,  R.  Co.,  10  Mo.  App.  125,  hdd  that  evidence 
that  when  delivered  by  the  last  carrier  baggage  was  broken  open  and  part 
of  its  contents  missing  \a  prima  fade  evidence  that  the  loss  occurred  through 
the  negligence  or  fraud  of  the  last  carrier. 

Where  a  passenger  with  a  through  ticket  over  a  connecting  line  of  railways 
checks  his  baggage  at  the  starting  point  through  to  his  destination,  and  upon 
arrival  it  is  damaged  or  has  been  broken  open  and  robbed,  he  may  sue  the 
company  delivering  the  baggage  in  bad  order.  Wolff  v.  Cent.  R.  Co.,  68  Ga. 
658  (6  Am.  &  Eng.  R.  R.  Cas.  441). 

The  possession  by  a  passenger  of  a  baggage  check  is  prima  facie  evidence 
that  the  company  has  tne  baggage.  And  on  a  change  of  passage  from  one 
railroad  to  another,  if  the  agent  of  the  road  does  not  find  the  baggage  which 
is  checked  he  should  sive  immediate  notice  to  the  owner,  or  the  company 
owning  the  road  on  which  the  passenger  embarks  will  be  held  liable.  Davis 
9.  Michigan  Southern,  etc.,  R.  Co.,  22  111.  278. 

But  see  Wolff  v.  Cent.  R.  Co.,  68  Ga.  653  (6  Am.  &  Eng.  R.  R.  Cas.  441), 
where  it  was  ?ield  that  section  2084  of  the  Code  providing  that  the  last  of  a 
connecting  line  of  railways  over  which  goods  are  shipped,  which  receives 
them  as  in  good  order,  is  liable  to  the  consignee,  does  not  apply  to  baggage 
of  a  passenger  checked  and  accompanying  him  on  his  passage. 

See  Atchison,  T.  &  S.F.R.  Co.  v.  Roach,  and  note,  ante,  p.  257;  Felder  v. 
Columbia  &  Greenville  R.,Co.,  ante,  p.  264. 
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'*  It  is  the  duty  of  a  railway  company  to  have  baggage  ready  for  delivery 
on  the  platform  at  the  usual  place  of  delivery,  until  the  owner  in  the  exer- 
cise of  due  diligence  can  call  and  receive  it;  and  it  is  the  owner's  duty  to  call 
for  and  receive  it  within  a  reasonable  time."  Therefore,  where  a  passen- 
ger on  arriving  at  his  destination  deliberately  refrained  from  applying  for  his 
haegage  on  beins;  told  by  his  cabman  that  he  could  not  conven&ntly  take  it, 
ana  on  sending  Tot  it,  on  the  following  morning,  one  of  three  trunks  could 
not  be  found,  neld,  in  an  action  to  recover  the  value  of  the  trunk  and  the 
wearing  apparel  it  was  said  to  contain,  that  the  liability  of  the  railway  com- 
pany as  common  carriers  had  ceased  [in  this  reversing  the  judgment  of  the 
court  below]  a  nonsuit  was  ordered  to  be  entered. 

The  only  claim  (if  any)  which  the  plaintiff,  under  the  circumstances,  had 
against  the  company  was  as  warehousemen  or  bailees. 
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This  was  an  action  brought  by  Aaron  Viiieberg  in  the  County 
Court  of  Stormont,  Dundas,  and  Glengary,  against  the  Grand 
Trunk  li,  Co.  of  Canada,  seeking  to  recover  from  the  defendants, 
as  common  carriers,  $200  for  damages  by  reason  of  the  loss  of  a 
trunk  alleged  to  have  contained  certain  goods  and  chattels  of  the 
plaintiff,  and  which  occurred  in  the  manner  hereinafter  appearing. 

The  case  came  on  for  hearing  before  his  Honor  Judge  Priugle, 
on  the  12th  June,  1885,  when  the  plaintiff  was  examined  on  his 
own  behalf,  and  in  the  course  of  his  evidence  stated  that  he  was  a 
pedler  at  the  time  of  the  loss  (9th  January,  1884),  and  in  answer 
to  a  request  that  he  would  relate  to  the  court  and  jury  the  circum- 
stances connected  with  the  loss  of  the  trunk  in  question,  said : 

"  I  had  three  trunks  when  I  started  after  New  Year's.  I  came  to 
Morrisburgh,  and  started  for  Iroquois  driving.  I  took  a  horse.  It 
was  very  stormy,  and  there  was  very  deep  snow.  I  met  young 
Fraid  coming  into  town.  He  asked  me  where  I  was  going,  and  1 
asked  where  he  was  going,  and  he  said  he  was  going  to  Morris- 
burgh. I  said,  I  do  not  intend  to  peddle  any  more,  Albert.  If 
you  will  do  me  the  favor  of  takin&c  this  trunk  to  Morrisburgh,  I 
guess  I  will  go  home.  If  you  will  check  it  to  Cornwall  I  guess  I 
will  go  home  on  Wednesday  or  Thursday ;  I  will  go  home  to  Corn- 
wall, I  said  (that  is  where  my  brother  is  living),  and  if  you  pass 
me  I  can  get  the  check  and  get  the  trunk  in  Cornwall.  So  I  left 
him  and  went  to  Iroquois.  I  went  off  the  first  night,  and  in  a 
couple  of  days  went  over  and  stopped  one  night  at  a  farmer's,  and 
when  at  Iroquois  I  stopped  at  the  Grand  Trunk  Hotel.  The  sta- 
tion master  went  down  with  me  (it  was  near  the  station)  and  we 
checked  about  five  p'clock  or  four  o'clock,  and  the  train  was  very 
late.  I  could  not  say  how  late,  but  the  train  was  very  late,  I  guess, 
when  we  started.  It  was  night  when  he,  young  Fi*aid,  handed  to 
me  the  check.  When  I  came  to  Cornwall,  I  got  a  little  shawl  to 
turn  over  my  neck,  and  when  I  got  there  the  man  who  drives  the 
team,  Jessmer,  he  took  me  for  my  brother.  He  said,  '  Will  you 
drive  down  V  I  said,  *A11  right,  I  will  drive  down.'  So  looking  out 
near  the  baggage  I  did  not  see  any  one,  and  it  was  very  stormy. 
I  went  over  and  there  was  no  one.  So  he  feaid,  *  Drive  down.'  He 
said,  '  It  is  impossible  to  get  it  to-night.'  I  was  looking,  and  be 
said,  *  You  will  get  it  to-moriow  morning  if  you  cannot  get  it  to- 
night.'   I  tried  tliat  night,  but  could  not  get  it. 

"  Q.  Did  you  see  any  baggageman  round  there  that  night,  with 
a  band  on  his  hat  ?  A.  I  know  this  gentleman  with  black  whis- 
kers. He  has  checked  me  over  a  hundred  times.  I  got  home  and 
in  the  morning  when  I  went  out  of  my  brother's  place  I  met 
Rookey,  his  brother-in-law,  and  I  said,  '  Mr.  Hookey,  go  down  to 
the  depot  and  get  these  three  trunks,'  and  I  handed  him  the  checks, 
and  when  he  came  back  he  had  only  two. 

^^  Q.  Is  this  the  check  of  the  missing  trunk  now  produced,  num- 
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bered  twenty -one  thousand  eight  hundred  and  eleven  (21,811)  ?  A. 
Yes. 

"  You  got  no  trunk  for  this  check  ?  A.  l^ot  for  this.  I  got  the 
other  two." 

The  learned  judge,  at  the  suggestion  of  counsel  on  both  sides, 
submitted  several  questions  in  writing  (eighteen  in  all)  to  the  jury, 
who,  after  an  hour's  consultation,  returned  with  written  answers  to 
all  save  the  12th,  which  was :  "  Was  any  of  the  plaintiff's  trunks 
stolen  after  their  arrival  at  Cornwall ;  if  so,  from  what  place  was 
it  stolen  or  taken,  and  at  what  time  ?" — and  to  this  no  answer  was 
given ;  and  the  jury  returned  a  verdict  for  the  plaintiff  for  the 
value  of  the  wearing  apparel  and  trunk,  $120 ;  and  thereupon  the 
court  directed  judgment  to  be  entered  for  the  plaintiff  for  that 
sum  and  costs. 

The  defendants  subsequentlv  obtained  an  order  nisi  to  set  this 
verdict  and  judgment  aside,  which  on  argument  his  honor  refused 
to  make  absolute,  observing  in  the  course  of  his  judgment  in  doing 
€0  that — 

"  On  the  defendants'  part,  there  is  the  evidence  that  only  three 
trunks  came  down  to  Cornwall  station  on  the  night  of  the  9th,  one 
of  which  belonged  to  a  youn^  lady — that  no  trunk  was  checked 
from  Morrisburgh  to  Cornwall  on  that  day ;  and  that  on  the  7th 
two  trunks  were  checked  for  Cornwall ;  that  on  the  8th  seven  were 
ohecked  from  Morrisburgh.  That  the  three  trunks  which  arrived 
on  the  night  of  the  9th  were  taken  to  the  baggage-ix)om  ;  that  one 
was«delivered  to  Jessmer,  the  cabman  ;  that  tlie  plaintiff  took  the 
•checks  of  the  other  two  and  gave  them  to  one  Cassils,  who  was  act- 
ing baggageman  ;  that  plaintiff  then  said  the  cai'ter  could  not  take 
<]own  tne  trunks  that  night,  and  they  had  to  be  left  till  morning, 
and  took  back  three  checks  from  Cassils  instead  of  the  two  that 
belonged  to  him  ;  that  plaintiff  gave  different  statements  as  to  the 
place  where  his  third  trunk  was  checked,  and  as  to  the  contents  of 
the  one  that  was  lost. 

'^  The  evidence  of  plaintiff  having  taken  the  checks  off  his  trunks 
in  the  baggage-room  was  given  by  the  station-master.  Plaintiff 
contradicted  it  positively.  Cassils,  who  acted  as  baggageman,  was 
not  called  by  defendants,  as  he  could  not  be  found,  and  the  evidence 
of  Jessmer  is  rather  corroborative  of  plaintiff's  statement. 

"  Upon  this  evidence,  the  case  was  left  to  the  jury.  They  were 
told  tnat  the  defendants'  duty  as  common  earners  was  fulfilled 
when  they  placed  the  baggage  on  the  platform  ;  that  if  baggage  is 
not  claimed  as  soon  as  the  train  arrives,  it  is  placed  in  the  baggage- 
room,  and  after  that  the  duty  of  the  defendants  is  to  take  the  same 
care  of  it  as  of  their  own  property,  and  that  if  it  is  stolen  they  are 
not  liable,  unless  the  loss  is  caused  by  gross  negligence  on  their 
part.    See  Bowie  v.  The  Buffalo,  Brantford  &  Goderich  R.  Co.,  7 
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C.  P.  191 ;  Hall  v.  Grand  Trunk  E.  Co.,  34  U.  C.  E.  517 ;  Inman 
V.  The  Buffalo  &  Lake  Huron  E.  Co.,  7  C.  P.  325.  .  .  . 

"  The  faces  were  left  to  them  in  a  series  of  questions  which  were 
agreed  to  by  the  counsel  on  both  sides.  Upon  considering  all  the 
answers  given  to  the  questions,  I  could  come  to  no  other  conchision 
than  that  the  lury  had  decided  in  favor  of  the  plaintiff,  and  that 
the  judgment  must  be  for  him.  ^ 

^'  Had  the  jury  found  that  the  plaintiff  had  taken  his  checks 
from  his  trunks  in  the  baggage-room,  the  case  would  have  been  sim- 
ilar to  that  of  Penton  v.  Grand  Trunk  E.  Co.,  28  U.  C.  E.  307, 
and  the  judgment  must  have  been  for  the  defendant. 

*'  The  evidence  was  conflicting :  if  the  jury  had  found  for  the 
defendants,  I  could  not  have  disturbed  the  verdict,  and  I  do  not 
see  sufficient  ground  for  disturbing  that  for  the  plaintiff.  I  there- 
fore refuse  to  make  absolute  the  order  nm." 

The  defendants  thereupon  appealed  to  this  court,  and  the  appeal 
came  on  for  hearing  on  tne  8th  and  9th  of  March,  1886. 

Wallaoe  Neshitt  for  appellants. 

Cattcmach  for  respondent. 

HagartFj  C.  J.  O. — I  find  the  greatest  difficulty  in  understand- 
ing the  case  made  out  by  the  plaintiff  in  his  account  of  the  alleged 
loss. 

As  I  understand  his  statements,  it  appears  that  he  had  three  trunks ; 
Facts.  that  he  gave  one  of  them  to  one  Fraid  at  Morrisburgh, 

to  be  sent  on  to  Cornwall ;  that  he  retained  the  other  two,  and  went 
about  on  his  peddling  business  for  at  least  a  couple  of  days,  and 
then,  at  Iroquois,  on  the  evening  of  January  9th,  plaintiff  took  the 
train  for  Cornwall,  checking  the  two  trunks  he  had  with  him.  It 
appears  that  Fraid,  the  same  day  or  evening  that  he  got  the  trunk 
from  plaintiff,  took  it  to  the  Morrisburgh  station  and  checked  it 
there  m  the  ordinary  way  for  Cornwall. 

Certainly,  two  or  more  likely  three  days  after  so  doing,  Fraid 
met  the  plaintiff  at  the  Morrisburgh  station  on  his  way  to  Corn- 
wall and  handed  him  the  Morrisburgh  check.  Plaintiff  proceeded 
to  Cornwall  with  the  three  checks.  It  was  dark  and  stormy  when 
he  arrived,  and  he  swears  he  did  not  that  evening  see  any  of  his 
baggage,  nor  did  he  look  for  it. 

Tne  next  morning  he  sent  down  with  the  three  checks  one 
Eookey,  a  carter.  Tin's  man  says  he  could  only  get  two  trunks  on 
these  checks.  He  says  ^^  they  were  those  common  trunks  that  you 
have  boots  and  shoes  in — blue  tin — like  trunks  with  goods." 

The  plaintiff  says,  in  answer  to  a  question :  '^  I  suppose  this 
trunk  put  on  at  Morrisburgh  was  pretty  heavy,  too  ?"  Answer. 
^^  I  euess  80.  I  have  got  two  locks  on  it,  with  a  leather  cover,  but 
youTiave  only  one  key  to  open  it." 

In  his  examination  in  chief  he  says  the  trunk  that  was  lost  has 
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two  locks,  and  he  then  ^ave  a  detailed  account  of  the  contents — a 
large  quantity  of  his  wearing  apparel  to  $114,  and  $6  for  the  tinink. 
He  also  states  it  contained  some  quilts  and  goods. 

On  cross-examination : 

Q.  I  want  to  find  out  what  was  in  this  trunk  you  gave  to  Fraid  ? 
A.  Goods;  qnilts. 

Q.  Nothing  else?    A.  Nothing  bnt  quilts. 

Q.  Nothing  bnt  personal  baggage  ?  A.  No.  l^o  personal  bag- 
gage. 

Q.  Could  you  tell  us  what  was  in  the  other  trunk?  A.  I  can- 
not tell  what  was  in  it. 

Q.  Would  you  swear  there  was  no  personal  baggage?  A.  No 
more  than  undei-shirts. 

Q.  To  wear?     A.  Not  to  wear.    No. 

These  questions  and  answers  are  not  explained  by  the  preceding 
or  subsequent  context.  Plaintiff  produced  the  check  for  which  he 
got  no  trunk. 

The  two  checks  admitted  by  defendants  to  be  from  Iroquois  to 
Cornwall  were  numbered  21,811  and  10,799  in  the  baggage-man's 
books. 

A  check,  also  numbered  21,811,  was  produced  by  defend- 
ants. The  agent  said  he  received  it  from  one  Cassils,  in  the  de- 
fendants' employ  at  the  time  of  the  loss,  bnt  not  so  received  till 
about  a  montn  after,  Cassils  saying  he  had  got  it  from  plaintiff. 
Cassils  could  not  be  found.  Hie  had  long  left  the  company's  ser- 
vice soon  after  the  loss.     Plaintiff  denies  all  knowledge  of  Cassils. 

The  duplicate  of  this  last  check  is  produced  by  plaintiff. 

The  Morrisbur^h  baggage-man  produced  his  book,  showing  that 
for  that  train,  or  m  fact  for  that  day,  no  baggage  for  Cornwall  was 
received. 

He  also  proved  that  on  the  7th  or  8th  no  numbers  like  those  in 
question  on  plaintiff's  checks  were  shipped  at  Morrisbur^h. 

On  the  deience,  the  plaintiff's  statements  were  contradicted  most 
directly. 

It  was  sworn  that  three  pieces  of  baggage  came  from  that  train 
that  evening,  one  of  which  was  claimed  for  a  Miss  Doran,  and  the 
agent  Horseman  swore  he  saw  the  plaintiff  take  the  checks  off  the 
other  two,  and  hand  them  to  Cassus,  who  handed  these  with  an- 
other check  to  the  plaintiff,  which  may  have  been  a  check  to  Miss 
Doran's  trunk,  which  the  carter  took  that  evening — having  got  her 
check  therefor ;  and  that  the  plaintiff  said  they  could  not  oe  taken 
and  he  must  leave  them  till  morning.  Evidence  was  given  of  the 
most  contradictory  statements  by  plaintiff  as  to  his  loss,  and  where 
he  had  shipped  the  trunks,  and  as  to  the  contents. 

I  have  seldom  perused  evidence  more  unsatisfactory. 

The  jury  answered  questions  nearly  all  in  favor  of  the  plain- 
tiff— ^that  two  trunks  were  shipped  at  Iroquois  and  one  at  Morris- 
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burgh — no  evidence  when ;  that  the  two  checked  at  Iroquois  did 
arrive  at  Cornwall.  So  did  that  checked  at  Morrisburgli,  etc.  No 
questions  out  of  the  eighteen  asked  referred  to  the  point  as  to 
which  trunk  contained  plaintifiE's  personal  baggage. 

The  learned  judge  says  in  his  charge :  '^  I  think  there  is  no  ques- 
tion whatever  but  that  he  delivered  at  Iroquois  the  trunk  ^ich 
chabqb  to  Jjqj^  ^]^q  check  21,811,  this  check  which  is  said  to  have 
i>een  upon  the  trpnk  that  is  said  to  have  been  lost." 

The  evidence  of  defendants^  baggage-man  would  show  that 
21,811  and  10,799  were  the  checks  on  the  two  trunks  from  Iro- 
quois. 

The  learned  judge  also  says:  "Vineberg  states  .  .  .  that  one 
was  checked  at  Morrisburgh,  and  that  Fraid  brought  him  the  du- 
plicate, being  the  check  21,811,  which  was  one  of  the  duplicates 
which  Vineberg  himself  got  at  Iroquois." 

In  view  of  the  evidence  and  the  nature  of  the  defence  set  up,  it 
may  have  had  an  unfavorable  effect  on  the  jury  for  the  learned 
judge  to  have  assumed  as  proved  the  matters  in  the  first  citation 
from  his  charge.  It  is  to  be  regretted  that  more  care  was  not 
taken  at  the  trial  to  prove  the  character  and  description  of  each 
trunk  as  to  blue  tin  and  leather  cover,  etc. 

If  the  case  rested  solely  on  these  questions  of  fact,  I  think  we 
should  not  hesitate  to  direct  that  there  should  be  a  new  trial — not 
on  the  mere  question  of  weight  of  evidence,  but  for  the  better 
understanding  of  their  true  nature. 

We  have  now  to  dispose  of  the  legal  objection  on  the  motion  for 
nonsuit,  which  was  in  substance  that  the  contract  of  carriage  was 
fulfilled  and  the  goods  delivered  at  the  station  at  Cornwall. 

The  evidence  of  the  plaintiff  is,  at  least,  on  this  question  unmis- 
^^^^^  ^^  takable,  and  the  findings  of  the  jury  are  to  tlie  same 
ooHTRACT^^oF  effoct.  Ho  swcars  that  he  did  not  see  the  trunks  when 
deSSe^®*  akd  he  arrived  at  the  station :  that  he  did  not  peiTBonally 
""""•  ask  any  one  fo^them ;  that  he  wenUway  with  the  om- 

nibus«  deciding  to  leave  them  there  that  night  and  send  for  them 
in  the  morning. 

The  jury  find  that  the  two  trunks  did  arrive  at  Cornwall  station. 

That  the  trunk  checked  at  Morrisburgh  was  carried  to  and  put 
out  at  Cornwall  station. 

That  two  tiTinks  were  at  Cornwall  station  ready  to  be  delivered 
to  plaintiff  when  he  called  for  them. 

That  he  did  not  apply  for  his  trunks  on  the  arrival  of  the  train. 

That  he  did  apply  next  morning,  but  only  got  two  trunks. 

That  the  plaintiff  had  not  a  reasonable  time  to  apply  for  the 
trunks  on  the  evening  of  the  9th  after  the  arrival  of  tne  train. 

That  he  did  apply  for  them  next  morning. 

I  think  these  two  last  findin^8---the  facts  bein^  undisputed 
— cannot  add  to  the  defendants'  liability.    If  the  voluntary  delay 
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of  aboat  12  hours  in  not  claiming  delivery  of  baggage  be  in  itself 
a  failure  of  duty  on  the  plaintiflE's  part  to  be  ready  to  receive  his 
ba^^ge  on  arrival,  we  cannot  hold  that  the  finding  of  the  jury  as 
to  ins  Deing  in  a  reasonable  time  can  make  tlie  carriers  liable  as 
such. 

This  action  is  against  the  defendants  solely  as  common  carriers. 

When  defendants  put  the  goods  on  the  platform  I'cady  to  be  de- 
livered to  the  plaintiff,  and  he  having  the  fullest  opportunity  of 
claiming  and  receiving  them,  but  elects  to  leave  them  unclaimed 
till  next  day,  it  would  seem  that  their  liability  as  carriers  is  at  an 
end,  and  that  assuming  they  put  the  goods  into  a  baggage-room  or 
warehouse,  they  could  not  be  under  any  higher  liability  than  tha'. 
of  warehonsemen. 

In  Penton  v.  Grand  Trunk  R,  28  U.  C.  R.  367  (1871),  it  ap- 
peared  that  the  plaintiff  was  a  passenger  to  Seaforth,  SAn-RBTtEw 
with  two  checked  trunks,  and  they  were  put  on  the  ow  AjrtaoKxtsa, 
platform,  and  he  assisted  the  defendants'  servant  to  put  them  in 
the  baggage-room,  and  went  up  in  an  omnibus  to  a  hotel ;  this 
being  aoout  3  p.  m.  About  8  that  evening  he  sent  for  them,  but 
one  was  gone.     The  evidence  went  to  show  that  it  was  stolen. 

The  iudgment  of  the  court  was  delivered  by  Wilson,  J.,  in  favor 
of  the  defendants.  He  says :  ^^  The  plaintiff  was  entitled  to  a  rea- 
sonable time  after  the  goods  were  put  upon  the  platform  to  call 
for  and  take  them  away.  There  is  no  room  for  doubting  but  that 
he  had  this  full  and  ample  reasonable  time  for  the  purpose,  which 
takes  this  case  from  the  effect  of  some  other  of  the  authorities 
cited  for  plaintiff." 

Hall  V.  Grand  Trunk  R.,  34  U.  C.  R.  517,  may  be  referred  to. 

In  Shepherd  v.  Bristol  &  Exeter  R.,  L.  R.  3  Ex.  189,  Bram- 
well,  B.,  says:  "The  plaintiff  complains  of  a  breach  of  duty  or 
contract  by  defendants  as  carriers.  This  is  the  form  and  sub- 
stance of  the  complaint.  The  question  is  not  whether  he  has  some 
cause  of  complaint  against  some  company  or  pereon,  but  whether 
he  has  a  cause  of  complaint  against  defendants  as  carriers.  The 
defendants  say  he  has  not,  and  that  nothing  more  remained  to  be 
done  by  them  under  their  contract  as  carriers  when  the  alleged 
damage  o<icurred.  This  is  the  question,  and  it  seems  to  me  better 
to  put  it  thus,"  etc.  Patscheider  v.  Great  Western  R.  Co.,  3  Ex. 
D.  153. 

It  is  laid  down  that  it  is  the  company's  duty  when  the  passen- 
ger's baggage  reaches  its  destination  to  have  it  ready  for  delivery 
upon  the  platform  at  the  usual  place  of  delivery  until  the  owner, 
in  the  exercise  of  due  diligence,  can  receive  it,  and  the  liability 
does  not  cease  until  a  reasonable  time  has  been  allowed  to  the 
owner  to  do  so. 

The  article  lost  was  delivered,  as  plaintiff  saw,  on  the  platform 
at  Paddington  with  her  other  luggage ;  the  hotel  adjoins  the  station. 
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She  went  to  the  porter  of  the  hotel  to  take  the  luggage  to  the  hotel, 
bat  when  she  eubsequently  arrived  there  she  could  not  find  the  box 
among  the  luggage  which  the  porter  brought.  There  was  conflict- 
ing evidence  with  respect  to  tue  box  after  being  taken  from  the 
train  and  placed  on  the  platform.  The  jury  found  there  had  been 
no  delivery  to  plaintiflE,  and  no  negligence  by  her. 

The  court  held  that  the  box  must  be  placed  on  the  platform 
until  the  passenger  has  the  opportunity  of  calling  for  ana  receiv- 
ing it,  and  the  jury  were  justified  in  holding  there  was  no  de- 
livery. 

The  rule  in  Kedfield  on  Carriers  is  quoted  approvingly:  "  It  is 
the  duty  of  railway  companies  to  have  the  baj^ga^  ready  for  de- 
livery upon  the  platform  at  the  usual  place  of  ddivery  until  the 
owner,  m  tlie  exercise  of  due  diligence,  can  call  and  receive  it, 
and  it  is  the  owner's  duty  to  call  for  and  receive  it  within  a  reason- 
able time." 

In  Hodkinson  v.  London  and  Northwestern  Co.,  14  Q.  B.  D.  228, 
the  plaintiff  arrived  at  the  station  with  two  boxes,  which  were 
taken  from  the  van  by  defendant's  porter.  He  asked  should  he  call 
a  cab.  She  said  she  would  walk  to  her  destination,  and  would 
leave  her  luggage  at  the  station  and  send  for  it.  The  porter  said : 
"  All  right ;  I  will  put  them  on  one  side,  and  take  care  of  them." 
This  was  at  4.25  p.m.  At  about  6  o'clock  the  same  evening  she 
returned  for  her  box. 

The  porter  said  he  had  given  one  of  them  to  a  woman  who  he 
thought  was  the  owner. 

It  was  never  recovered. 

In  the  county  court  the  judge  held  that  the  plaintiff  had  never 
resumed  possession  of  this  box,  and  that  it  was  all  the  time  in  the 
custody  of  the  defendants. 

On  appeal,  Lord  Coleridge,  C.  J.,  held  that  when  the  plaintiff's 
luggage  was  taken  from  the  van  and  placed  at  her  disposal  the  com- 
pany's responsibility  was  at  an  end.  The  plaintiff,  when  she  quit- 
ted the  station,  left  her  luggage  in  the  custody  of  the  porter,  who 
had  then  ceased  to  be  acting:  as  the  company's  agent.  He  adds 
that  Patscheider  v.  Great  Western  R.  Co.  is  clearly  distinguish- 
able. There  the  plaintiff  had  no  opportunity  of  taking  possession  of 
her  box. 

Many  American  authorities  support  this  view. 

I  am  placing  the  case  wholly  on  the  plaintiff's  testimony.  If 
the  defendants  evidence  is  to  be  believed  it  would  also  be  fatal  to 
the  plaintiff,  as  it  is  sworn  that  he  took  the  checks  off  the  baggage 
himself. 

We  must  treat  this  case  solely  as  against  common  carriers.  As 
Bramwell,  B.,  remarked,  if  the  plaintiff  have  any  other  claim 
against  the  company  or  any  one  else,  lie  should  pursue  it.   He  should 
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?^ive  evidence  leading  to  the  conclnsion  that  the  defendants  v^ere 
iable  to  him  in  their  naiTower  responsibility  as  warehousemen  or 
bailees  of  these  goods  after  he  had  elected  to  leave  them  at  the  sta- 
tion for  eleven  or  twelve  hours. 

If  the  trunk  lost  had  really  been  the  Morrisbnrgh  trunk,  which 
he  swears  contained  merchandise,  he  could  not  recover  for  it  in  this 
action. 

We  must  certainly  infer  from  the  evidence  that  this  Morrisburgh 
trunk  in  the  nature  of  thin^  must  have  been  one  or  two  or  three 
days  at  Cornwall  station  hetore  plaintiflE  arrived  -there. 

It  appears  to  me  the  appeal  must  be  allowed,  with  costs ;  and  the 
rule  for  nonsuit  in  the  court  below  be  made  absolute,  with  costs. 

BuBTON,  J.  A. — The  difficulty  which  I  at  first  felt  in  concurring 
in  a  nonsuit  arose  from  the  tenth  finding  of  the  jury,  that  the 
plaintiff  liad  not  a  reasonable  time  after  the  arrival  of  the  train  at 
Cornwall  in  the  evening  of  the  arrival  to  apply  for  his  trunks,  but 
upon  a  careful  examination  of  the  evidence  I  am  of  opinion 
that  there  was  no  evidence  upon  which  a  jury  could  reasonably 
come  to  such  a  conclusion. 

I  think  the  mere  delivery  upon  the  platform  is  not  of  itself  suf- 
ficient to  absolve  the  defendants  from  responsibility  as  dbuvbry  of 
carriers,  but  it  must  still  be  considered  as  under  tneir 
control  as  carriers  until  the  passenger  has  an  oppor- 
tunity of  claiming  it,  and  if  it  had  been  shown  that  the  officer  of 
the  company  had  left  the  station  without  affording  the  plaintiff 
such  an  opportunity,  their  obligation  as  carriers  would  have  re- 
mained undischarged  until  such  opportunity  had  been  afforded. 

The  two  boxes  checked  at  Iroquois,  of  which  that  now  claimed 
by  the  plaintiff  was  one,  the  jury  have  found  were  delivered  at 
the  Cornwall  station  ;  the  plaintiff,  instead  of  going  forward  to  re- 
ceive delivery,  voluntarily  refrained  from  doing  so,  on  hearing  from 
the  cabman  that  he  coula  not  conveniently  take  his  baggage,  as  he 
had  one  trunk  already,  and  he  thereupon  deliberately  decided  to 
send  down  for  it  in  the  morning.  It  is  not  necessary  to  consider 
whether  the  company  might  be  liable  as  warehousemen  under  such 
circumstances ;  but  it  is  sufficient  to  say  that  the  plaintiff  has  not 
made  out  a  case  for  charging  them  as  carriers.  The  other  finding 
of  the  jury  that  the  sending  down  in  the  morning  for  the  trunks 
was  within  a  reasonable  time,  was,  under  the  circumstances,  purely 
a  matter  of  law  which  ought  not  to  have  been  submitted  to  the 
jurv  at  all. 

I  agree,  therefore,  in  holding  that  the  appeal  should  be  allowed 
and  a  nonsuit  entered. 

Pattebson  and  Osler,  JJ.  A.,  concurred. 

Appeal  allowed  with  costs. 


BA004.0B— 

What  amouxts 

TO. 


^ 


280  INTERNATIONAL,  ETC.,  R.   CO.  V.  WILLARD. 

Loss  of  Baggage — When  Liability  as  Common  Carrier  Ceases. — See  Mc- 

Cormick  v,  Penn.  Gent.  R  Co.,  2  Am.  &  Enff.  R.  R.  Cas.  636;  Clark  v. 
Eastern  R.  Co.,  21  lb.  807 ;  Hoeger  v.  Chicago,  Milwaukee  &  St.  Paul  R.  Co.^ 
and  note,  21  Id.  808-812. 


International  and  Great  Northern  B.  Oo. 

V. 
WiLLARD. 

(Adwmee  Com,  Texas.     October  22,  1886.) 

A  passenger  on  defendant's  road  was  carried  past  the  station  at  which  he 
wished  to  stop,  and  put  off  at  the  east  end  of  a  trestle  across  the  river. 
His  gun  was  put  out  on  the  embankment  after  the  train  had  crossed  to  the 
west  end.  When  he  boarded  the  train  he  was  directed  to  place  the  gun  in 
the  baggage-car.  He  delivered  it  to  a  person  there,  who  demanded  and  re- 
ceived 25  cents  for  the  service.  He  walked  across  the  trestle  and  got  his 
gun,  and  in  crossing  back  with  it,  his  feet  being  wet  and  covered  with  mud, 
his  foot  slipped,  and  he  fell  upon  the  cross-ties,  and  received  injury,  for 
which  he  brought  suit.     Held  that  he  could  not  recover. 

Appeal  from  District  Court,  Anderson  county. 

Jho.  Young  Gooch  for  appellant. 

Marsh  Glenn  and  John  J.  Wood  for  appellee. 

• 

Gaineb,  J. — Appellee,  being  a  passenger  on  appellant's  road, 
with  his  gun,  going  from  Palestine  to  Long  Lake,  was  carried  past 
the  latter  station  a  short  distance,  and  put  off  on  the  trestle  across 
Facts.  the  Trinity  river,  near  its  east  end,  and  his  gun  put  out 

on  the  embankment  after  the  train  had  crossed  to  the  west  end.  He 
walked  across  the  trestle  and  got  his  gun,  and,  in  crossing  back  with 
it,  his  foot  slipped,  and  he  fell  upon  the  cross-ties,  and  received  an  in- 
jury, for  which  he  obtained  a  verdict  and  judgment  in  the  court  below. 
Appellee  testified  that  when  he  approached  the  train  to  take  pas- 
sage he  was  met  at  the  door  of  the  passenger  coach  by  a  servant  of 
the  company,  and  told  that  he  could  not  take  his  gun  into  the 
coach,  but  must  place  it  in  the  baggage-car.  He  went  forward  to 
the  car  next  to  tne  tender,  which  was  the  first  he  saw  open,  and, 
seeing  a  man  in  the  car,  delivered  the  gun  to  him,  to  be  carried  to 
his  destination,  and  after  paying  this  person  25  cents,  which  he  de- 
manded. There  was  evidence  tending  to  show  that  the  man  who 
received  the  gun  was  the  agent  of  the  express  company.  Appellee 
testified,  in  effect,  that  he  took  him  for  the  servant  of  the  railroad 
oompany. 

The  court  charged  the  jury,  in  substance,  that  if  appellee  placed 
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the  gun  in  charse  of  the  express  company  on  the  train,  relying 
upon  the  railroad  company  to  deliver  it  to  him,  and  the  latter's 
servants  knew  this,  the  raUroad  company  was  bound  to  deliver  the 
gnn,  or  allow  time  for  its  delivery  at  Long  Lake ;  and  refused  a 
special  instruction  asked  by  appellant  to  the  effect  that  if  appel- 
lee placed  his  gun  in  charge  of  the  express  company  to  be  carried 
to  his  destination,  then  the  express  company  was  responsible  for  ita 
safe  delivery,  and  appellant  could  not  be  held  liable  for  an  injury 
resalting  from  its  being  put  off  the  train  at  an  improper  place. 

The  action  of  the  court  in  reference  to  these  charges  is  assigned 
as  error,  but  we  think  the  point  raised  by  these  assign-  j^^^^^^j^ 
ments  is  not  well  taken.  It  was  the  duty  of  the  rail-  compamt  w^ 
road  company  to  take  charge  of  defendant's  gnn,  upon  SlSSmro S 
their  servants  bein^  apprised  of  his  wish  to  have  it  car-  '**"  ^**"' 
ried  with  him ;  and  if  the  company's  servants  neglected  to  do  this, 
but  directed  him  to  place  it  with  tne  bageage  on  the  train,  and  if^ 
in  attempting  to  do  this,  he  by  mistake  delivered  it  to  tlie  agent 
of  the  exprass  company,  we  think  appellant  as  much  bound  for  its 
delivery  as  if  it  had  been  placed  directly  in  charge  of  its  own  ser- 
vants. To  .hold  otherwise  would  be  to  permit  a  carrier  to  neglect 
a  duty  imposed  upon  him  by  law,  and  thereby  relieve  himself  of  a 
responsibility  which  would  have  attached  to  him  in  case  that  duty 
had  been  performed.  No  one  should  be  allowed  in  this  manner  to 
take  advantage  of  his  own  wrong. 

It  is  also  assigned  as  error  that  the  verdict  of  the  jury  is  con- 
trary to  the  law  and  evidence,  because  the  evidence 
showed  tliat  the  train  stopped  at  Long  Lake  a  sufficient  traw^at  nl 
length  of  time  for  defendant  to  alight  and  get  possession  "^  ' 
of  his  gun  ;  that  he  failed  to  do  this;  and  that  his  own  negligence 
in  this  regard  was  the  cause  of  his  being  put  off  on  the  trestle. 
Upon  the  question  of  whether  the  train  stopped  at  the  station  or 
not,  the  evidence  was  decidedly  conflicting.  It  was  the  peculiar 
province  of  the  jniy  to  wei^h  the  testimony,  and  determine  the 
question,  and  their  verdict  will  not  be  disturbed  in  this  court  in 
sucli  case  where  there  is  sufficient  evidence  to  support  the  finding. 

But  the  more  serious  question  presents  itself  whether,  under  ap- 
pellee's own  testimony  as  to  the  causes  which  led  immediately  to 
the  injury  complained  of,  he  has  any  right  to  recover 
of  the  company.  He  was  put  off  the  tram  in  the  day-  wwuoiMiCB  o» 
time,  and  had  ample  opportunity  to  deliberate  as  to  the  "'^*""^' 
course  best  for  him  to  pursue  under  the  circumstances.  He  crossed 
the  trestle  for  his  gun,  and,  in  going  down  the  embankment,  g^ot 
mud  upon  his  feet.  He  testified,  further,  that,  by  reason  of  this 
mud,  his  foot  slipped  in  crossing  back,  and  he  fell  upon  the  cross- 
ties,  and  thus  received  the  injury.  It  would  seem  that  when  his 
gun  was  put  off  the  conductor  suggested  that  he  could  cross  the 
trestle,  and  get  it.     It  is  held  that  when  a  passenger  is  told  to 
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alight  from  a  train  by  the  conductor,  and  the  passenger,  being  sud- 
denly put  to  his  election  whether  he  will  be  carried  past  his  desti- 
nation or  alight  from  a  car  in  motion,  does  alight,  and  receives  an 
injury,  he  is  not  necessarily  guilty  of  contributory  negligence. 
But  the  case  before  us  presents  no  such  sudden  emergency.  And 
even  admitting,  for  the  sake  of  the  argument,  that  appellee  was 
not  negligent  in  crossing  the  trestle  in  the  first  instance,  can  it  be 
said  he  exercised  ordinary  prudence  in  attempting  to  recross  with 
muddy  feet  ?  He  must  have  seen  the  danger,  and  could  have 
avoided  it ;  and,  if  he  saw  proper  to  take  the  chances  of  crossing  in 
safety,  the  railroad  company  cannot  be  held  responsible  if  he  was 
injured  in  the  attempt.  For  any  loss  that  occurred  to  him  by  rea- 
son of  his  being  put  off  on  one  end  of  the  trestle,  and  his  gun  be- 
yond the  other  end,  the  company  was  liable  to  him.  Appellant  is 
responsible  for  loss  or  damage  to  appellee  which  was  the  probable 
and  natural  consequences  of  the  neglect  of  its  servants  in  the  par- 
ticulars complained  of,  but  is  not  responsible  for  injuries  resulting 
from  dangers  which  a  prudent  man,  with  time  to  consider,  would 
have  avoided. 

Because  of  the  error  indicated,  the  judgment  is  reversed,  and 
the  cause  remanded. 


OOUDY 
V. 

St.  Louis,  Ibon  Mountain  and  Southern  B.  Co. 

(85  IR890wri,  79.) 

A  petition  in  an  action  by  a  passenger  against  a  railroad  for  injuries  resalt- 
ing  from  its  negligent  management  of  its  train  is  suflciently  specific  in  its 
averments  of  the  acts  constituting  the  negligence,  which  charges  that  '*  the 
defendant,  by  and  through  its  servants,  agents  and  employees  in  charffe  of 
and  managing  said  train,  negligently  and  unskilfully  ran  and  managed  the 
same  in  such  a  way  as  to  cause  the  said  train  and  the  car  in  which  toe  said 
plaintiff  was  being  conveyed  as  to  check  its  speed  very  suddenly  and  to  jolt 
and  pitch  the  same  suddenly  and  with  great  force  backward  and  forward  in 
such  manner  and  with  such  force  as  to  cast  and  throw  said  plaintiff  out  of 
said  car  and  upon  the  platform  and  from  said  platform  onto  the  track  of  said 
railroad,  under  the  said  cars  and  train,  by  means  and  by  reason  of  which 
said  cars  and  train  ran  upon  and  over  the  left  arm  and  left  leg  of  the  plain- 
tiff." 

The  trial  court  in  this  case  did  not  err  in  overruling  a  demurrer  to  plain- 
tiffs evidence  interposed  by  defendant  on  the  grounds  that  the  evidence 
showed  that  pliuntiff  was  guilty  of  contributory  negligence,  and  that  such 
evidence  as  to  the  manner  iu  which  the  accident  occurred  was  irreconcilable 
with  the  physical  facts  attending  it. 
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It  is  for  the  jury  and  not  for  the  court  to  pass  on  the  credibility  of  wit- 
nesses; to  determine  the  weight  to  be  given  to  their  testimony  and  to  recon- 
cile conflict  therein. 

Where  in  an  action  by  a  passenger  against  a  railroad  company  for  an  injury 
received  in  operating  its  train,  the  occurrence  of  the  injury  through  the  mis- 
take of  the  carrier  is  shown,  a  presumption  of  negligence  arises  aeainst  the 
latter  which  casts  upon  it  the  burden  of  showing  that  the  accident  happened 
notwithstanding  the  exercise  on  its  part  of  the  high  degree  of  care  which 
the  law  imposes  on  it. 

Appeal  from  St.  Louis  Court  of  Appeals. 

Affirmed. 

Bennett  Pike  for  appellant. 

Johnson^  Lodge  dk  Johnson  for  respondent. 

Norton,  J. — This  suit  was  instituted  in  the  Circuit  Court  of  the 
city  of  St.  Louis  by  plaintiff  to  recover  damages  for  personal  in- 
juries received  by  him  while  a  passenger  on  one  of  de-  Fxcm 
f endant's  trains,  alleged  to  have  been  occasioned  by  the  negligence 
of  defendant  in  the  management  of  its  train.  The  answer  was  a 
specific  denial  of  the  facts  alleged  in  the  petition,  and  also  set  up 
contributory  negligence  on  the  part  of  plaintiff.  On  the  trial 
plaintiff  obtained  judgment  for  ^6000  damages,  from  which  de- 
fendant appealed  to  the  St.  Louis  Court  of  Appeals,  where  the 
judgment  was  afiirmed,  from  which  defendant  has  appealed  to  this 
court. 

The  first  point  made  in  the  brief  of  counsel  is  that  the  court 
erred  in  overruling  defendant's  objection  to  the  introduction  of  any 
evidence  under  the  petition,  which  objection  was  based  on  the 
ground  that  the  petition  only  contained  a  general  charge  sumciBvcr  of 
of  negligence.  This  point  is  not  well  talen.  The  pe-  '■'™9"- 
tition,  alter  setting  out  that  plaintiff  was  a  passenger  on  defendant's 
train,  contains  the  following  averments  as  to  negligence,  viz.:  That 
*^  the  defendant,  by  and  through  its  servants,  agents  and  employees 
in  charge  of  and  managing  said  train,  negligently  and  unskilfully 
ran  and  managed  the  same  in  such  a  way  as  to  cause  the  said  train, 
and  the  car  in  which  the  said  plaintiff  was  being  conveyed  as  afore- 
said, to  check  its  speed  very  suddenly,  and  to  jolt  and  pitch  the 
same  suddenly  and  with  great  force  backward  and  forward  in  such 
a  manner  and  with  such  force  as  to  cast  and  throw  said  plaintiff 
out  of  said  car  and  upon  the  platform  thereof,  and  from  the  said 
platform  onto  the  track  of  said  railroad  under  the  said  cars  and 
train,  by  means  and  by  reason  of  which  the  wheels  of  the  said 
cars  and  train  ran  upon  and  over  the  left  arm  and  left  leg  of  the 
said  plaintiff,"  etc.  These  averments  suflSciently  notified  defend- 
ant of  what  it  had  to  defend  against,  and  could  not  well  be  made 
more  specific. 

The  next  error  assigned  is  the  action  of  the  trial  court  in  over- 


284  COUDY  V.  ST.  LOUIS,  ETC.,   B.  CO. 

ruling  defendant's  demurrer  to  the  evidence  at  the  close  of  plain- 

ovBBRuuiio  DB.  ^^^'^  ^^*  ^^^  pkiutiflf,  who  was  a  boy  fourteen  or 
MUBRBB  TO  KTi-  fiftecn  vcars  of  age  at  tlie  time  of  the  accident,  testi- 
S^T"  TMTi-  fied  as  follows :  "1  was  hurt  Au^st  25, 1880 ;  was  at 
"^"^*  that  time  living  near  Elwood  station,  Carondelet,  and 

working  on  Third  street  and  Chouteau  avenue.  I  came  up  on  the 
Iron  Ik&nntain  road  that  morning;  left  home  about  six  o'clock  ; 
my  brother  John  came  with  me.  I  bought  a  ticket  at  Elwood  station, 
and  gave  it  to  the  conductor  on  the  car  that  morning.  I  took  a  seat 
in  the  car,  the  fourth  from  the  last  one  in  the  train.  I  had  three 
bundles  right  on  the  seat  opposite  me;  one  of  them  fellin  the  aisle, 
and  as  I  raised  to  pick  it  up  there  was  a  sudden  jar,  unusual,  which 
threw  me  out.  The  seat  I  and  my  brother  occupied  runs  parallel 
with  the  side  of  the  car ;  the  other  seat  to  the  right  was  crosswise. 
The  door  opened  on  the  opposite  side  east  of  me ;  the  door  was 
open  at  the  time ;  the  weather  was  warm.  As  I  rose  to  set  my 
bundle  the  jar  threw  me  out  against  the  railing  and  broke  my 
teeth,  and  threw  me  backward  off  the  car.  I  struck  mv  head  and 
it  knocked  me  senseless.  The  train  ran  over  my  left  leg  and  arm. 
At  that  time  the  train  was  a  little  north  of  Miller  street ;  I  noticed 
at  the  time  we  were  just  at  Miller  street.  I  was  senseless  whe« 
the  wheels  ran  over  me  ;  I  did  not  recollect  for  three  or  four  days 
what  had  been  done  to  me.  The  train  checked  right  up  running 
swift,  did  not  leave  much  speed  on  at  all ;  up  to  that  time  they 
seemed  to  be  running  verj'  swift,  I  cannot  sav  now  fast.  When  I 
first  came  to  consciousness  I  was  in  the  city  hospital ;  do  not  know 
what  day  that  was ;  my  left  arm  and  leg  were  then  off.  I  re- 
mained at  the  hospital  for  two  months,  and  was  confined  to  the  house 
for  three  or  four  months  afterwards." 

On  cross-examination,  the  witness  said  :  ^'  Before  the  bundle  fell 
off  the  seat  I  had  ridden  from  Elwood  station  to  Miller  street ;  the 
jarring  of  the  car  caused  the  bundle  to  fall  off  the  seat;  when  it 
fell  off  I  stooped  down  to  pick  it  up.  The  bundle  fell  off  the  end 
of  the  seat ;  it  contained  my  blouse.  The  door  opened  to  the  east 
side  of  the  c^ir  opposite  me  ;  it  was  opened  straight  with  the  aisle 
of  the  car ;  I  dia  not  look  to  see  whether  anything  held  it  fast ;  I 
do  not  think  the  door  moved  ;  when  the  jar  came  it  did  not  close. 
The  iron  railing  was  on  the  end  of  the  car.  When  I  was  thrown 
out  of  the  car  I  did  not  go  exactly  straight ;  Isnpposo  I  must  have 
went  from  one  side  to  the  other.  I  stmck  the  upper  part  of  the 
railing.  I  was  in  the  habit  of  getting  off  the  train  after  it  stopped 
at  the  gas-house,  where  they  changed  engines,  foot  of  Pop- 
lar street.  I  struck  the  railing  on  the  car  and  was  thrown  back- 
ward, and  fell  on  the  ground  and  struck  on  a  piece  of  iron,  I  think. 
I  did  not  talk  to  Dr.  Dean  at  the  hospital  and  tell  him  how  the 
accident  happened ;  I  never  saw  Dr.  Dean  at  the  hospital  that  I 
know  of.  I  fell  backward  off  the  step  on  the  west  side  of  the  car. 
♦I  did  not  see  any  colored  porter  on  the  train." 
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The  evidence  of  this  witness  was  corroborated  by  that  of  his 
brother,  John  Coudy,  as  to  the  position  occupied  by  plaintiff  in 
the  car,  and  as  to  the  fact  that  one  of  his  bnndles  had  fallen  oS 
the  seat  on  the  floor  of  the  car,  and  the  fact  that  plaintiff,  while 
stooping  to  pick  it  up,  was,  by  a  sudden  jerk  of  the  car,  thrown 
through  the  open  doorway  onto  the  platform.  While  this  witness 
stated  he  did  not  see  his  brother  fall  off  the  platform,  he  also 
stated  that  at  that  time  his  attention  was  attracted  by  people  run- 
ning on  the  street,  and  that  when  the  train  stopped  five  blocks 
north  of  Miller  street  he  got  off  and  went  back  and  found  plain- 
tiff with  his  arm  and  leg  crushed.  This  witness  also  stated  that 
on  the  switch  i*ail  that  leads  into  the  track  that  the  train  was  on 
there  was  a  mark  of  blood  where  plaintiff  struck  his  head  ;  and 
this  was  about  a  foot  and  a  half  from  the  main  rail  that  the  train 
was  on.  His  evidence  as  to  the  train  bein^  suddenly  checked  is  cor- 
roborated by  that  of  one  Houett,  who  testified  that  he  saw  the  train 
coming  up  at  a  pretty  good  speed  and  watched  it  go  across  Miller 
street,  and  just  as  it  crossed  the  steam  was  shut  off  and  the  air 
brakes  put  on,  and  the  wheels  stopped  turning  and  slid  along.  His 
evidence  as  to  his  teeth  being  brolcen  and  his  falling  on  the  back  of 
his  head  was  corroborated  by  that  of  Mrs.  Coning,  who  stated  that 
on  the  day  of  the  accident  she  found  the  backof  iiis  head  injured, 
his  lip  cut  and  teeth  broken. 

It  is  insisted  by  counsel  that  his  demurrer  to  this  evidence  ought 
to  have  been  sustained,  first,  because  it  showed  that  plaintiff  was 
guiltv  of  contributory  neffliffence,  and,  second,  because  comtributort 
the  evidence  as  to  the  way  the  injury  occurred  was  plahtotf. 
irreconcilable  with  the  physical  facts  attending  it.  We  are  not 
willing  to  lay  it  down  as  a  rule  of  law  that  the  plaintiff,  a  boy  of 
fourteen  or  fifteen  yeare  of  age,  who  left  his  seat  in  the  car  to  pick 
up  u  package  belonging  to  him,  which  had  fallen  from  the  place 
where  it  had  been  deposited  onto  the  floor  of  the  car,  was  guilty  of 
contributory  negligence  in  so  doing.  Such  action  on  his  part  was 
the  result  of  a  natural  impulse  to  take  care  of  his  own,  and  con- 
tributory negligence  can  no  more  be  imputed  to  him  on  tliat  ac- 
count than  if  he  had  left  his  seat  to  procure  a  drink  of  water. 
While  it  may  be  customary  to  forbid  passengers  from  standing  on 
the  platform  of  cars,  no  precautionary  rule  was  shown  to  exist  fur- 
bidding  them  from  standing  up  in  the  cars  while  in  motion.  An 
ingenious  and  plausible  argument  has  been  made  by  counsel  to 
show  that  the  puysical  facts  surrounding  the  accident  ai'e  irrecon- 
cilable with  plaintiff's  account  as  to  how  it  occurred.  In  view  of 
the  fact  that  plaintiff's  account  of  it  is  positive  and  direct,  and  the 
fact  that  it  is  corroborated  in  its  most  important  particulai-s  by  two 
or  three  witnesses,  and  the  fact  (which  the  demurrer  to  the  evi- 
dence admits)  that  the  checking  of  the  train  was  so  sudden  as  to 
tlirow  plaintiff   through  the  open  door  onto  the  platform  and 
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a^inst  the  railing,  with  such  force  as  to  break  his  teeth  and  cause 
liim  to  fall  backward  off  the  platform  and  down  the  steps,  we  are 
not  prepared  to  say  that  the  physical  facts  to  which  we  nave  been 
referred  by  counsel  so  overcome  the  facts  testified  to  as  to  render 
them  untrue  and  impossible.  Even  conceding,  as  is  contended, 
that  as  a  physical  fact,  if  plaintifiE  fell  from  the  platform  as  he 
swears  he  did,  he  would  have  fallen  beyond  the  reach  of  the  rails 
on  which  the  cai*s  were  running  and  from  which  he  fell,  it  would 
not  necessarily  follow  from  this  that  plaintiff,  stunned  as  he  was  by 
the  fall,  could  not  and  did  not  in  his  struggles  come  with  his  left 
leg  and  arm  within  reach  of  the  rails  on  wiiich  the  cars  were  run- 
ning. Such  a  result  was  not  only  possible,  but  mitfht  well  take 
place.  The  argument  addressed  to  us  on  this  branch  of  the  case 
might  well  have  been  addressed,  as  it  doubtless  was,  to  the  jury 
whose  province  it  was  to  pass  upon  such  a  question.  The  duty  of 
passing  upon  questions  of  fact  belongs  to  juries  and  that  of  pass- 
ing upon  questions  of  law  to  the  courts,  and  the  courts  have  no  more 
right  to  invade  the  province  of  juries  as  to  matters  of  fact  than 
juries  have  to  invade  the  province  of  courts  as  to  matters  of  law. 

It  is  further  insisted  that  the  court  erred  in  refusing  to  instruct 
DUTY  OF  juKT  the  jury  after  all  the  evidence  was  in  that  plaintiff 
DKKCE.  *  could  not  recover.     TJie  evidence  put  in  by  defendant 

tended  to  show  that  plaintiff,  instead  of  being  mjured  by  his  being 
thrown  from  the  car  as  detailed  by  him,  was  injured  by  his  own 
recklessness  in  attempting  to  get  off  the  cars,  and  was  contradictory 
in  other  respects  to  tnat  of  plaintiff.  It  was  for  tlie  jury  and  not 
the  court  to  pass  on  the  credibility  of  the  witnesses,  and  to  recon- 
cile, if  they  could, 'any  conflict,  and  determine  what  weight  was 
to  be  given  to  the  evidence  of  the  respective  witnesses,  and  for 
this  reason,  under  repeated  rulings  of  this  court,  the  instruction  was 
properly  refused. 

The  court  gave  an  instiniction  predicating  the  right  of  plaintiff 
to  recover  on  the  facts  stated  in  the  petition,  and  told  the  jury  that 
PRBsuMPnoMOF  ^^  ^hcy  bclieved  from  the  evidence  that  those  facts 
cSb'™°"ac5I  were  true  they  would  find  for  plaintiff,  unless  they  fur- 
**'"*•  ther  found  that  the  checking  of  the  train  was  the  result 

of  some  unforeseen  or  unavoidable  accident  beyond  the  control  of 
defendant's  agents,  and  that  the  burden  of  proof  was  on  the  de- 
fendant to  show  such  fact.  It  is  claimed  that  this  instruction  is 
erroneous  in  that  it  devolves  on  defendant  the  burden  of  excusing 
the  sudden  checking  of  the  train.  The  instruction,  we  think,  is 
sustained  by  the  authorities,  which  hold  that  when  an  injury  is 
shown  to  have  been  occasioned  by  an  error  of  the  carrier  or  his 
servants  in  operating  the  instrumentalities  employed  in  the  busi- 
ness of  carrying,  a  presumption  of  negligence  arises  against  the 
carrier,  which  ciists  on  him  the  burden  of  showing  that  the  acci- 
dent happened  notwithstanding  the  exercise  on  his  part  of  the  high 
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degree  of  care  which  the  law  imposes  upon  liim.  Skinner  ?;.  Bail- 
road,  5  Exch.  786 ;  Stokes  v.  Saltonstall,  13  Peters,  181 ;  Railroad 
Co.  V.  Pollard,  22  Wall.  341;  Farrish  v.  Reigle,  11  Gratt.  697; 
Holbrockv.  Railroad  Co.,  12  K  Y.  236;  Stockton  v.  Frey,4Gill, 
406 ;  Fairchild  v.  Stage  Co.,  13  Cal.  599 ;  Meier  v.  Railroad,  64 
Pa.  St.  225,  230  ;  Dougherty  v.  Mo.  Pac.  R.  Co.,  9  Mo.  App.  478, 
wliich  was  affirmed  bv  this  court.  In  the  case  of  Scott  v.  Dock 
Co.,  11  Jnr.  N.  S.  1108,  the  rule  is  laid  down  thus :  "  Where  tlie 
thing  is  shown  to  be  in  the  management  of  defendant  or  his  ser- 
vants, and  the  accident  is  such  as,  under  an  ordinary  course  of 
things,  does  not  happen  if  those  who  have  the  management  use 
proper  care,  it  afforas  reasonable  evidence  in  the  absence  of  ex- 
planation by  defendant,  that  the  accident  arose  from  want  of  proper 
care." 

The  question  as  to  whether  plaintiff  was  or  was  not  guilty  of 
contributory  negligence  was  fairly  submitted  to  the  jury  m  the  in- 
structions given,  and  while  the  evidence  relating  to  it  was  contra- 
dictory and  conflicting,  it  was  the  province  of  the  jury  before 
whom  the  witnesses  appeared  to  judge  of  their  credibility,  and  for 
that  reason  we  do  not  feel  at  liberty  to  interfere  with  their  find- 
ing, although  it  might  seem  to  us  to  be  against  the  weight  of  the 
evidence. 

Judgment  affirmed,  in  which  all  concur. 

Presumption  of  Negligence  in  Case  of  Injury — Burden  of  Proof. — See  D. 
L.  &  W.  R.  Co.  V.  Napheys,  1  Am.  &  Eng.  R.  R.  Gas.  52;  George  v,  St. 
Louis,  etc.,  R.  Co.,  1  lb.  294;  Iron  R.  Co.  v,  Mowrey,  8  lb.  861;  Pittoburgli, 
etc.,  R.  Co.  V.  Williams,  8  lb.  457;  Cleveland,  etc.,  R  Co.  v.  Newell,  8  lb. 
488;  New  York,  etc.,  R.  Co.  v,  Daugherty.  6  lb.  189;  Phila.,  etc.,  R.  Co.  v. 
Anderson,  6  lb.  407;  Ohio,  etc.,  R  Co.  v.  McCool,  8  lb.  890;  Federal  St., 
etc.,  R.  Co.  o.  Gibson,  11  lb.  142;  Little  Rock,  etc.,  R.  Co.  v.  Miles,  18  lb. 
10;  Smith  «.  St.  Paul  City  R  Co.,  16  lb.  810;  N.  Y.,  etc.,  R.  Co.  v.  Seybolt, 
18  lb.  162;  £.  .Tenn.  R  Co.  v.  Stewart,  21  lb.  614. 


HlPSLET 

V. 

Kansas  Ctfy,  St.  Joseph  and  Counoil  Bluffs  B.  Oo. 

(Advance  Case,  MUaauH.    March  18,  1886.) 

When  plaintiff  gives  eyidence  tending  to  prove  that  he  was  a  passenger  on 
defendant's  train  and  that  he  was  injured  oy  the  derailment  of  the  train, 
without  any  fault  on  his  part,  he  makes  out  a  prima  facie  case  entitling  him 
to  a  verdict,  unless  it  is  rebutted  and  overcome  by  evidence  of  defendant 
showing  that  the  accident  was  not  caused  by  its  want  of  care  and  negligence. 

Evidence  in  such  case  on  the  part  of  defendant  that  the  train  was  derailed 
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by  the  breakinff  of  a  sound,  well-spiked  rail ;  that  the  ties  were  good,  sound 
oak  ties,  and  the  road-bed  straight  and  well  ballasted;  that  the  train  was  at 
proper  speed ;  that  the  break  was  a  fresh  break  and  disclosed  neither  flaw 
nor  defect  in  the  broken  rail,  but  was  the  result  of  frost ;  that  sound  iron 
and  steel  rails  would  break  from  frost,  and  there  was  no  way  to  prevent  it,  is 
not  sufficient  to  justify  a  nonsuit. 

Juries  are  the  sole  judges  of  the  credibility  of  witnesses  and  the  weight  of 
their  evidence.     A  court  errs  when  it  invades  the  province  of  the  jury. 

The  plaintifTs  evidence  in  such  case  must  be  confined  to  the  condition  of 
the  road-bed  at  the  time  and  place  of  the  accident,  or  its  immediate  vicinity. 

Evidence  that  the  road  in  other  places  was  not  in  good  condition,  but  was 
subsequently  repaired,  and  of  accidents  on  other  parts  of  the  road,  is  inadmis- 
sible. 

Appeal  from  the  Nodaway  County  Circuit  Court.    Beversed. 
Action  for  damages  for  personal  injuries. 
The  facts  are  fully  Btated  in  the  opmion. 
Johnston  dk  Anthony  for  appellant. 
Strong  <b  Mosvian  for  respondent. 

NoBTON,  J. — PlaintifiE,  who  was  a  passenger  on  defendant's  road 
to  be  carried  from  the  town  of  Bocklow  in  Andrew  county  to 
Pacts.  Hopkius  in  Nodaway  county,  brought  this  suit  to  re- 

cover damages  for  injuries  sustained  by  him,  caused  by  the  derail- 
ment of  the  train  on  which  he  had  taken  passage. 

After  all  the  evidence,  both  on  the  part  of  plaintiff  and  defend- 
ant, was  introduced,  the  court,  at  defendant's  mstance,  gave  an  in- 
struction that,  under  the  pleadings  and  evidence,  plaintiff  was  not 
entitled  to  recover,  and  took  the  case  from  the  jury. 

From  the  judgment  of  the  court  in  refusing  to  set  aside  the 
nonsuit  which  this  action  compelled  the  plaintiff  to  take,  he  prose- 
cutes this  appeal,  and  assigns  for  error  the  action  of  the  court  in 
refusing  to  receive  proper  evidence,  and  in  giving  said^instruction. 

The  evidence  on  the  part  of  plaintiff  established  the  fact  that  he 
was  a  passenger  in  one  of  defendant's  cars  on  the  7th  of  January, 
1881 ;  that  on  the  night  of  that  day,  about  7  o'clock,  all  the  train 
except  the  engine  and  baggage  car  was  derailed,  and  the  car  in 
which  plaintiff  was  seated  was  thrown  down  an  embankment,  in 
consequence  of  which  he  received  injuries  the  nature  of  which 
were  testified  to  by  himself  and  a  pnysician.  This  was  all  the 
evidence  on  the  part  of  plaintiff. 

The  defendant,  to  overthrow  the prima-facie  case  thus  made, 
put  in  the  evidence  of  a  number  of  witnesses,  all  of  whom  concurred 
m  stating  that  the  train  in  question  was  derailed  by  reason  of  the 
breaking  of  a  rail ;  that  the  rail  which  broke  was  a  good,  smooth, 
sound  rail,  neither  worn  nor  shattered ;  that  at  the  place  of  the 
accident  the  road  was  straight  and  well  ballasted  with  cinders ; 
that  the  ties  were  good,  sound,  oak  ties ;  that  the  rails  were  well 
spiked  with  four  good  spikes  to  each  tie ;  that  the  break  was  a 
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fresh  break,  and  disclosed  neither  flaw,  crack,  nor  other  defect  in 
said  broken  rail ;  that  the  speed  of  the  train  was  from  twenty-two 
to  twenty-five  miles  ])er  hour ;  that  it  was  extremely  cold  the  night 
of  the  accident ;  that  rails,  whether  of  iron  or  of  steel,  would  break  in 
cold,  frosty  weather,  and  that  there  was  no  way  known  to  anticipate 
prevent  this ;  that  rapid  speed  on  a  straight  track  wonid  not  be  or 
more  likely  to  break  a  rail  tlian  a  slow  rate,  but  would  be  likely  to 
cause  a  more  serious  result  or  accident  if  a  rail  did  break. 

The  plaintiff  offered  no  evidence  in  rebuttal. 

In  the  case  of  Lemon  v.  Chanslor,  68  Mo.  341,  we  had  occasion 
to  consider  the  rights  of  a  passenger,  and  the  duty, 
under  the  law,  which  that  relation  cast  upon  the  com- 
mon carrier,  and  it  was  there  held  that  when  the  evi- 
dence shows  that  a  passenger,  without  fault  of  his  own, 
receives  injury  by  the  overturning  or  breaking  down  of  the  vehicle 
in  which  he  is  being  carried,  2l  prima J^acie  case  is  made  out  for 
him,  and  the  onus  is  cast  upon  the  carrier  of  relieving  himself  from 
responsibility  by  showing  that  the  injury  was.  the  result  of  an  acci- 
dent which  the  utmost  skill,  foresight  and  diligence  could  not  have 
prevented. 

This  rule  was  applied  in  a  case  where  hoi'se-power  and  a  hack 
were  used  by  the  carrier  for  carrying  passengers,  and  it  applies  with 
-eoual,  if  not  greater  force  when  the  more  powerful  instrumentality 
of  steam  is  used  as  the  motive  power. 

While  carriers  are  not  insurers  of  the  absolute  safety  of  pas- 
•Bengei*s,  and  are  not  responsible  for  inevitable  and  unavoidable 
accidents,  regard  for  the  safety  of  human  limb  and  life  has  led  to 
the  adoption  of  the  rule  announced.  It  follows  from  this  ruling 
that  plaintiff  having  offered  evidence  tending  to  prove  that  he  was 
a  passenger  on  defendant's  train  and  that  he  was  injured,  without 
any  fault  on  ^his  part,  by  the  derailment  of  the  train,  made  out  a 
prima  facie  case  entitling  him  to  a  verdict,  unless  it  was  rebutted 
and  overthrown  by  the  evidence  of  defendant  showing  that  the  acci- 
dent was  not  the  result  of  that  want  of  care  and  vigilance  which 
the  law  made  it  obligatory  on  defendant  to  bestow. 

It  is  contended  by  appellant  that  inasmuch  as  juries  are  the  sole 
judges  of  the  credibility  of  witnesses  and  the  weight  of  their  evi- 
dence, it  was  their  province  and  not  that  of  the  court  p^^^^,^  ^^  ^^ 
to  pass  upon  the  credibility  of  the  witnesses  and  the  DBwcKpaoTiHcii 
weight  to  be  given  their  evidence  ;  and  that  in  doing 
this,  and  giving  the  instruction  objected  to,  the  court  invaded  the 

Erovince  of  the  jury.  The  point  made,  we  think,  is  fully  sustained 
y  the  following  cases:  Kenney  v.  H.  &  St.  J.  R^  Co.,  80  Mo.  573  ; 
Gi*egory  v.  Chambers,  78  Mo.  298,  299  ;  Mversu  Union  Trust  Co. 
82  Mo.  238;  Bryan  v.  Wear,  4  Mo.  106 ;  McAfee  v.  Ryan,  11  Mo. 
365  ;  Steamboat  v.  Matthews,  28  Mo.  248 ;  Bradford  v.  Rudolph, 
45  Mo.  426. 

27  A.  &  £.  R  Gas.— 19 
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The  facts  stated  by  defendant's  witnesses,  if  established  to  the 
satisfaction  of  the  jury,  would  unquestionably  constitute  a  com- 
plete defence  to  plaintiffs  action. 

Where  the  right  of  juries  to  pass  upon  the  credibility  of  wit- 
nesses  and  the  weight  of  their  evidence  is  abused  by  them  in 
arbitrarily  disre^ding  the  uncontradicted  evidence  of  witnesses,, 
disinterested  and  unimpeached,  either  by  their  manner  of  testify- 
ing or  otherwise,  the  corrective  is  to  be  found  in  the  right  of  the 
niaiprvua  judge  to  set  aside  the  verdict  on  proper  motion,  and  take 
the  verdict  of  another  jury,  or  by  the  action  of  this  court,  when- 
ever it  appears  in  a  case  that  the  verdict  of  a  jury  is  so  clearly 
against  the  weight  of  evidence  that  it  must  have  been  one  of  pas- 
sion  or  prejudice. 

The  court  did  not  err  either  in  refusing  to  allow  plaintifiE  to  show 
that,  several  months  after  the  accident,  defendant  repaired  its  road 
by  putting  in  new  rails  and  ties  in  various  places.  Ely  v.  Railroad,. 
77  Mo.  34;  nor  in  confining  plaintiffs  evidence  to  the  condition  of 
the  road-bed  at  the  place  and  immediate  vicinity  of  the  accident, 
and  to  its  condition  at  the  time  of  the  accident ;  nor  in  refusing  to 
allow  plaintiff  to  show  that  accidents  had  previously  occurred  on 
other  parts  of  defendant's  road.  The  fact  that  the  road  in  other 
places  may  not  have  been  in  good  condition  had  no  tendency  to 
prove  that  it  was  in  a  bad  condition  at  the  place  where  the  acci- 
dent in  question  occurred. 

Judgment  reversed  and  cause  remanded. 

All  concur. 

Derailment  Occasioned  by  Rails  Brolcen  from  Frost. — Negligence  may  be 
inferred  from  the  fact  that  a  rail  breaks,  and  an  injury  results  tnerefrom,  but 
this  inference  may  be  overcome  by  showing  that  the  rails  were  subjected  ta 
all  the  proper  tests  before  they  were  laid  and  that  they  were  properly  laid. 
Cleveland,  etc.,  R.  Co.  v.  Newell,  75  Ind.  642;  Brignoli  v.  Chicago,  etc.,  R. 
Co.,  4  Daly,  N.  Y.  C.  P.,  183;  Pittoburgh,  etc.,  R.  Co.  v,  Williams,  74  Ind. 
462;  Michigan,  etc.,  R.  Co.  f>,  Lantz,  29  Ind.  528. 

It  is  not  sufficient  that  the  rail  was  free  from  defects,  and  of  sufficient  size 
and  weight.  It  must  also  be  shown  that  an  allowance  was  made  for  the 
expansion  or  contraction  of  the  rails  under  the  extremes  of  heat  and  cold 
incident  to  the  climate.  Pittsburgh,  etc.,  R.  Co.  v,  Williams,  tuprd;  Reed 
«.  N.  Y.  Central  R  Co.,  56  Barb.  N.  Y.  498. 

But  in  McPadden  v,  N.  Y.,  etc.,  R.  Co.,  44  N.  Y.  478,  an  action,  to  re- 
cover  damages  for  injuries  sustained  by  plaintiff  upon  defendant's  road  re- 
sulting from  a  derailment  due  to  a  rail  breaking  on  account  of  the  frost  or 
extreme  cold,  it  was  hdd^  that  the  breaking  of  a  rail  from  such  cause  does 
not  impose  any  liability  upon  the  company  for  the  consequences. 

Where  a  passenger  was  injured  by  the  breaking  of  an  axle  ^rom  the 
effect  of  frost,  the  court  held  that  *'  if  the  defendant  was  guilty  of  any,  evea 
the  slightest,  negligence  in  not  providing  against  such  a  result,  it  was  liable.-" 

This  seems  to  be  equivident  to  holding  Uiat  if  by  any  precaution  the  result 
could  have  been  averted,  the  defendant  was  bound  to  exercise  such  pre- 
caution, and  failing  to  do  so  was  liable  for  negligence. 

See  Dawson  v,  Manchester,  etc.,  R.  Co.,  5  L.  T.  (N.  8.)  682;  Toledo,  etc.,. 
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R  Co.  «.  Apperson,  49  III.  480 ;  Reed  v,  N.  Y.  Central  R  Co.,  89  How.  P.  R, 
N.  Y.  407. 

Negligence  Presumed  from  Derailment  of  Train.— See  Note  to  St.  Jo.  & 
W.  R  Co.  V,  Wheeler,  26  Am.  &  Eng.  R  R  Caa.,  179;  N.  Y.,  etc.,  R.  Co.  «. 
I^ybolt,  18  lb.  162;  Little  Rock,  etc.,  R  Co.  v.  Miles,  18  lb.  10;  George  v. 
St.  Louis,  etc.,  R  Co.,  1  lb.  294;  Pittsburgh,  etc.,  R  Co.  v.  William,  3  lb. 
457;  Cleyeland,  etc.,  R  Co.  v,  Newell,  8  lb.  483;  Phila.,  etc.,  R  Co.  e. 
Anderson,  6  lb.  407.  See,  also,  Coudy  v.  St.  Louis,  etc.,  R  Co.,  anUy  p.  282. 
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V. 

Putnam. 
(118  U.  8,  Supreme  Court  Reports^  546.) 

In  an  action  against  a  railroad  corporation  by  a  passenger,  for  a  personal 
injury  caused  by  a  car  being  thrown  off  the  track  in  cousequence  of  a  worn- 
out  rail,  the  admission  of  evidence  that  the  general  coudition  of  that  portion 
of  the  road  which  included  the  place  of  the  accident  had  long  been  bad,  and 
that  the  rails  had  been  in  use  a  great  many  years,  affords  the  defendant  no 
ground  of  exception. 

The  official  reports  of  the  superintendent  of  a  railroad  to  the  board  of 
directors  are  competent  evidence,  as  against  the  corporation,  of  the  condition 
of  the  road. 

At  a  trial  by  jury  in  a  court  of  the  United  States,  the  judge  may  express 
his  opinion  upon  the  facts  ;  the  expression  of  such  an  opinion,  when  no  rule 
of  law  is  incorrectly  stated,  and  all  matters  of  fact  are  ultimately  submitted 
to  the  determination  of  the  jury,  cannot  be  reviewed  by  writ  of  error;  and 
the  powers  of  the  courts  of  the  United  States  in  this  respect  are  not  con- 
trolled by  State  statutes  forbidding  judges  to  express  any  opinion  upon  the 
facts. 

In  an  action  for  a  personal  injury,  the  plaintiff  is  entitled  to  recover  com- 
pensation, so  far  as  it  is  susceptible  of  an  estimate  in  money,  for  the  loss  and 
damage  caused  to  him  by  the  defendant's  negligence,  including  not  only 
expenses  incurred  for  medical  attendance,  and  a  reasonable  sum  for  his  pain 
and  suffering,  but  also  a  fair  recompense  for  the  loss  of  what  he  would 
otherwise  have  earned  in  his  trade  or  profession,  and  has  been  deprived  of 
the  capacity  of  earning,  by  the  wrongful  act  of  the  defendant. 

In  an  action  against  a  railroad  corporation  by  a  passenger,  for  personal  in- 
juries impairing  his  capacity  to  earn  his  livelihood,  standard  life  and  annuity 
tables  are  competent  evidence  for  the  consideration  of  the  jury,  but  not 
absolute  guides  to  control  their  decision. 

This  was  an  action  against  a  railroad  corporation  for  personal 
injaries  received  on  September  16, 1881,  by  a  passenger  (then 
forty-nine  years  of  age),  from  the  car  in  wnich  he  was  seated 
being  thrown  off  the  track,  in  conseqaence  of  a'worn-ont  rail  and 
rotten  cross-ties,  whereby  his  collar-bone,  shonlder-blade,  and  several 
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ribs  were  broken,  and  his  sight,  hearing,  ease  of  breathing,  and 
capacity  to  do  business  impaired. 

At  the  trial  it  appeared  that  the  accident  happened  between  the 
stations  of  Edwards  and  Bolton,  and  that  the  heaviest  traffic  wa^ 
over  that  part  of  the  road.  ' 

A  witness,  who  had  travelled  over  the  road  some  twenty-five 
times,  was  asked  by  the  plaintiff  the  condition  of  the  road 
between  those  places.  The  defendant  objected  to  any  evidence  of 
the  condition  of  the  road  generally,  or  at  any  place  except  at  the  place 
of  the  accident  in  question.  But  the  court  overruled  the  obiection, 
:and  permitted  the  witness  to  answer  that  the  condition  of  the  rosid 
^between  those  places  was  bad ;  and  the  defendant  excepted. 

The  plaintiff  offered  in  evidence  two  printed  reports  made  by 
the  superintendent  of  the  road  to  the  board  of  directors,  one  in 
1877,  which  stated  that  in  the  portion  of  the  road  where  the 
heaviest  traffic  was  done  there  were  about  thirty-five  miles  of  iron 
that  had  been  run  over  for  more  than  twenty-five  years,  and 
required  the  closest  attention  to  prevent  accidents ;  and  the  other, 
made  in  1880,  stated  that  there  were  twenty-five  miles  of  track 
made  of  iron  forty-two  yeare  in  service,  and  now  almost  entirely 
worn  out.  The  defendant  objected  to  the  admission  of  these 
reports,  because  they  were  not  sworn  to  under  examination  in 
court ;  because  they  had  no  reference  to  the  place  of  the  accident, 
but  only  to  the  general  condition  of  the  rails;  because  they  could 
not  bind  the  defendant  as  admissions ;  and  because  the  information 
of  the  superintendent  as  to  the  condition  of  the  road  was  derived 
in  part  from  the  reports  of  subordinates.  But  the  court  overruled 
the  objections,  and  admitted  the  reports  in  evidence ;  and  the 
defendant  excepted. 

The  plaintiff  testified  to  the  extent  of  his  injuries,  as  alleged  in 
the  declaration,  and  that  they  had  been  improving  and  he  was  grad- 
ually getting  relief,  but  that  he  never  expected  to  get  entirely  well; 
and  further  testified  as  stated  in  the  charge  of  the  court,  quoted 
below.  The  surgeon  who  attended  him  likewise  testified  to  the 
extent  of  the  injuries,  and,  among  other  things,  as  follows :  ^'  The 
injuries  in  such  cases  are  apt  to  he  permanent ;  sometimes  they 
grow  worse,  and  sometimes  they  get  well.  Sometimes  they  get 
entirely  well ;  in  other  cases  they  do  not ;  cannot  tell  how  it  will  be 
in  the  plaintiff^s  case." 

The  plaintiff  offered  in  evidence  two  tables,  the  first  entitled 
*' Expectation  Table  of  Assured  Lives,"  which  an  agent  of  the 
Equitable  Life  Insurance  Company  testified  was  the  table  used  by 
the  American  Life  Insurance  Company,  and  which  showed,  at 
forty-nine  years  old, "  Expectation,  years  21.6."  The  second,  a 
table  from  Keese's  Manual,  entitled  a  "Table  showing  the  Value  of 
Annuities  on  Single  Lives  according  to  the  Carlisle  Table  of  Mor- 
tality," which  showed  the   present  value  of  an  annuity  of  $1  a 
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year  for  the  life  of  a  man  aged  forty-nine  to  be  $10.82.  To  the 
admission  of  each  of  these  tables  the  defendant  objected,  because 
^^  the  plaintiff  had  not  shown  a  case  in  which  such  evidence  is 
admissible,  the  plaintiff  not  having  been  killed  or  permanently 
disabled."  But  the  court  overruled  the  objections,  and  admitted 
the  tables  in  evidence ;  and  tlie  defendant  excepted. 

The  material  parts  of  the  judge's  charge  to  the  jury  were  as  fol- 
lows, the  passages  excepted  to  being  printed  in  italics : 

"tlpon  the  testimony  I  charge  you  as  follows:  The  principal 
witness  for  the  defendant  was  a  ma/n  who  was  the  sectton-maste^^ 
that  isy  Mr.  Smith.  If  there  was  a  rotten  tie  there^  amd  he  had 
overlooked  ity  he  would  he  strongly  tempted  to  conceal  it  and  put 
thefwuU  on  somebody  else.  The  superintendent  was  the  agent  of  the 
road,  but  he  testified  he  did  not  examine  it.  He  saw  the  accident 
was  caused  by  a  broken  rail.  He  was  in  a  hurry  to  get  off,  and  he 
did  not  examine  it  closely.  His  testim/my^  ther^ore^  does  not 
amount  to  much  except  to  establish  the  fact  that  it  was  caused  by 
a  broken  rail.*  What  broke  the  rail  he  does  not  know.  If  it  was 
a  had  cross-tie  and  it  was  the  cause  of  the  accident^  why  then  the 
negligence  of  the  road  would  be  very  greats  or  the  negligence  of  the 
employes^  because  that  was  a  thing  anybody  could  see.  Three  of 
the  witnesses  say  that  it  was  a  bad  cross-tie.  You  remember,  with 
regard  to  these  things,  it  is  only  a  matter  of  opinion  of  these  men. 
One  says  that  it  was  a  rusty  place,  as  though  it  had  Iain  on  a  rotten 
cross-tie.  Another  says,  rignt  at  the  place  where  it  was  broken 
thei*e  was  a  rotten  cross-tie.  Another  stated  the  primary  cause  was 
a  rotten  cross-tie.  Mr.  Smith  states  that  he  went  and  worked  on 
it  and  studied  it,  and  he  came  to  the  conclusion  that  the  rotten 
cross-tie  had  nothing  to  do  with  it,  and  he  arrived  at  that  conclusion 
from  examining  the  different  breaks,  and  deduced  what  was  proba- 
bly the  result  irom  them,  he  saying  none  of  the  brakes  was  under 
the  decayed  cross- tie.  He  is  conti^icted  by  one  of  the  witnesses, 
who  says  that  right  under  the  place  which  was  broken  was  a  rotten 
cross- tie.  If  the  rotten  cross  tie  was  the  prin^ary  ccmsCy  there  was 
aplainy  open  case  of  negligence.  It  would  be  their  duty  to  look 
after  it,  and  if  that  caused  the  broken  rail  and  this  man  is  damaged 
the  company  would  be  liable. 

'^  But  it  is  insisted  by  the  company  that  the  broken  rail  came 
from  some  secret  defect.  If  you  believe  that  to  be  true,  and  that 
secret  defect  could  not  have  been  ascertained  by  proper  diligence — 
for  every  means  must  be  used  to  detect  it,  especially  in  case  of  iron 
that  is  very  old — if  every  means  had  been  used  to  detect  it,  then  the 
road  is  not  liable.  If  you  put  an  old  mam,  to  do  a  yo^ung  mans 
work^  you  ought  to  be  sure  that  the  old  mam,  is  sound;  you  ought  to 
test  him.  And  so^  if  you  put  an  old  rail  forty  yea/rs  old^  that  has 
been  run  over  by  train  after  train  for  forty  years^  and  put  that 
to  do  the  work  (^  a  piece  of  iron.    I  believe  there  is  no  testimony 
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ohout  the  average  age^  hut  it  i8  a  question  of  universal  notoriety 
that^  as  Mr,  Smith  said  in  his  testimony^  olu  rails  are  much  more 
apt  to  break  thorn,  new.  If  this  rail  had  been  here  a  long  time,  it 
was  their  duty  to  take  extraordinary  care.  Now,  what  would  that  be  ? 
Not  merely  to  look  at  it; you  can  do  that  witli  the  very  best  kind 
of  rails.  They  would  have  a  man  pass  over  there,  as  he  says,  two  or 
three  times  a  week,  and  look  over  everything.  He  does  that  with 
the  very  best  kind  of  rails.  When  these  i-ailsgetold  and  are  liable 
to  break,  mujeh  closer  care  ought  to  be  taken.  /  would  not  he 
prepared  to  say  what  they  ought  to  do  in  a  case  like  this.  If  a 
rau  he  forty  years  old  perhaps  they  ought  to  send  a  mmi  a/round 
every  day  to  hcmimer  it.  I  do  not  say  that  this  would  he  their 
duty,  •  I  sfoggest  that  to  you  for  your  consideration^  hecause  this 
is  extraordinary  to  use  a  forty-yea/rs  old  rail.  There  is  no 
evidence  that  they  did  amythingrrwre  with  that  than  they  did  with 
any  other  rail.  In  this  State  the  jury  are  judges  of  what  the  duty 
would' be.  I  do  not  know  what  is  the  law  of  Mississippi,  but  as  it 
is  to  be  tried  by  Georgia  law  the  jury  are  the  judges, 

"  As  to  damages :  Ist.  Tliere  is  the  actual  pecuniary  damage ; 
that  is,  the  damage  which  can  be  computed  witii  certainty,  as,  for 
instance,  a  doctors  bill ;  that  can  be  computed  with  certainty,  and 
that  has  been  proven  in  this  case  to  be  $290.  Also  the  loss  of  time 
can  be  computed.  It  did  not  appear  whether  this  man  lost  any- 
thing or  not  by  the  loss  of  time — whether  he  lost  his  salary.  The 
company  would  not  be  bound  to  pay  him,  perhaps,  for  his  salary 
if  he  did  not  perform  his  duty.  There  might  be  actual  damage  for 
the  loss  of  time  if  there  has  been  any  sustained,  but  you  cannot 
imagine  expenses  unless  they  are  proven.  In  this  case^  so  far  as 
the  salary  %s  concerned^  the  jpresurwption  would  he  that  he  had  lost 
his  salary.  That  might  he  computed  /  hut  there  is  no  evidence 
ahout  it.  What  the  truth  is  about  that  we  do  not  hnow^  hut  he 
having  lost  his  time^  the  presumption  is  he  lost  his  pay ^  and  thai 
would  he  another  element  of  damage  which  you  coutd  ascertain 
with  certainty, 

"  2d.  Then  there  is  another  kind  of  damage  for  which  there  may 
be  compensation,  and  that  is  for  the  pain  and  suffering.  In  all 
these  cases  of  serious  injury  money  cannot  pay  for  the  pain  and 
suflfering.  It  only  approaches  to  it;  but  he  is  entitled  to  some 
compensation  for  the  pain  and  suffering.  Now,  that  is  left  to  the 
enlightened  consciences  of  the  jury. 

*"*•  There  is  another  element  of  damage,  as  claimed  in  this  case, 
which  is  less  certain  ;  to  wit,  a  kind  of  speculative  damage,  in  which 
it  is  ascertained  what  a  man  would  make  at  the  time  of  the  acci- 
dent and  what  he  was  capable  of  making  afterwards.  To  find  out 
what  he  was  capable  of  making,  you  must  find  out  what  he  did 
make,  and  then  how  much  his  capacity  to  do  his  former  duties  was 
injured ;  and,  having  ascertained  that,  find  out  how  old  he  is;  then 
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find  out  how  much  he  is  damaged  every  year;  and  then  find  out 
from  the  table  which  you  will  have  out  before  yon  how  much  $1 
of  annuity  to  the  end  of  his  expectation  is  worth,  and  multiply 
them  together. 

'^  As  I  said,  all  this  is  not  very  certain.  You  cannot  ascertain  it 
to  a  certainty  for  several  reasons.  No  man  can  tell  how  long  a 
man  is  going  to  live,  but  you  can  come  close  to  it ;  you  can  tell 
how  many  out  of  ten  thousand  are  going  to  die  per  year.  You 
must  only  average  it.  A  man  who  makes  a  good  deal  of  money 
one  day  may  get  to  be  a  drunkard,  or  his  whole  business  may  break 
down,  as  is  often  the  case.     His  mode  of  life  may  change. 

"  Find  out  what  that  man  is  capable  of  making.  His  testimony 
is  he  had  a  salary  of  $3000,  and  he  had  a  trade,  to  wit,  an  adjuster. 
That  was  his  profession.  He  said  he  made  $700  to  $1000  as  an 
adjuster.  Now,  you  take  this  $3000  and  what  he  could  have  made 
otherwise,  what  he  has  shown  he  did  make  otherwise,  and  find  out 
what  he  did  make  in  one  year.  Find  out  from  the  proof  how 
much  he  has  lost.  There  is  his  own  testimony,  and  it  is  to  be 
taken  like  the  testimony  of  every  other  party  at  interest ;  his  own 
testimony  is  he  could  not  carry  on  his  old  business.  It  required 
an  amount  of  exercise  and  travel  which  would  be  perfectly  impos- 
sible for  him  to  take,  and  he  had  to  go  back  into  a  business  by  the 
month,  where  he  could  have  an  office  and  where  he  would  be  at 
expense.  Under  his  contract  there  would  be  no  expense ;  they 
paid  his  expenses.  As  an  adjuster  he  had  his  expenses  paid,  and 
$10  a  day.  Now,  in  the  new  business  he  still  keeps  up  a  small 
business  of  adjuster.    He  ^ets  $175  a  month. 

"  I  say  to  you  that  the  Kind  of  damage  we  are  now  discussing 
cannot  be  sure,  certain.  He  may  be  damaged  more  or  less  now, 
next  year  he  may  be  better.  This  is  only  one  mode  of  arriving  at 
it.  You  must  take  the  whole  thing  together.  He  mav  get  well. 
The  doctors  tell  you  the  chances  are  that  things  of  this  sort  are 
permanent.  He  may  get  well  or  he  may  not.  Try  to  do  what  is 
ri^ht  and  just  between  the  parties.  You  cannot  be  accurate  as  to 
this  kind  of  damage ;  you  can  only  approximate. 

"  Now  if,  under  all  these  rules,  you  find  the  defendant  is  liable, 
then  find  the  amount  of  his  liability.  In  arriving  at  the  amount  of 
liability,  as  I  said  before,  there  are  two  things  you  must  find  :  firet, 
how  much  is  the  actual  pecuniary  damage  he  has  sustained,  the  loss 
of  the  time  and  doctor's  bill ;  second,  his  pain  and  suffering  for  the 
future ;  and,  third,  you  will  find  out  what  he  has  been  injured  by 
the  year.  The  compcmy  is  hound  to  give  him  cm  annuity  of  the 
amount  he  has  heen  damaged  hy  the  y ear ^  for  a  period  equal  to  the 
expectation  of  the  plaintiff's  life.  It  would  not  do  to  say  this :  His 
expectation  is  thirty  years,  and  he  has  lost  $1000  a  year,  therefore 
we  will  give  him  $30,000  ;  for  the  annuity  will  be  payable  one  part 
this  year  and  another  part  next  year,  and  each  of  the  thirty  parts 
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payable  each  of  the  thirty  years.  Yoa  must  have  a  sum  audi  that 
when  he  dies  it  will  all  be  used  up  at  the  end  of  thirty  years." 
[The  judge  then  directed  the  plaintifPs  counsel  to  "  mark  the  table 
that  has  got  the  calculation  ;"  and,  after  the  annuity  table  had  been 
marked  opposite  forty-nine  years  of  age,  proceeded  :]  "  Add  to  that 
the  pi*esent  worth  of  annuity  if  you  iind  he  was  damaged.  Find, 
gentlemen,  a  verdict,  first,  for  the  pecuniary  damage ;  next,  the 
pain,  if  he  has  suffered  any  ;  next  the  loss  per  year;  multiply  by 
the  amount  you  find  in  that  table,  and  add  tiie  three  together,  and 
your  verdict  would  be  just  a  general  verdict  for  the  amount 
found." 

The  jury  returned  a  verdict  for  the  plaintifiE  in  the  sum  of 
$16,000,  and  the  defendant  brought  the  case  to  this  court  by  writ 
of  error. 

Edgar  M,  Johnson  {George  Hoadly  and  Edward  Colston  were 
with  him  on  the  brief),  for  plaintifiE  in  error. 

Soke  Smith  for  plaintifiE  in  error. 

Gray,  J. — This  was  an  action  against  a  railroad  corporation  for 
personal  injuries  received  on  September  16,  1881,  by  a  passenger, 
then  forty-nine  yeara  of  age.  The  verdict  was  for  the  plaintin  in 
the  sum  of  $16,000,  and  the  defendant  tendered  a  bill  of  excep- 
tions, and  sued  out  this  writ  of  error. 

Some  of  the  exceptions  relate  to  rulings  and  instructions  on  the 
Question  of  the  defendant's  liability,  and  others  to  tlie  measure  of 
carnages.  Those  relating  to  the  defendant's  liability  present  no 
serious  difficulty. 

There  being  evidence  tending  to  show  that  the  accident  was 
caused  by  a  worn-out  rail,  it  was,  to  say  the  least,  within  the  dis- 
admission  or  crctiou  of  the  court  to  admit  evidence  that  the  general 
condition  of  that  portion  of  the  road  which  included 
the  place  where  the  accident  occurred  had  long  been 
bad,  and  that  the  rails  had  been  in  use  for  a  great  many  years. 
Such  evidence  had  some  tendency  to  prove  both  that  a  worn-out 
rail  was  the  cause  of  the  accident,  and  that  the  defendant  had  neg- 
lected to  repair  the  defect.  The  repoi*ts  made  by  the  superin- 
tendent to  the  board  of  director  in  the  coui*se  of  his  ofiiciai  duty 
were  competent  evidence,  as  against  the  corporation,  of  the  condi- 
tion of  the  road.  ' 

In  the  courts  of  the  United  States,  as  in  those  of  England,  from 
powmioroouRT  whicli  our  practice  was  derived,  the  judge,  in  submit- 
'.  ting  a  case  to  the  jury,  may,  at  his  discretion,  whenever 
he  thinks  it  necessary  to  assist  them  in  arriving  at  a  .- 
just  conclusion,  comment  upon  the  evidence,  call  their  attention  to 
parts  of  it  which  he  thinks  important,  and  express  his  opinion 
upon  the  facts ;  and  the  expression  of  such  opinion,  when  no  rule 
of  law  is  incorrectly  stated,  and  all  raattera  of  fact  are  ultimately 
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submitted  to  the  determination  of  the  jnir,  cannot  be  reviewed  on 
writ  of  error.  Carver  v.  Jackson,  4  !ret.  1,  80;  Magniac  v. 
Thompson,  7  Pet.  348,  390 ;  Mitchell  v.  Harmony,  13  How.  115, 
131 ;  Transportation  Line  v.  Hope,  95  U.  S.  297,  302 ;  Taylor  on 
Evidence  f 8th  ed.),  §  25.  The  powers  of  the  courts  of  the  United 
States  in  tnis  respect  are  not  controlled  by  the  statutes  of  the  State 
forbidding  judges  to  express  any  opinion  upon  the  facts.  Kudd  v. 
Burrows,  9i  U.  S.  426 ;  Code  of  Georgia,  §  3248.  The  exceptions 
to  so  much  of  the  judge's  charge  as  bore  upon  the  liability  of  the 
defendant  cannot  therefore  be  sustained. 

We  are  then  brought  to  a  consideration  of  the  exceptions  which 
relate  to  the  evidence  admitted  and  the  instructions  given  upon  the 
measure  of  damages. 

In  an  action  for  a  personal  injury,  the  plaintiff  is  entitled  to  re- 
cover compensation,  so  far  as  it  is  susceptible  of  an  estimate  in 
money,  for  the  loss  and  damage  caused  to  him  by  the  mkabuu  or 
defendant's  negligence,  iuclnaing  not  only  expenses  in-  ^^^^^ 
curred  for  medical  attendance,  and  a  reasonable  sum  for  his  pain 
and  suffering,  but  also  a  fair  i-ecompense  for  the  loss  of  what  he 
would  otherwise  have  earned  in  his  trade  or  profession,  and  has 
been  deprived  of  the  capacity  of  earning,  by  the  wrongful  act  of 
the  defendant.  Wade  v,  Leroy,  20  How.  34 ;  Nebraska  City  v. 
Campbell,  2  Black,  590 ;  Ballon  v.  Farnum,  11  Allen,  73 ;  New 
Jersey  Express  Co.  v.  Nichols,  3  Vroom,  166,  and  4  Vroom,  430 ; 
Phillips  V.  London  &  Southwestern  R.,  4  Q.  B.  D.  406,  5  Q.  B.  D. 
78,  and  5  C.  P.  D.  280  ;  s.  c,  49  Law  Journal  (Q.  B.),  233. 

In  order  to  assist  the  jury  in  making  such  an  estimate,  standard 
life  and  annuity  tables,  showing  at  any  age  the  probable  duration 
of  life,  and  the  present  value  of  a  life  annuity,  are  com- 
petent evidence.  The  D.  S.  Gregory,  2  Benedict,  226,  !JISsi^tS 
239,  affirmed  9  Wall.  513 ;  Rowley  v.  London  &  North- 
western R.,  L.  R.  8  Ex.  221 ;  Santer  v.  New  York  Central  R.,  66 
N.  Y.  50 ;  McDonald  v.  Chicago  &  Northwestern  R.,  26  Iowa, 
124,  140 ;  Central  R.  v.  Richards,  62  Georgia,  306. 

But  it  has  never  been  held  that  the  rules  to  be  derived  from  such 
tables  or  computations  must  be  the  absolute  guides  of  the  judg- 
ment and  the  conscience  of  the  jury.  On  the  contrary,  in  the  im- 
portant and  much-considered  case  of  Phillips  v.  London  &  South- 
western R.,  above  cited,  the  judges  strongly  approved  the  usual 
practice  of  instructing  the  jury  in  general  terms  to  award  a  fair 
and  reasonable  compensation,  taking  into  consideration  what  the 

I)laintiffs  income  would  probably  have  been,  how  long  it  would 
lave  lasted,  and  all  the  contingencies  to  which  it  was  liable ;  and 
as  strongly  deprecated  undertaking  to  bind  them  by  precise  mathe- 
matical rules  in  deciding  a  question  involving  so  many  contingen- 
cies incapable  of  exact  estimate  or  proof.  See  especially  the 
opinions  of  Lord  Justice  Brett  and  Lord  Justice  Cotton,  as  reported 
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in  49  Law  Journal  (Q.  B.)  237,  238,  and  less  fuUv  in  5  C.  P.  D. 
291,  293. 

In  the  present  case,  it  was  not  suggested  by  the  defendant  at  the 
trial  that  the  life  tables  admitted  m  evidence  were  not  standard 
tables,  or  not  duly  authenticated.  The  only  ground  assigned  for 
the  objection  to  their  competency  was  that  '^  tlie  plaintiff  had  not 
shown  a  case  in  which  such  evidence  is  admissible,  the  plaintiff  not 
having  been  killed  permanently  or  disabled  " — probably  meaning 
^^  killed  or  permanently  disabled."  It  is  a  sufficient  answer  to  this 
objection  that  there  was  evidence  from  which  the  jury  might  con- 
clude that  the  plaintiff's  disability  Was  permanent. 

But  the  instructions  on  the  measure  of  damages,  to  which  excep- 
tion was  taken,  cannot  be  approved. 

Those  instructions  wei'e,  1st,  that  the  plaintiff  having:  lost  his 
iHSTBucnomoir  time,  tho  prcsumptiou  would  be  that  he  lost  his  salary, 
SImIoS  rk^  and  that  would  be  an  element  of  damage  whicli  the  jury 
BRR0KE0U8.       couW  aJscertaiu  with  certainty;  and,  2d,  that  the  com- 

1)any  was  bound  to  give  the  plaintiff  an  annuity  of  the  amount  he 
lad  been  damaged  by  the  year,  for  a  period  equal  to  the  expecta- 
tion of  his  life. 

As  the  judge  directed  the  jury  to  add  the  worth  of  such  an  an- 
nuity at  the  time  of  the  accident  to  the  amount  allowed  for  loss  of 
time,  including  the  loss  of  salary,  it  would  seem  that  the  jury  M'^ere 
permitted,  in  making  up  their  verdict,  to  take  into  consideration 
twice  over  the  earnings  lost  by  the  plaintiff  between  the  time  of 
the  accident  and  the  time  of  the  trial. 

Bat  the  second  instruction  is  open  to  the  more  serious  objection 
of  I'equiring  the  jury,  in  estimating  the  loss  of  future  income,  to 
compute  the  average  amount  of  injurv  to  the  plaintiff's  capacity 
each  year,  even  if  they  should  be  satisned,  on  the  evidence  before 
them,  that  the  effect  of  that  injury  would  vary  from  year  to  year, 
and  would  be  either  greater  or  less  as  time  went  on. 

A  reference  to  the  rest  of  the  charge  rather  strengthens  than  re- 
moves this  objection.  At  the  beginniirg  of  that  part  of  the  charge 
which  relates  to  this  subject,  the  judge  told  ttie  jury  "  to  find 
out  what  he  was  capable  of  making,  yon  mtist  find  out  what  he 
did  make,  and  then  how  much  his  capacity  to  do  his  former 
duties  was  injured  ;  and,  having  ascertained  that,  find  out  how  old 
he  is ;  then  find  out  how  nmch  he  is  damaged  every  year,  and  then 
find  out  from  the  table  which  you  will  have  out  before  you  how 
much  $1  of  annuity  to  the  end  of  his  expectation  is  worth,  and 
multiply  the  three  together."  In  the  last  pai*agi*aph  of  the  charge, 
just  before  the  sentence  excepted  to,  the  judge  told  the  jury  that, 
m  arriving  at  the  amount  of  liability,  they  must  "  find  out  what  he 
has  been  injured  by  the  year."  And  finally,  after  causing  the  an- 
nuity table  to  be  marked  opposite  forty-nine  years  of  age,  he 
directed  the  jury  '^to  find  a  verdict,  first,  for  the  pecuniary  dam- 
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age ;  next,  the  pain,  if  lie  has  sufiEered  any ;  next,  the  loss  per  year ; 
multiply  by  the  amount  you  find  in  that  table,  and  add  the  thi^e 
together." 

The  natural,  if  not  the  necessary,  eflEect  of  these  peremptory  in- 
structions at  the  beginning  and  end  of  dealing  with  this  matter 
would  be  to  lead  the  jury  to  understand  that  they  must  accept  the 
tables  as  affording  the  rule  for  tiie  principal  elements  of  their  com- 
putation, and  to  create  an  impression  on  their  minds,  which  would 
not  be  removed  by  the  incidental  observation  of  the  judge,  when 
speaking  of  the  possibility  of  the  plaintiflPs  getting  well — "  This  is 
only  one  mode  of  arriving  at  it ;"  especially,  as  it  was  nowhere, 
throughout  the  charge,  sug^sted  to  the  jury  that  they  would  be 
at  literty,  if  they  found  difficulty  in  following  the  mathematical 
rules  prescribed  to  them,  to  estimate  the  loss  of  income  according 
to  their  own  judgment. 

Life  and  annuity  tables  are  framed  upon  the  basis  of  the  aver- 
age duration  of  the  lives  of  a  great  number  of  peraons.  But  what 
the  jury  in  this  case  had  to  consider  was  the  probable  duration  of 
this  plaintiflPs  life,  and  of  the  injury  to  his  capacity  to  earn  his 
livelihood.  Upon  the  evidence  before  them,  it  was  a  controverted 
question  whether  that  injui7  would  be  temporary  or  permanent. 
The  instruction  excepted  to,  either  taken  by  itself  or  in  connection 
with  the  whole  charge,  tended  to  mislead  the  jury,  by  obliging 
them  to  ascertain  the  average  injury  to  the  plaintiffs  capacity  by 
the  year,  whether  the  extent  of  that  injury  would  be  constant  or 
varying;  and  by  giving  them  to  underetand  that  the  tables  were 
not  merely  competent  evidence  of  the  average  duration  of  human 
life,  and  of  the  present  value  of  life  aimuities,  but  furnished  abso- 
lute rules  which  the  law  required  them  to  apply  in  estimating  the 
probable  duration  of  the  plaintiffs  life,  and  the  extent  of  the  injury 
which  he  had  suffered.  For  this  reason,  the  judgment  is  revereed, 
and  the  case  remanded  to  the  Circuit  Court,  with  directions  to  set 
aside  the  verdict  and  to  order  a  new  trial. 

See  Hipsley  v.  Kansas  City,  etc.,  R.  Co.  and  note,  ante,  p.  287. 

Derailment  From  Defective  Traclc — Evidence  as  to  Condition  of  Road. — In 
an  action  brought  to  recover  for  personal  injuries  caused  by  the  defendant's 
car,  in  which  the  plaintiff  was  a  passen^r,  running  oft  the  track,  alleged 
to  have  occurred  by  reason  of  the  defective  condition  of  such  track,  it  was 
held  that  the  admission  of  evidence,  on  behalf  of  the  plaintiff,  of  the  condi- 
tion of  the  road  at  a  point  at  a  half  mile  distant  from  the  place  of  accident 
and  evidence  that  repairs  had  been  subsequently  mad^at  points  in  the  neigh- 
borhood of  the  accident,  was  erroneous.  Reed  v.  New  York  Central  R  Co., 
45  N.  Y.  574. 

In  a  recent  case,  Anthony  r.  Louisville  &  N.  R  Co.  (C.  C.  E.  D.,  Mo., 
March,  1886),  27  Fed.  Reptr.  724,  the  car  in  which  the  plaintiff  was  riding 
was  thrown  from  the  track,  and  he  received  severe  bodily  injury.  The  de- 
fendant denied  negligence,  and  alleged  that  the  car  in  whiqh  plaintiff  was  rid- 
ing when  hurt  was  thrown  from  the  track  by  a  rail  broken  by  the  preceding 
cars  of  the  train,  and  that  the  rail  broke  because  of  a  concealed  defect  which 
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could  not  have  been  discovered  by  inspection.  In  charging  the  jury,  Treat, 
J.,  said:  '' This  case  has  seemed  to  the  court  all  the  way  through  to  turn  on 
one  question,  mainly,  viz.,  the  character  of  the  rail.  Was  it  a  rail  not  fit  to 
be  used,  and  could  the  company  have  known  it,  for  the  purposes  for  which 
it  was  used  t  If  it  could,  the  company  was  liable  for  the  injury  that  was 
caused  by  the  use  of  such  an  improper  rail.  Second,  if  it  were  originally  fit 
for  the  purposes  used,  and  through  some  cause  or  other  it  had  become  de*> 
fective,  ana  the  company  could  have  detected  that  defect,  and  the  injury 
was  caused,  still  the  company  is  liable. 

'*  Ordinarily,  as  stated  by  the  witnesses  here,  under  our  modem  contriv- 
ances for  safety,  rails  on  a  track  are  not  only  fastened  by  what  are  known  as 
'  chairs '  and  *  ties,'  but  also  by  fish-plates.  I  endeavored  to  ascertain,  if  pos- 
sible, the  condition  of  these  fish-plates,  so  that  after  the  accident  it  might 
be  determined  whether  there  were  fish-plates  at  either  end  of  this  short  rail. 
It  is  for  you  to  say  with  regard  to  that.  It  does  not  become  the  court  to  com- 
ment on  the  testimony.  It  must  suflSce  for  the  purposes  of  this  case,  so  far 
as  the  court  is  concerned,  that  this  accident  happened.  You  have  heard 
the  testimony  as  to  how  it  happened.  You  have  heard  the  effect  upon 
this  rail,  broken  into  sections  of  several  pieces;  and  if  that  rail  was  fit 
for  the  work,  and  the  exercise  of  the  highest  degree  of  care  and  atten- 
tion on  the  part  of  this  railroad  would  not  have  enabled  it  to  detect  that 
it  was  unfit,  as  it  turned  out  to  be,  then  the  company  is  not  liable.  If  it  was 
unfit,  and  they  knew  it,  or  by  extreme  care  and  skill  could  have  found  that 
it  was  unfit  when  the  injury  occurred,  then  the  company  is  liable.  So,  prac- 
tically, the  question  is,  was  this  a  latent  defect,  wh^ch  could  not  be  detected 
by  the  company  ?  If  it  was,  the  company  is  not  liable;  if  it  were  otherwise, 
then  the  company  is  liable." 


Centbal  B. 

V. 

Sandess. 

(73  Georgia,  518.) 

Where  an  action  was  brought  against  '*  the  Central  R  and  Banking  Co.," 
and  interrogatories  were  taken  out,  crossed  and  executed,  the  name  of  the 
defendant  being  so  stated  in  them,  and  subsequently  the  declaration  was 
amended  by  inserting  after  the  name  of  the  defendant  the  words  ''of 
Georgia,  lessees  of  the  Southwestern  R.  Co."  the  interrogatories  previously 
executed  were  not  thereby  rendered  inadmissible. 

Whether  interrogatories  should  have  been  suppressed  or  not,  if  the  ques- 
tion of  the  amount  of  dama^,  to  which  alone  they  related,  is  waived,  the 
ruling  of  the  court  as  to  the  mterro^tories  is  immaterial. 

Where  one  is  injured  by  the  running  of  a  car  and  engine  of  a  railroad  com- 
pany, the  law  presumes  that  such  injury  was  the  result  of  negligence  on  the 
part  of  the  company,  and  to  relieve  itself  of  such  presumption,  it  must  show 
that  it  used  all  ordinary  care  and  diligence  to  prevent  the  injury.  It  is  not 
enough  for  them  to  insist  that  they  do  not  know  how  the  accident  occurred, 
and  that  it  is  impossible  for  them  to  find  out. 
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It  appeared  in  this  case  that  the  company  did  not  have  a  suitable  track; 
that  the  outside  of  the  curve  where  the  accident  occurred  was  lower  than  the 
inside ;  and  that  the  train  was  b^ind  time  and  was  running  rapidly  to  catch 
up  when  the  train  left  the  track,  causing  the  injury  sued  for.  A  verdict  for 
the  plaintifE  was,  therefore,  not  without  evidence  of  negligence  to  support  it. 

Before  Judge  Clarke.    Quitman  Superior  Court. 

Georgia  Saundera  brought  suit  against  the  Central  B.  for  a 
persoiial  injury,  laying  her  damages  at  ten  thousand  dollare.  The 
defendant  pleaded  the  general  issue.  On  the  trial  there  was  no 
conflict  of  evidence  as  to  the  fact  that  a  train  on  the  Southwestern 
E.  (which  was  controlled  by  the  Central  E.  under  lease)  ran  off  the 
track  while  passing  around  a  curve,  and  that  the  plaintiff  was  in- 
jured ;  but  tlie  evidence  as  to  the  diligence  or  negligence  of  the 
railroad  was  voluminous  and  conflicting.  It  is  unnecessary  to  set 
it  out  in  detail,  but  it  is  sufficient  to  state  that  the  principal  points 
relied  on  by  the  plaintiff  were  as  follows :  The  train  was  seven  or 
eight  miles  behind  its  schedule  time  just  before  reaching  the  curve, 
and  was  running  more  i*apidly  than  the  schedule  time,  m  order  to 
catch  up.  It  left  the  track  on  the  outer  side  of  the  curve,  tearing 
away  the  rail  and  stringers  on  which  it  rested  for  a  distance  of  fifty 
to  seventy-five  yards.  The  track  and  the  wreck  were  examined 
sliortly  after  the  accident.  In  one  of  the  stringers  a  crack  was 
found  extending  nearly  half  way  through  it,  and  along  the  edges  of 
the  stringers  were  some  rotten  places.  A  witness  for  the  plaintiff 
testified  that,  from  his  examination,  he  was  of  the  opinion  that  the 
cause  of  the  accident  was  that  the  outer  side  of  the  curve  was  lower 
than  the  inner  side,  while  the  contrary  should  have  been  the  case. 
Another  witness  testified  that  he  examined  the  track  the  next  day, 
and  that  the  outside  of  the  curve  was  two  and  a  half  or  thi'ee  inches 
lower  than  the  inside;  that  the  track  had  been  temporarily  re- 
paired, and  he,  being  in  the  employment  of  the  road,  went  there 
to  repair  it.  There  was  testimony  that  the  supervisor  of  the  road 
was  at  the  place  of  the  injury  after  it  occurrence ;  that  he  appeared 
to  have  been  drinking,  and  indulged  in  some  profanity  and  abuse 
of  the  conductor,  saymg  that  it  was  carelessness  and  looked  like  he 
had  been  running  thirty  miles  an  hour.  (These  sayings  of  the 
supervisor  appear  to  have  been  admitted  for  the  purpose  of  im- 
peaching him.)  There  was  also  evidence  as  to  the  extent  of  the 
mjnry. 

The  principal  points  of  contest  relied  on  by  the  defendant  were 
as  follows :  The  track  at  that  point  was  properly  laid  with  good 
material.  It  had  recently  been  repaired,  ana  several  agents  and 
employ^  of  the  road  testified  that  they  had  been  over  that  portion 
of  the  track  shortly  before  the  injury,  and  that  it  appeared  to  be 
in  good  condition.  While  the  speed  was  somewhat  faster  than  the 
6chednle  time,  it  was  not  an  unusual  or  dangerous  speed  ;  and  the 
track  being  in  good  condition,  there  was  no  more  danger  of  an  ao* 
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cident  in  running  around  a  curve  than  on  a  straight  track.  The 
stringers  were  sound  and  the  rails  good.  The  cracK  in  «ne  of  the 
stringera  was  a  mere  sun-crack,  and  it  was  not  in  an  unsound  con- 
dition.  The  tearing  up  or  splintering  of  timbers  was  such  as  miglit 
have  occurred  as  the  result  of  such  an  accident  wherever  it  hap- 
pened and  however  sound  the  rails  mav  have  been.  One  witness 
testified  that  where  a  track  was  in  good  condition,  it  could  not  be 
told  what  caused  the  accident,  and  that  he.  had  seen  accidents  on 
straight  lines  as  well  as  on  curves.  The  engineer  testified  that  his 
engine  was  in  good  condition,  and  he  thought  the  cars  jerked  it 
from  the  track.  Another  witness  testified  that  the  cars  were  in 
good  condition.  Several  other  trains  had  passed  over  that  portion 
of  the  road  on  the  day  when  the  injury  occurred,  and  Tiad  the  outer 
rail  been  lower  than  the  inner  one,  they  would  have  left  the  track. 

There  was  some  conflicting  evidence  as  to  the  putting  in  of  a 
short  stringer  in  one  portion  of  the  curve,  and  as  to  whether  it  w^as 
put  in  before  or  after  the  injury,  but  it  appeared  that  it  was  not  at 
the  exact  point  where  the  train  left  the  track. 

The  jury  found  for  the  plaintiff  $2500.  Defendant  moved 
for  a  new  trial,  which  was  refused,  and  it  excepted. 

W.  S.  Wallace  <&  Son  for  plaintiff  in  eiTor. 

T.  H.  Pickett ;  J.  H,  Ouerry^  by  C.  B.  Wboten^  for  defendant. 

Blandford,  J. — The  defendant  in  error  brought  her  action 
against  the  plaintiff  in  error  and  obtained  a  verdict  and  judgment. 
Tne  defendant  moved  for  a  new  trial  on  various  grounds,  which 
motion  was  overruled  b^  the  court  below,  and  defendant  excepted, 
and  error  thereon  is  assigned  to  this  court. 

1.  The  action  was  originally  brought  against  the  Central  K.  and 
Banking  Co.  The  declaration  was  subsequently  amended,  without 
objection,  by  adding  the  words,  after  "  Central  K.  and  Banking  Co.,'^ 
"  of  Georgia,  lessees  of  the  Southwestern  E.  Co.'^ 
While  the  action  remained  against  the  Central  B.  and 
Banking  Co.,  and  before  amendment,  certain  interrog> 
atories  were  sued  out  for  Georgia  Sanders  and  others, 
and  the  case  was  stated  on  the  interrogatories  as  it  appeared  origi- 
nally in  the  declaration.  The  declaration  having  been  amended  as 
above  stated,  when  the  depositions  were  returned  into  court,  coun- 
sel for  plaintiff  in  error  moved  to  suppress  the  same,  upon  the 
ground  tnat  when  the  interrogatories  wei'e  sued  out,  there  was  no 
case  against  the  plaintiff  in  error  in  court.  This  motion  was  re> 
fused  by  the  court  below,  and  this  forms  the  first  ground  of  com- 
plaint by  plaintiff  in  error.  * 

When  the  declaration  was  amended  there  was  a  good  case  against 
the  defendant.  This  amendment  was  more  formal  than  reaf;  the 
misnomer  was  so  amended  as  to  make  the  declaration  speak  the 
truth  as  to  the  name  of  defendant.     The  defendant  was  fully 
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advised  bjth^  interrogatories  of  plaintiff  as  to  the  case  the  witness 
was  to  be  examined  about.  The  questions  were  full,  and  the  crosses 
of  defendant  were  likewsie  full  as  to  all  matters  embraced  therein. 
We  think  the  testimony  was  admissible,  and  the  court  did  right  to 
refuse  to  suppress  the  same.  See  Wright  v.  Zeigler  Bros.,  70  6a. 
602. 

2.  The  defendant  moved  to  snppress  other  interrogatories,  after 
the  amendment  to  plaintiff's  declaration  had  been  made,  on  account 
of  some  informality  as  to  the  statement  of  the  case  in  the  inter- 
roajatories.    Whatever  merit  there  may  have  been  in  . 

I  V  .  .  ,  J  -1  1     •      .'IT     •  I  •  BCPFRW8I0H  OF 

this  motion  when  made,  the  plaintiii  m  error  havmsr  ixtbbbooato- 
waived  the  ground  in  its  motion  for  new  trial  that  the 
verdict  was  excessive,  and  as  this  testimony  goes  alone  to  the  in- 
juries received  bv  plaintiff,  which  bears  alone  upon  the  question  of 
damages,  the  ruling  of  tlie  court  below  on  this  motion,  whether 
right  or  wrong,  is  quite  immaterial ;  and  if  wrong,  under  the 
pi-esent  aspect  of  the  case,  would  not  work  a  reversal. 

3.  It  is  insisted  by  the  able  and  ingenious  counsel  for  plaintiff  in 
error  that  the  verdict  is  not  supported  by  the  evidence.  When 
one  is  injured  by  the  running  of  the  cars  and  engines  of  a  railroad 
company,  the  law  presumes  that  such  injury  was  the  PRcsuMpnoNor 
resnlt  of  ne£cli&rence  of  the  the  railroad  company,  and  veS^ct^'sup- 

1  °         J.  1»  'J.       li?        J?  l_  \*  PORTED   BT  THB 

such  company  to  relieve  itself  of  such  presumption,  bvidbvcb. 
must  show  that  it  used  all  ordinary  care  and  ailigence  to  have 
prevented  the  injury.  It  is  admitted  by  counsel  for  plaintiff  in 
error  that  the  company  did  not  know  how  this  accident  occurred  ; 
that  it  is  impossible  to  find  out.  But  we  submit  that,  notwith- 
standing the  ignomnce  of  the  company  as  to  the  cause  of  the  acci- 
dent, the  presnmption  still  exists  of  negligence  on  its  part.  The 
defendant  must  show,  to  rebut  the  presumption,  that  it  used  all 
ordinary  care  and  diligence. 

This  record  shows  affirmatively  that  the  company  was  negligent 
in  not  having  a  suitable  (rack ;  that  the  outside  of  the  curve  was 
lower  than  the  inside;  that  the  train  was  behind  its  time  and  was 
running  rapidly  to  make  up  ;  all  these  things  were  in  evidence  and 
submitted  to  the  jury.  The  judge  who  tried  this  case  was  satisfied 
with  the  verdict — ^at  least,  he  refused  to  interfere  with  the  same. 
Where  there  is  evidence  to  support  the  verdict,  and  the  judge  who 
tries  the  case  refuses  to  grant  a  new  trial,  this  court  will  not  inter- 
fere. 

Judgment  affirmed. 

See  Hipsley  «.  I^ansas  City,  etc.,  k.  Co.  tt^mi;  Vicksburg,  etc.,  R  Co. 
V*  Putnam  mipra. 
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Central  B. 

V. 

Senn. 

(78   Georgia,  705.)" 

In  an  action  for  damages  brought  by  a  passenger  against  a  railroad  com- 
pany, for  injuries  which  plaintiff  sustained  by  the  cars,  on  which  she  was  a 
passenger,  running  off  the  track,  which  was  alleged  to  have  been  caused  by 
the  carelessness  and  negligence  of  the  company  in  the  construction  of  its 
track  and  the  running  of  its  cars,  the  plaintiff  being  introduced  as  a  witness 
in  her  own  behalf,  should  not  be  allowed  to  state  how  much,  in  her  opinion, 
was  her  loss  by  her  inability  to  labor.  The  witness  cannot  give  an  opinion  as 
to  the  amount  of  the  damages,  but  must  state  facts,  and  let  the  jury  say 
from  the  facts  what  is  the  amount  of  the  damages. 

Upon  the  trial  of  such  a  case,  any  witness  may  give  an  opinion  as  to  what 
caused  the  train  to  run  off  the  track,  provided  the  witness  states  the  reasons 
upon  which  the  opinion  is  predicated.  One  who  is  an  expert  may  give  an 
opinion  without  stating  his  reasons. 

It  is  a  general  rule  that,  wherever  an  expert  can  giYe  an  opinion  without 
the  reasons  upon  which  it  is  based,  any  other  witness,  who  knows  facts  upon 
which  he  can  form  an  opinion,  may  state  his  opinion,  by  giving  the  facts 
upon  which  he  bases  it. 

In  an  action  against  a  railroad  company  for  damages  to  the  plaintiff,  caused 
by  the  car,  upon  which  she  was  a  passenger,  running  off  the  track,  and  where 
damages  are  claimed,  both  for  physical  piun  and  suffering  from  wounds  re- 
ceived by  her,  and  also  on  account  of  loss  of  business  and  inability  to  labor, 
it  is  error  for  the  court  to  charge  the  jury  in  the  following  language,  without 
any  qualification:  ''In  some  torts  the  entire  injury  is  to  the  peace,  happi* 
ness  and  feelings  of  the  plaintiff.  In  such  cases,  no  measure  of  damages  can 
be  prescribed,  except  the  enlightened  conscience  of  impartial  jurors." 

Where  the  entire  charge  is  not  sent  up  in  the  bill  of  exceptions  or  in  the 
record,  and  the  portion  of  the  charge  excepted  to  is  error,  without  qualifica- 
tion, and  when  the  judge  who  tried  the  case  makes  no  statement  in  his  cer- 
tificate which  shows  that  it  was  qualified  by  other^  parts  of  the  charge,  this 
court  will  presume  that  there  was  no  qualification. 

Before  Jadge  Willis.    Muscogee  Snperior  Court. 

To  the  report  contained  in  the  decision,  it  is  only  necessary  to 
add,  in  connection  with  the  second  and  third  divisions  thereof,  the 
following  grounds  of  the  motion  for  new  trial : 

(3.)  Because  the  court  permitted  Domingoes,  a  witness  for  the 
plaintiff,  in  rebuttal,  after  stating  that  he  was  not  an  expert,  and 
testifying  that  before  the  run-on  tliere  was  a  jerking,  bounding 
sensation,  so  that  one  could  Iiardly  walk  in  the  car,  but  that  he  did 
not  go  back  and  look  at  the  track  after  the  accident,  and  that  there 
had  been  some  conversation  excited  by  the  motion  and  jerking, 
and  giving  his  reasons  for  the  opinion,  to  testify  that  from  what  he 
saw  and  felt,  his  opinion  was  as  follows:  ^'  I  think,  sir,  on  a  curve, 
when  the  car  is  running,  the  centrifugal  force  of  the  flange  of  the 
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i^heel  against  the  iron  rail  is  increased  by  the  increase  of  the  speed. 
We  were  mnning  very  fast,  and  my  opinion  is  that  the  pressure 
must  have  been  very  great  in  consequence.  Our  sensation  was  not 
a  rolling,  but  was  a  bounding ;  it  gave  the  opinion  to  me  that  we 
had  not  mounted  the  track,  but  that  the  track  had  spread  and  we 
were  between  ;  and  my  opinion  is  that  the  speed  we  were  going 
at  forced  the  track  apart  and  caused  the  run-oflf." 

(4.)  Because  the  court  refused  to  rule  out  this  testimony,  on  mo- 
tion made  therefor,  on  the  ground  that  ^^  such  opinion  was  founded 
upon  an  assumption  of  the  condition  of  the  track  being  defective — 
whereas  the  said  witness  liad,  during  said  examination,  testified  that 
he  did  not  know  what  the  condition  of  the  track  was — and  upon  a 
theory  given  by  the  witness  when  he  had  also  testified  that  he  did 
not  scientifically  understand,  and  because  such  opinion  was  not 
given  on  facts." 

(5.)  Because  the  court  permitted  Clement,  a  witness  for  the 
plaintiff,  not  an  expert,  after  giving  his  reasons  for  his  opinion,  to 
testify  that  ^^  the  train  was  running  a  curve,  and  the  outside  rail 
gave  way  and  threw  the  car  from  the  track."  Objected  to  as  being 
matter  of  opinion. 

(6.)  Because  the  court  permitted  Hatcher,  a  witness  for  the 
plaintiff,  in  rebuttal,  in  answer  to  a  question,  to  state  to  the  jury 
what  he  found  upon  examination  of  the  track  after  the  cars  had 
run  off,  and  as  to  the  condition  of  the  track,  and  having  given  the 
facts,  tlien  to  state  his  opinion  as  to  what  caused  the  cars  to  run  off, 
to  testify  as  follows :  "  My  opinion  of  it  is  this,  that  from  the  com- 
pression of  that  end  of  the  rail  it  raised  that,  and  the  wheel  struck 
It,  and  this  gave  way,  because  I  saw  evidences  of  a  mark  there ;  and 
if  the  railroad  were  to  bring  in  the  old  rail,  it  would  show  for 
itself — the  one  towards  Macon,  right  at  the  joint  though ;  but  I 
will  say  that,  for  a  short  distance,  I  would  say  probably  the  dis- 
tance of  a  coach,  it  had  the  evidences  of  where  it  had  run  across 
the  cross-ties ;  and  my  theory  was  that  the  wheel  struck  that  and 
ran  off — one  of  the  front  wheels — and  threw  the  balance  of  the 
coach  off  before  the  balance  of  the  wheels  got  to  it,  and  my  opin- 
ion of  the  cause  of  it  is  the  broken  bar.  I  don't  know  of  any 
other  reason."     Objected  to  as  matter  of  opinion. 

(7.^  Because  the  court  permitted  Keese,  a  witness,for  the  plaintiff, 
in  reouttal,  to  testify  as  toUows :  ^^  I  did  examine  the  tracK  where 
the  run-off  occurred,  and  I  was  on  the  train  at  the  time  of  the  run- 
off, and  my  opinion  is  that  the  car  running  so  fast,  and  that  fish- 
bar  being  broKen  at  that  point,  the  track  gave  way  and  spread,  and 
that  caused  this  run-off."    Objected  to  as  matter  of  opinion. 

W.  S.  Wallace  and  Peabowy  <&  Brannon  for  plaintiff  in  error. 

Wm,  A.  J/itUe  and  W.  T.  &a/ry  for  defendant. 

Bbowk,  J. — ^This  was  an  action  brought  in  Muscogee  Superior 

27  A.  &  E.  R.  Cas.— 20 
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Court  by  Nancy  E.  Senn  against  the  Central  R.  and  Banking  Co., 
FACTfl.  as  lessees  of  the  Southwestern  B.,  to  recover  damages 

sustained  by  the  plaintiff  by  reason  of  the  car,  on  which  she  was 
a  passenger,  being  thrown  from  the  track.     It  was  alleged  by  the 

i)laintiff  that  the  injury  was  caused  by  the  ne^ligenee  and  care- 
essncss  of  the  defendant  in  the  construction  of  its  track  and  run- 
ning of  its  cars  at  an  unusual  and  dangerous  speed.  She  claimed 
that,  by  reason  of  wounds,  bruises  and  other  injuries  which  slie  re- 
ceived that  she  suffered  great  physical  pain ;  that  she  paid  out 
large  sums  of  money  for  physicians'  bills  and  other  expefises ;  that 
she  was  disfigured  by  a  scar  on  Iier  face.  Slie  also  claimed  to  have 
been  damaged  by  the  loss  of  business,  and  inability  to  labor  and 
attend  to  business,  and  that  her  injuries  are  of  a  permanent  na- 
ture. 

On  the  trial  of  the  case,  the  defendant  admitted  that  the  Cen- 
tral E.  and  Banking  Co.  were  lessees  of  the  Southwestern  B.,  and 
were  in  possession  and  operating  the  same  as  common  carriera  for 
hire  at  the  time  the  injuries  were  sustained. 

The  defendant  denied  that  there  was  negligence  or  carelessness 
in  the  construction  of  the  track  or  running  of  the  cars,  and  insisted 
that  the  track  was  well  constinicted,  and  that  they  were  running  at 
a  safe  rate  of  speed  at  the  time  the  accident  occurred. 

The  jury  found  a  verdict  for  the  plaintiff  for  $10,000,  and  the 
defendant  moved  for  a  new  trial  on  eleven  different  grounds,  which 
motion  the  court  below  overruled,  and  refused  a  new  trial,  and  that 
ruling  is  assigned  as  error,  and  the  case  brought  by  bill  of  excep- 
tions to  this  court  for  review. 

In  the  view  we  take  of  this  case,  it  will  not  be  necessary  for  us 
to  notice  specifically  all  the  alleged  pounds  of  error  as  set  out  in 
the  motion  for  a  new  trial.  We  wiU  therefore  content  oui'selves 
by  referring  to  such  of  them  as  we  think  control  the  case  made  by 
the  record. 

1.  The  first  and  second  grounds  in  the  motion  will  be  considered 
together.  The  fii*st  ground  is  as  follows :  Because  the  plaintiff, 
being  introduced  as  a  witness  in  her  own  behalf, 
damaobs-opiii-  was  asked  by  her  counsel,  in  the  direct  examina- 
iSJubSL  '^"  tion,  the  following  question,  to  wit  (the  witness- 
having  first  given  the  reasons  upon  which  her  opinion 
was  based,  as  set  forth  in  the  brief  of  testimony):  '^  What  did  you 
consider  your  business  worth  to  you  per  year  at  the  time  you  were 
injured  ?"  To  which  question  the  defendant,  by  its  counsel,  ob- 
jected, upon  the  grounds  that  this  was  not  a  proper  rule  to  estimate 
the  amount  of  dama^  sustained,  and  the  court  overruled  the  ob- 
jection and  allowed  tne  witness  to  testify,  and  she  did  testify  in  an- 
swer thereto,  "  I  made  $1,500,  after  keeping  up  my  expenses." 

The  second  ground  in  the  motion  for  a  new  trial  is  in  the  follow- 
ing words :  Because,  whilst  the  plaintiff  was  a  witness  in  her  own 


INJURY  TO  PASSENGER— DAMAGES.  307 

behalf,  she  was  asked  by  her  counsel  upon  the  direct  examination 
(the  witness  having  first  stated  the  reasons  upon  whic^  her  opinion 
was  based,  as  set  foi*th  in  the  brief  of  evidence)  :  ^'Howmnch,  in 
your  opinion,  a  year  is  your  loss  by  your  inability  to  labor  ?"  And 
the  defendant,  by  its  counsel,  objected  thereto,  upon  the  ground 
that  the  same  was  a  mere  guess  and  conclusion  of  the  witness,  and 
the  court  overruled  the  objection  and  allowed  the  witness  to  testify, 
and  slie  did  testify  in  answer  thereto,  "  Well,  I  had  $1500  clear 
the  year  that  I  was  hurt.  I  have  just  kept  even  since.  I  would 
say  my  loss  is  $1500." 

In  cases  of  this  character,  the  rule  is  well  settled,  both  in  our 
standard  works  on  evidence  and  by  adjudicated  cases,  that  wit- 
nesses, whether  partjes  to  the  case  or  not,  cannot  give  their  opin- 
ions as  to  the  amount  of  damages  the  plaintiff  has  sustained. 
They  must  state  facts,  and  not  mere  opinions,  and  the  jury  must 
be  left  free  to  make  up  their  own  opinion  of  the  damages  from 
the  facts  testified  to  by  the  witnesses.  9  Meeson  &  Welsby,  710 ; 
1  Sedgwick  on  Damages,  553;  47  Ga.  546;  18  Wis.  74.  The 
plaintiff  may  prove  all  the  facte  and  circumstances  which  would 
shed  light  upon  the  question  and  enable  the  jury  to  arrive  at  the 
true  amount  of  damages  actually  sustained.  In  this  case,  she  might 
show  the  character  of  her  business,  her  ability  to  labor  and  at- 
tend to  business  at  the  time  of  the  injury,  how  she  was  in- 
jured, and  what  has  been  her  ability  to  labor  and  transact  business 
since  the  injury,  and  every  other  fact  which  would  show  that  she 
was  damaged  in  her  business  by  reason  of  her  inability  to  labor ; 
and  the  jury,  with  all  the  facte  before  them,  should  make  up 
their  own  opinion  from  the  facte  as  to  the  amount  of  the  damages. 

In  this  case,  the  plaintiff  seems  to  have  made  up  the  opinion 
which  she  was  allowed  to  give  from  the  fact  that  she  made  $1500 
the  year  she  was  hurt,  and  since  that  time  she  has  only  made  ex- 
penses. This,  at  best,  would  be  a  very  uncertain  mode  of  arriving 
at  the  damages.  There  are  so  many  other  causes  which  might  in- 
crease or  diminish  the  profite  in  a  business  such  as  that  in  which 
she  was  engaged  that  it  would  be  difficult  to  tell  how  much 
her  injuries  and  how  much  other  causes  contributed  to  her  losses. 
Much  might  depend  upon  the  number  of  tmins  that  stopped  at 
her  house  for  meals,  the  amount  of  travel  and  of  competition,  the 
price  of  provisions,  and  a  hundred  other  causes.  It  often  happens 
that  a  merchant  or  boarding-house  keeper  makes  a  large  amount  of 
money  some  years,  and  other  years  runs  the  same  kind  of  business 
with  as  much  ability  to  labor  and  makes  nothing.  Be  this  as  it 
may,  however,  we  think  she  ought  not  to  have  been  allowed  to  give 
her  opinion  as  to  the  amount  of  her  damages,  it  matters  not  upon 
what  facte  she  based  her  opinion. 

2,  3.  We  see  no  error  in  the  ruling  of  the  court  upon  the  third, 
fourth,  fifth,  sixth  and  seventh  grounds  of  the  motion.    The  wit- 
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nesses  were  allowed,  over  the  objection  of  connBel  for  plaintiff 
in  error,  to  give  their  opinions  as  to  what  caused  the  cars  to  ran 
off  the  track,  bj  stating  the  facts  upon  which  they  based  their 
opinions. 

We  think  this  mlmg  in  accordance  with  a  well-established  rale 
of  evidence,  and  that  it  was  not  error  for  the  coart  to  permit  these 
OPI5IOH  BTi-  w^^^'^ses,  who  were  present,  and  felt  the  motion  of  the 
DBRCB-BzPBBT  train,  or  examined  the  wreck  and  saw  the  surroundinfi^, 
the  condition  of  the  track  and  of  the  fish-bare,  the  num. 
ber  of  spikes  by  which  they  were  held,  the  marks  on  the  rails,  or 
other  facts  from  which  they  could  form  an  opinion  as  to  the  cause 
of  the  run-off,  to  state  such  opinions,  provided  they  stated  the  rea- 
sons on  which  they  were  based.  An  expeil  may  ^ive  his  opinion 
^thout  stating  the  reasons  therefor,  but  one  who  is  not  an  expert  ^ 
may  give  his  opinion,  accompanied  with  the  reasons.  It  is  a  very 
general  rule  that,  wherever  an  expert  can  give  an  opinion  with- 
out the  reasons,  that  one  who  is  not  an  expert  can  give  an  opinion 
with  the  reasons. 

The  objection  to  such  evidence  goes  to  its  weight,  and  not  to  its 
admissibility.  The  credibility  of  all  evidence  depends  not  only 
upon  the  character  of  the  witnesses  for  truth,  honesty  and  integ- 
rity, but  also  upon  the  knowledge  the  witness  has  of  the  facts  and 
subject  matter  about  which  he  testifies ;  and  this  is  more  especially 
true  where  witnesses  are  allowed  to  give  their  opinions  upon  any 
subject.  If  it  appears  that  a  witness  knows  but  little  of  the  mat- 
ter about  which  lie  testifies,  and  that  from  such  want  of  knowt 
edge  he  is  unable  to  support  his  opinion  by  good  reasons,  the 
opinion  of  such  a  witness  would  and  ought  to  have  but  little 
weight  with  the  jury;  while,  if  he  showed  that  he  was  very 
familiar  with  the  subject,  and  supported  his  opinion  by  strong  rea- 
sons, the  jury  would  give  the  opinion  of  such  a  witness  more 
weight.  JBut  in  either  case  it  goes  to  the  weight  of  the  evidence, 
and  not  to  its  admissibility.  We  do  not  mean  to  say  that  a  wit- 
ness could  give  an  opinion  upon  mere  hearsay;  he  must  know  the 
facts  which  he  states  as  reasons  for  his  opinion.  An  expert  may 
give  an  opinion  upon  a  state  of  facts  testified  to  by  other  wit- 
nesses. 

4.  The  eighth  ground  of  the  motion  for  a  new  trial  is  as  follows : 
HfSTBucnoH  Because  the  court  charged  'the  jury  in  the  following 
language :  "  In  some  torts,  the  entire  injury  is  to  the 
peace,  happiness  and  feelings  of  the  plain  tin.  In  such 
cases,  no  measure  of  dama^  can  be  prescribed,  except  the  enlight- 
ened conscience  of  impartial  jurors.'^ 

We  think  this  charge  given,  so  far  as  the  record  shows,  without 
qualification,  was  not  applicable  to  the  facts  of  the  case,  and  was 
tiieref ore  error.  Section  3067  of  our  Code,  from  which  this  charge 
was  taken,  or  at  least  the  law  embraced  in  said  section,  was  probably 
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intended  to  apply  to  cases  where  one  party  injured  another  from 
motives  of  malice,  and  the  injury  was  of  such  a  character  that  the 
damage  resulting  therefrom  could  not  be  estimated  by  any  other 
rule  ;  as,  for  instance,  where  one  man  spat  in  the  face  of  another, 
and  other  injuries  of  like  character.  But  since  this  court  has  held 
that,  in  a  case  like  the  one  at  bar,  the  plaintiff  may  recover  not 
only  the  actual  damage  sustained  by  reason  of  expenses  incurred 
and  by  loss  of  business  and  ability  to  labor,  but  that  he  may  also 
recover  damages  for  the  physical  pain  and  suffering  which  he  en- 
dni-ed. 

The  charge,  as  given  in  this  case,  would  seem  to  be  applicable  to 
that  part  of  the  damage  which  plaintiff  may  have  sustained  by  rea- 
son of  the  physical  pain  which  she  suffered. 

The  charge  as  given  was  calculated  to  mislead  the  jury  and  in- 
duce them  to  believe  that  the  whole  case  was  thrown  open  to  them, 
and  that  they  had  the  right  to  fix  the  damages  according  to  their 
enlightened  consciences,  without  regard  to  the  actual  damages 
whicli  were  shown  by  the  evidence* 

The  court  should,  at  least,  have  qualified  this  charge  by  instruct- 
ing the  jury  that,  so  far  as  the  expenses  incurred  by  plaintiff  for 
medical  attention  and  other  expenses  of  like  character  were  con- 
cerned, and  so  far  as  she  was  damaged  by  loss  of  time,  inability  to 
labor  and  to  attend  to*business,  if  they  found  for  the  plaintiff  they 
should  find  the  actual  damage  sustained  by  her,  as  shown  by  the 
evidence,  and  that  they  might  add  to  that  such  sum  as  damage  for 
thie  physical  pain  suffered  by  the  plaintiff,  and  other  injuries  of 
that  character  where  the  actual  damage  cannot  be  ascertained  by 
any  rule  of  evidence  as  in  their  enlightened  conscience  they  might 
think  reasonable  and  just. 

5.  It  was  insisted  before  the  court  in  the  argument  of  this  case, 
that  if  the  entire  charge  had  been  sent  up  it  would  have  shown 
that  the  portion  of  the  charge  excepted  to  by  the  plaintiff  in  error 
was  qualified,  so  as  to  meet  and  obviate  the  objection  made  to  the 
part  which  appears  in  the  bill  of  exceptions,  and  that  may  be  true ; 
out  where  a  portion  of  the  charge  is  excepted  to,  and  there  is 
nothing  in  the  record  or  the  presiding  judge's  certificate  to  show 
that  the  charge  which  appears  was  qualified,  this  court  will  pre- 
sume that  there  was  no  such  qualification. 

As  this  case  goes  back  for  a  new  trial,  we  express  no  opinion 
upon  its  merits,  or  upon  the  amount  of  damage  plaintiff  is  entitled 
to  recover,  if  entitlea  to  recover  at  all.  Let  the  judgment  of  the 
court  below  be  reversed  and  a  new  trial  granted. 

Judgment  reversed. 

Opinion  Evidence  as  to  Amount  of  Damages  not  Admiuiblei — See  Hous- 
ton, etc.,  R,  Go.  i;.  Burke,  9  Am.  &  Eng.  R.  R  Gas.  59. 
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V. 

Pedioo. 

(Adoanee  Oaae^  Indiana.    Odober  13,  1886.) 

In  an  action  by  a  passenger  against  a  railroad  company  to  recover  for  in* 
juries  resulting  from  the  breaking  down  of  a  bridge,  it  is  competent  to 
prove  the  rate  of  speed  at  which  the  train  ran  upon  uie  bridge. 

It  is  not  error  to  reject  interrogatories  addressed  to  a  jury  which  seek  to 
elicit  a  conclusion  of  law. 

The  presumption  of  negligence  arising  from  an  injury  to  a  passenger  by 
the  falling  of  a  brid^  is  not  rebutted  by  evidence  that  the  earner  was  using 
the  means  and  appliances  ordinarily  used,  without  idso  showing  that  they 
were  sufficient  for  the  purpose,  were  properly  used,  and  were  without  known 
or  discoverable  defects. 

Carriers  of  passengers  do  not  warrant  the  safety  of  passengersi  but  they 
are  held  to  the  highest  degree  of  practical  care. 

Appeal  from  the  Marion  Superior  Court. 
Oeo.  W.  Easley  and  Wm,  Irtoin^  for  appellant. 
Van  Vorhia  cfe  Spencer y  Charlton  cfe  Zockharty  and  J.  O*  PedigOj 
for  appellee. 

MncHELL,  J. — This  action  was  brought  by  Pedigo  against  the 
railway  company  to  recover  damages  for  personal  injuries  alleged 
to  have  been  suffered  by  him  on  January  81,  1884,  at  Broad 
faotb.  Kipple,   nfear  the  city  of  Indianapolis,  while  being 

carried  as  a  passenger  on  one  of  the  company^s  trains.    The  in- 

J'ary  is  allegea  to  have  been  sustained,  without  the  plaintiff's  fault, 
y  the  breaking  down  of  a  railway  bridge,  negligently  maintained 
by  the  company  over  White  river.  In  consequence  of  the  fall  of 
the  bridge,  the  car  in  wliich  the  plaintiff  was  seated  was  thrown 
into  the  river  below.  The  plaintiff  has  judgment  in  the  court 
below  for  $4,500.  A  reversal  of  this  judgment  is  now  asked  upon 
various  errors  assigned. 

In  the  order  in  which  the  questions  have  been  presented  the 
first  ground  upon  which  a  reversal  is  asked  involves  a  ruling  of 
the  court  in  admitting  certain  testimony  concerning  the  rate  of 
&peed  at  which  the  train  was  proceeding  when  the  disaster  occurred. 
The  conductor  of  the  train,  having  been  examined  as  a  witness  on 
behalf  of  the  defendant,  was  asked,  on  cross-examination,  the  fol- 
lowing questions:  ^^How  fast  was  the  train  running  when  it 
struck  the  bridge  ? "  Over  objection,  he  was  permitted  to  give 
the  following  answer:  "From  15  to  18  miles  an  hour."  Another 
witness  who  was  engaged  in  making  repairs  to  the  bridge  at  the 
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time  it  fell,  having  testified  on  the  defendant's  behalf,  was  asked 
on  cross-examination  whether  he  had  not  said  to  a  person  named, 
at  the  time  and  place  mentioned,  that  the  supports  which  held  the 
bridge  when  the  train  came  upon  it  would  have  been  sufficient  but 
for  tue  high  rate  of  speed  at  which  the  train  was  going.  The  wit- 
ness answered,  over  oblection :  "  I  might  have  told  him  that.  .  .  . 
I  said  that  I  believed  the  train  was  running  faster  than  it  ought  to 
over  the  bridge." 

The  appellant's  argument  is  that,  as  there  was  no  allegation  in 
the  complaint  that  the  train  was  run  at  a  negligent  rate  of  speed, 
the  admitted  evidence  was  outside  of  any  issue  in  the 
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€ase,  and  that  hence  the  i*uling  was  both  erroneous  and 
hurtful.  This  view  of  the  question  is  not  tenable.  SJ^Si*."*™ 
While  the  complaint  contains  no  such  allegation  as 
that  referred  to,  it  is  charged  therein  that,  at  the  time  the  train 
ran  onto  the  bridge,  it  was  ^^  wholly  and  entirely  unsafe  and 
dangerous  to  run  an  engine  and  train  over  the  same,"  on  account 
of  its  insecure  and  defective  condition,  growing  out  of  defects  in 
its  original  construction,  and  because  of  the  negligent  and  unskil- 
ful manner  in  which  repairs  upon  it  were  being  prosecuted.  The 
issue,  thus  tendered,  made  any  evidence  relating  to  the  condition 
of  the  bridge  at  the  time  it  fell,  the  manner  in  which  it  was  sup- 
ported during  the  process  of  repairment  then  going  on,  the  weight 
of  the  train,  and  the  speed  at  which  it  was  being  run,  competent 
as  part  of  the  res  gestm.  If,  owing  to  the  condition  of  the  bridge, 
it  was  dangerous  to  run  an  engine  and  train  upon  it  at  all,  it  miglit 
evince  a  degree  of  negligence  bordering  upon  recklessness  if 
the  train  was  ^un  upon  it  at  such  a  rate  of  speed  as  to  multiply 
the  probabilities  that  the  bridge  would  fall.  If  the  bridge  was  not 
supported  while  undergoing  repairs  so  as  to  sustain  the  weight  of 
the  train  at  tlie  rate  of  speed  at  which  the  company  saw  fit  to  run 
it,  the  company  was  negligent  in  the  maintenance  of  its  bridge. 
Orant  that  trains  must  be  run  over  bridges  while  they  are  under- 
going repairs,  the  duty  of  the  company  nevertheless  is  to  so  adjust 
the  bridge,  and  regulate  the  speed  of  overpassing  trains,  as  that 
the  lives  of  passengers  will  not  he  put  in  peril. 

The  next  ground  upon  which  a  revei*sal  is  asked  is  that  the 
court  below  refused  to  submit  to  the  jury  the  sixth,  seventh, 
eighth,  and  ninth  special  interrogatories  propounded  by  the  appel- 
lant.   These  were  as  follows :    "  Interrogatory  No.  6.  ^^^^^^^ 
Do  you  find  from  the  evidence  that  the  employees  of  wticbrooato. 
6aid  defendants,  en£:a£i:ed  in  puttinir  thimbles  or  tubes  ro?  iw'nS. 
into  the  chords  of  said  bridge,  were  negligent  in  the 
means  used  or  process  of  putting  such  tubes  or  thimbles  in  the 
bridge  ?    Int  No.  7.  If  your  answer  to  interrogatory  No.  6  is  yea, 
in  what  did  the  negligence  consist?    Int.  No.  8.     Do  you  find 
from  the  evidence  mat  the  employees  of  defendant,  engaged  in 
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putting  thimbles  or  tubes  in  the  chords  of  the  brid^,  used  the 
same  means,  appliances,  and  mode  that  are  ordinarily  used  by 
other  railway  companies  in  doing  like  work,  under  line  circum- 
stances i  Int.  No.  9.  If  you  answer  interrogatory  No.  8  in  the 
negative,  state  from  the  evidence  what  difference  there  was  in  the 
means,  appliances,  or  mode  used  by  the  defendant  and  other  rail- 
way companies  doing  like  work  under  like  circumstances." 

The  ruling  of  the  court  in  rejecting  the  foregoing  interroga- 
tories was  correct.  The  sixth  and  seventh  were  notbins  more  nor 
less  than  an  invitation  to  the  jury  to  express  an  opinion  upon  a 

S[ue8tion  of  law  involved  in  the  case.  That  it  was  not  their 
unction  to  do  this  has  been  determined  in  a  number  of  cases. 
Pittsburgh,  etc.,  Co.  v.  Spencer,  98  Ind.  186 ;  Toledo,  etc.,  Co.  v. 
Goddard,  25  Ind,  185 ;  Woolery  v.  Louisville,  etc.,  Co.  ante  223 
(present  term),  and  cases  cited.  Such  questions  of  fact,  if  any 
tliere  be,  as  are  included  in  the  eighth  and  ninth  interrogatories^ 
are  so  intermixed  with  assumptions  and  other  matters,  to  which 
an  answer  would  be  nothing  more  than  a  conclusion  of  an  uncer- 
tain character,  as  renders  the  propriety  of  the  ruling  of  the  court 
manifest.  It  was  of  no  consequence  whether  the  appellant  used 
the  means  and  appliances  ordinarily  used  by  other  railway  com- 
panies under  the  circumstances  or  not,  provided  they  were  used 
m  such  a  manner  as  to  render  the  bridge  unsafe  when  the  train 
came  upon  it  at  the  rate  of  speed  shown  in  this  case.  Means  and 
appliances  for  repairing  railway  bridges  which  are  so  employed  as 
that,  when  a  train-load  of  passengera  comes  upon  a  bridge  under- 
going  repairs,  both  train  and  passengers  are  precipitated  into  the 
river  below,  are  either  so  manifestly  insufficient,  or  are  being  so 
unskilfully  used,  as  that,  without  showing  some  other  cause  for 
the  disaster,  against  which  the  highest  degree  of  practical  skill  and 
foresight  conid  not  have  guarded,  the  company  is  liable  to  the  iro^ 
nutation  of  negligence.  When  an  accident  happens  such  as  that 
from  which  the  alleged  injury  resulted,  it  is  not  sufficient  to  rebut 
the  presumption  of  negligence,  which  the  law  raises  in  favor  of  a 
passenger,  that  the  carrier  is  able  to  show  that  it  was  using  the 
means  and  appliances  ordinarily  employed,  without  also  showing^ 
that  such  means  and  appliances  are  ordinarily  sufficient  for  the  pur- 
pose, and  that  they  were  without  known  or  discoverable  detect,, 
used  in  a  proper  and  skilful  manner.  However  the  interroga- 
tories under  consideration  might  have  been  answered,  the  answers 
could  have  had  no  influence  on  the  general  verdict  Whenever  it  is 
apparent  that  such  will  be  the  e&ct  of  answers,  it  is  not  only 
proper,  but  it  is  the  duty  of  the  court  trying  the  cause  to  reject 
interrogatories  which  unite  such  answers. 

Among  other  instructions  requested  by  the  appellant,  and  re- 
fused by  the  court,  the  sixth  was  to  the  effect  that  the  law  does  not 
require   of  railway  companies  the  utmost  degree  of  care  which 
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the  mind  can  conceive  or  imagine ;  or  that  they  should  be  regarded 
as  guarantors  or  insurers  of  the  safetv  of  passengers,  or 
of  the  sufficiency  of  their  roadways,  bridges,  and  appli-  JSJ^dSowcb^ 
ancesy  but  that  the  observance  of  the  degree  of  care  ^Sibm^"*  ""' 
exercised  by  reasonably  cautious  persons  engaged  in 
like  service,  under  like  circumstances,  filled  the  measure  of  their 
obligation.  The  instruction  proceeded  further  to  state,  in  effect^ 
that  if  the  jury  believed  that  the  means  and  appliances  which 
were  being  used  in  repairing  the  bridge  at  the  time  of  the  disaster 
were  the  same  as  those  used  by  reasonably  prudent  pei*sons  engaged 
in  like  work,  under  like  circumstances,  tnen  the  defendant  could 
not  be  found  guilty  of  negligence,  and  the  jury  should  return  a 
verdict  for  the  defendant.  It  is  contended  that  this  instruction  is 
within  the  rule  announced  in  Cleveland,  etc.,  Ey.  Co.  v.  Newell, 
104  Ind.  264 ;  s.  c,  23  Am.  Eng.  R.  R.  Cas.  492. 

Speaking  of  the  duty  which  the  law  imposes  upon  a  railway  in 
respect  to  the  maintenance  of  its  track  in  the  case  cited,  we  said : 
^^  While  its  obligation  does  not  rise  to  the  degree  of  warranting  the 
safety  of  its 'track  and  roadway,  the  law  nevertheless  exacts  that, 
when  an  injury  occurs  to  a  passenger  by  an  occurrence  so  unusual 
and  so  perilous  of  human  life,  it  shall  be  made  to  appear  that  the 
utmost  practical  care  and  diligence  have  been  observed,  and  that 
po  degree  of  care  usually  and  practically  applicable  to  the  careful 
management  of  like  railways  would  have  discovered  the  .defect 
which  probably  caused  the  accident,  and  thus  prevented  its  occur- 
rence. **  Conceding  the  substantial  accuracy  of  so  much  of  the  in- 
struction asked  as  defines  the  obligation  of  a  railway  company,  in 
respect  to  its  not  being  required  to  observe  a  merely  speculative  or 
imaginary  degree  of  caution,  or  to  insure  either  the  safety  of  pas- 
sengers or  the  sufficiency  of  its  bridges,  that  part  of  it  upon 
which  the  juiy  were  asked  to  predicate  a  verdict  for  the  defendant 
falls  immeasurably  short  of  the  rule  announced  in  the  case  relied 
on.  It  was  not  sufficient  that  the  appellant  may  have  used  proper 
means  and  appliances  in  the  repair  of  its  bridge.  The  necessity  of 
the  case  required  it  to  show  that,  in  the  use  of  those  means,  ^'  the 
utmost  practical  care  and  diligence  have  been  observed,  and  that  no 
decree  of  care  usnallv  and  practically  applicable  to  the  work  about 
which  it  was  engaged  would  have  discovered  "  the  probable  cause 
of  the  disaster,  and  prevented  its  occurrence.  Tne  instruction 
was  properly  refused. 

In  the  fifth  instruction  given  by  the  court,  the  jury  were  di- 
rected, in  substance,  that  if  they  should  find  from  the  evidence 
that,  while  the  railroad  company's  bridge  over  White  river  was 
undergoing  repairs,  its  servants  caused  the  train  on  which  the  plain- 
tiff was  a  passenger  to  be  drawn  upon  the  bridge,  and  the  injury  to 
the  plaintiff  occurred,  without  fault  on  his  part,  bv  reason  of  the 
bridge  giving  way,  and  causing  the  car  in  wliich  the  plaintiff  waa 
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eeated  to  fall  through,  their  verdict  should  be  for  the  plaintiff,  un- 
less they  should  further  find  from  the  evidence  that  in  making  the 
repairs  the  defendant's  servants  exercised  the  '^  skill,  care,  and 
prudence  which  skilled,  cautious,  and  prudent  persons  would  and 
ought  to  use"  in  order  to  have  the  bridge  in  a  condition  of  safety 
for  the  passage  of  trains,  and  that  it  was  not  guilty  of  the  slightest 
neglect  in  the  use  of  proper  and  suitable  means  and  appliances  to 

Protect  said  bridge,  and  prevent  its  giving  way  or  breaking  down, 
'he  objections  made  to  this  instruction  relate  more  to  the  aptness 
of  the  language  employed  by  the  event  than  to  the  propriety  of 
the  principles  announced.  The  law  was,  however,  stated  with 
substantial  accuracy,  in  a  manner  to  be  clearly  comprehended  by 
the  jury.  Within  the  ruling  in  cases  closely  analogous,  there  was 
no  error  in  giving  the  insti*uction  complained  of.  Bedford,  etc., 
R.  Co.  V.  Bain  bolt,  99  Ind.  559,  and  cases  cited  ;  Cleveland,  etc. 
Newell,  supra;  Louisville,  etc.,  By.  Co.  v.  Thompson,  infra^ 
present  term. 

The  only  other  question  presented  in  such  manner  as  to  require 
notice  relates  to  the  amount  of  damages  assessed.  It  is  insisted 
that  the  amount  is  excessive.  As,  however,  nothing  appeal's  t.o  in- 
duce the  belief  that  the  jury  must  have  acted  from  preiudice,  par- 
tialit}^  or  other  improper  motive  in  the  assessment  of  damages,  we* 
cannot  disturb  their  verdict.  It  was  their  exclusive  province  to 
determine  the  amount  of  compensation  to  be  awarded  for  the  in- 
jury sustained  by  the  plaintiff,  and,  having  determined  it,  so  far  as 
we  can  judge,  upon  the  evidence,  without  the  intervention  of  im- 
proper motives  the  court  cannot  interfere.  Ohio  &  M.  B.  Co.  v. 
Collarn,  73  Ind.  261. 

Judgment  affirmed,  with  costs. 

Negligence  in  the  Construction  of  BridgeSt — ^In  an  action  against  a  rail- 
road company  to  recover  damages  for  causing  the  death  of  a  passenger,  the 
evidence  showed  that  by  reason  of  the  giving  away  of  the  bridge  the  acci- 
dent occurred.  Plaint&s,  in  opening,  save  direct  evidence  of  faults  and 
negligence  in  the  construction  of  the  bridge ;  that  the  injuries  occurred  by 
reason  of  the  washing  away  of  the  embankment  forming  the  eastern  approach 
to  the  bridee ;  that  this  embankment  had  been  carried  out  from  the  eastern 
bank  into  the  deepest  part  of  the  channel;  that  it  was  composed  of  light  and 
unsubstantial  material,  liable  to  yield  to  the  action  of  the  water;  that  at  the 
time  of  the  construction  of  the  bridge  there  existed  indications  of  a  previous 
flow  of  waters  there,  and  that  the  attention  of  the  engineers  was  called  to 
these  circumstances.  After  the  defendant  had  closed  its  evidence,  which 
was  directed  to  show,  among  other  thines,  that  no  such  indications  of  a  pre- 
vious flow  of  water  there  existed  at  the  time  of  the  construction  of  ^e 
bridge,  or  afterward,  the  plaintiff  was  permitted  to  call  a  witness  to  show 
at  the  time  of  the  construction  of  the  brid^  there  were  saplings  growing 
upon  the  low  ground  in  the  immediate  vicinity  of  the  bridge,  and  that  to  the 
distance  of  two  or  three  feet  from  the  ground  these  saplings  bore  water 
marks.  HM^  that  due  diligence  required  an  inquiry  and  examination  as  to 
its  character  and  the  declivity  of  the  circumjacent  country,  to  ascertain  the 
quantity  of  water  likely  to  flow  there  in  the  future;  that  if  indications  ex- 
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isted  in  the  yicinity  of  former  floods,  s,  g,,  driftwood  and  the  like  in  the 
branches  of  bushes,  or  water-marks  upon  the  trunks  of  trees,  it  was  gross 
negligence  to  construct  the  bridge  with  its  approach  of  light  and  unsubstan- 
tial soil,  reaching  into  the  water-way.  Kansas  Pacific  R.  Co.  v.  Miller,  3 
Col.  442.  In  an  action  by  a  passenger  a^nst  a  railway  company  for  com- 
pensation on  account  of  injuries  sustained  by  the  breaking  aown  of  a 
bridge  on  the  line,  alleged  to  have  been  prox>erly  made,  but  which  had  been 
constructed  under  the  superintendence  of  a  competent  engineer,  the  judge 
directed  the  jury  that  the  question  for  them  to  consider  was  whether  the 
bridge  had  been  constructed  and  maintained  with  sufficient  care  and  skill, 
and  of  reasonably  proper  strength  with  regard  to  the  purpose  for  which  it 
was  made.  Beld,  that  the  direction  was  right.  Grote  v,  Chester  &  Holy- 
head R.  Co.,  5  Eng.  R.  R.  &  Canal  Cas.  649;  Same  v.  Same,  2  Welsby,  Hurl- 
stone  &  Gordon  Exchequer),  251.  See  also  Ward  v.LouisTiUe,  etc.,  R.  Co., 
S  Am.  &  Eng.  R.  R.  Cas.  506;  Omaha,  etc.,  R.  Co.  v.  Brown,  11  lb.  501; 
Vosburg  V.  Lake  Shore,  etc.,  R.  Co.,  15  lb.  249;  Omaha,  etc.,  R.  Co.  «. 
Brown,  20  lb.  286;  Bedford,  etc.,  R.  Co.  v.  Rainbolt,  21  lb.  466. 


MoOBE 
V. 

Des  MomES  &  FoBT  Dodoe  B.  Oo. 

(Advance  CoMj  Iowa.     October  11,  1886.) 

In  an  action  for  damages  against  a  railway  company  for  injuries  received 
while  riding  in  one  of  its  cars,  an  instruction  to  the  juiv  that  the  company 
must  show  that  it  used  all  reasonably  practical  care  ana  precaution  to  pre- 
vent the  injury,  is  erroneous.  A  earner  is  bound  to  exercise  the  highest 
desree  of  care  and  skill  to  preserve  the  safety  of  its  passengers. 

In  an  action  for  damages  against  a  railway  company,  the  plaintifE  alleged 
peveral  specified  injuries.  The  court  instructed  the  jury  to  the  effect  that, 
if  they  found  that  one  specified  injury  was  not  caused  or  aggravated  by  the 
accident,  then  they  should  find  for  the  defendant.  HM^  an  erroneous  in- 
struction, although  in  other  instructions  the  jury  were  told  that  if  they 
found  for  the  plaintiff  they  should  award  damages  sufficient  to  compensate 
him  for  all  the  injuries  received. 

Appeal  from  Dallas  Circuit  Court. 

Plaintiff  brought  this  action  to  recover  damages  for  certain  per- 
sonal injuries  wTiich  he  alleges  he  sustained  while  traveling  as  a 
passenger  on  defendant's  i*ailway.  The  verdict  and  judgment 
were  for  defendant,  and  plaintiff  appealed. 

CardeU  d6  ShorUey^  for  appellant. 

N(ywr%e^  Kcmffrncm  cfe  Chimseyj  for  appellee. 

Reed,  J. — ^While  plaintiff  was  travellinff  as  a  passenger  on  one 
of  defendant's  railway  trains,  the  car  in  which  he  was  nding  was 
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thrown  from  the  track  by  a  miBplaced  switch,  and  tuiiied  over  on 
its  side.  He  alleges  that  in  the  accident  he  was  thrown  against 
the  side  of  the  car,  and  a^nst  one  of  the  seats  therein,  and  that 
Facts.  he  was  bmised.and  injured  in  his  side,  also  in  his  arm 

and  head,  and  that  he  sustained  a  rnptare  of  the  character  known 
as  a  *'  scrotal  hernia."  He  also  alleges  that  the  accident  to  the  car 
was  cansed  by  the  negligence  of  defendant's  employees,  who  were 
in  charge  of  the  train.  On  the  trial  it  was  admitted  that  the  over- 
turning  of  the  car  was  caused  by  a  misplaced  switch,  and  no  evi- 
dence was  introduced  by  defendant  tending  in  any  manner  to  ac- 
count for  the  misplacement  of  said  switch.  Plaintiff  testified 
that,  by  the  turaine  over  of  the  car,  he  was  thrown  on  his  side 
against  the  car  and  one  of  the  seats  in  it,  and  that  when  he  got 
out  of  the  wreck  he  discovered  that  one  of  his  arms  was  bleeding ; 
also  that  one  of  his  lingers  had  been  injured,  and  that  some  time 
after,  in  making  an  examination  of  his  person,  he  discovered  that 
his  side  was  bruised,  and  that  he  was  rnptured — the  latter  injury 
being  of  the  character  denominated  "scrotal  hernia" — ^and  that* 
he  suffered  a  great  deal  of  pain  from  the  injury  in  his  side  and 
from  the  rupture ;  also  that  the  hernia  was  not  reduced  until  four 
days  after  the  accident,  when  he  went  for  the  first  time  to  a 
physician,  who  reduced  it.  Defendant  introduced  evidence  tend- 
ing to  prove  that  plaintiff  was  ruptured  before  the  accident.  It 
also  introduced  two  physicians  who  had  practised  their  profession 
for  many  years,  and  had  had  much  experience  in  the  treatment  of 
hernia,  who  testified  that  they  had  made  an  examination  of  plain- 
tiff some  time  after  the  accident,  and  they  had  heard  his  testimony 
as  to  the  manner  in  which  he  had  received  the  injury,  and  as  to 
his  symptoms  immediately  after  it  occurred,  and  each,  in  effect, 
gave  it  as  his  opinion  that  the  scrotal  hernia  of  which  plaintiff 
complained  was  not  caused  by  the  accident. 

1.  The  Circuit  Court  gave  the  following  instruction,  the  giving 
of  which  is  assigned  as  error :  "  If  you  find  from  the  evidence 
that  the  plaintiff  received  an  injury  while  riding  on  the  cars  of ' 

the  defendant  by  reason  of  the  tipping  over  of  a  car  in 
cUSJ^BTODB?"  which  he  was  riding,  and  while  he  himself  was  using 
oLb'ofc!^'  «^11  reasonable  care  and  caution   to  avoid  injury  as 

charged  in  the  petition,  then  these  facts  will  make 
a  prima  facie  case  of  negligence  against  the  defendant,  and  the 
burden  oi  proof  will  be  on  the  defendant  to  show  that  it,  by  its 
agents  and  servants,  did  use  all  reasonably  practicable  care  and 
precaution  to  prevent  such  injury,  and  that  tne  accident  resulted 
from  a  cause  which  could  not  have  been  foreseen  or  prevented  by 
the  exercise  of  reasonable  care,  vigilance  and  foresight  on  behalf 
of  the  company."  The  obiection  urged  against  the  instruction  is 
that  it  does  not  lay  down  the  true  rule  as  to  the  degree  of  dili- 
gence and  care  which  the  carrier  is  bound  to  exercise  for  the 
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safety  of  the  passenger.  The  d6(!tiiDe  of  the  instraction  is  that 
the  defendant  would  not  be  liable  for  the  iniary  if  the  accident 
resulted  from  a  cause  which  reasonable  or  ordinary  care  and  dili- 
gence could  not  have  foreseen  and  provided  against.  And  in  this 
respect  it  is  erroneons.  The  rule  has  always  been  held,  in  this 
State,  that  the  carrier  was  bound  to  exercise  the  highest  degree  of 
care  and  skill  to  preserve  the  safety  of  the  passenger,  and  prevent 
accidents.  See  Frink  v.  Coe,  4  G.  Greene,  556 ;  Sales  v.  Western 
Stage  Co.,  4  Iowa,  545 ;  Bonce  v,  Dubuque  St.  Ry.  Co.,  53  Iowa, 
278 ;  s.  c.  5  N.  W.  Rep.  177 ;  Kellow  v.  Central  Iowa  Ry.  Co., 
23  N.  W.  Rep.  740.  we  are  of  the  opinion,  however,  that  plain- 
tiflE  was  not  prejudiced  by  the  instruction.  By  it  the  jury  were 
told  that  proof  of  the  accident  made  a  pHnia  facie  case  against 
the  defendant  on  the  question  of  negligence.  As  it  made  no  at- 
tempt to  account  for  tne  accident,  this  was  equivalent  to  a  direc- 
tion to  find  for  plaintiff  if  the  other  elements  of  his  case  were 
established.  The  presumption  is  that  the  jury  found  against  him 
on  the  other  question  involved  in  the  case. 

2.  The  court  gave  the  following  instruction :  "  If  you  find  from 
the  evidence  that  the  plaintiff,  at  the  time  or  prior  to  the  accident 
complained  of,  was  or  had  been  suffering  from  the 
effects  of  inguinal  hernia,  and  by  reason  of  t^|ie  over-  JE^^ohb"*" 
turning  of  the  car  received  additional  injuries  of  the  ISJi^fSI*"  "^ 
affected  parts,  he  would  be  entitled  to  recover  for  such 
additional  injury.  But  if  you  fail  to  find  that  the  scrotal  hernia 
was'caused  by  the  overturning  of  the  car,  as  alleged,  then  and  in 
that  event  the  plaintiff  cannot  recover."  This  instruction  is 
erroneous.  Under  the  evidence,  the  jury  might  have  found  that 
plaintiff  suffered  the  injuries  to  his  side  and  arm  and  hand  alleged, 
and  have  failed  to  find  that  the  scrotal  hernia  was  caused  by  the 
overturning  of  the  car.  By  the  last  clause  of  the  instruction  they 
are  told,  in  effect,  that,  if  that  is  the  state  of  proof,  plaintiff  can- 
not recover.  Yet  he  clearly  was  entitled  to  recover  if  he  had 
established  that  he  sustained  any  of  the  injuries  in  the  accident 
of  which  he  complained.  It  is  true  that  in  other  instructions 
the  jurv  were  told  that,  if  they  found  for  plaintiff,  they  should 
award  him  such  damages  as  would  compensate  him  for  all  the  in- 
juries suffered  by  him  in  consequence  of  the  overturning  of  the 
car.  But  these  instructions,  in  so  far  as  they  warranted  the  jury  in 
awarding  plaintiff  damages  for  the  minor  injuries  of  which  he 
complained  if  they  found  against  him  as  to  the  chief  injury  com- 
plained of,  the  scrotal  hernia,  are  in  confiict  with  the  one  set  out 
above,  and  it  is  impossible  to  determine  which  instruction  the  jury 
obeyed.  We  cannot  say  that  for  the  minor  injuries  plaintiff  was 
entitled  to  recover  no  more  than  nominal  damages.  On  the  con« 
trary,  the  jury  would  have  been  justified,  under  the  evidence,  in 
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awarding  him  sabetantial  damages  on  account  of  the  alleged  injury 
to  his  side. 

Other  questions  argued  by  counsel  relate  simply  to  the  order  of 
the  trial,  and  will  not  be  likely  to  arise  on  a  i*etrial  of  the  cause. 

For  the  error  pointed  out  the  judgment  will  be  reversed,  and  the 
cause  remanded. 

Degree  of  Care  Imposed  Upon  Railroad  Company  as  to  Track  and 
Machinery. — See  generally  Kentucky,  etc.  R.  Co.  9.  Thomas,  1  Am.  andEng. 
R.  R.  Cas.  79  ;  Penna.  R.  Co.  v,  Roy,  1  lb.  225  ;  International,  etc.,  R.  Co. 
«.  Hallorem,  8  lb.  848  ;  New  York,  etc.  R.  Co.  Dougherty,  6  lb.  130  ;  Rob- 
inson V,  N.  Y.,  etc.,R.  Co.,  6  lb.  592  ;  Louisville,  etc.,  R.  Co.  v.  Weams,  8  lb. 
899  ;  Burlington,  etc.,  R.  Co.  0.  Raymond,  18  lb.  6  ;  Little  Rock,  etc.  R  Co. 
0.  Miles,  18  lb.  10  ;  Smith  v,  St.  Paul,  etc.,  R.  Co.,  16  lb.  810  ;  Raymond  v, 
Burlington,  etc.  R.  Co.,  18  lb.  217. 
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KCo. 
Geat  and  Wife. 

(Advance  Oatej  Texas.     1885.) 

The  plaintiffs  were  on  a  hand-car  on  the  defendant  road  with  the  x>enni8- 
sion  of  the  company.  The  car  was  in  the  regular  performance  of  its  duty, 
and  was  rightfully  on  the  track.  A  regular  train  on  the  road  was  behind 
time.  It  had  just  passed  a  road-crossing  without  sounding  the  whistle  as  it 
was  required  to  do  by  law,  and  was  nearing  a  bridge  and  trestle-work,  where, 
bjT  the  rules  of  the  company,  it  was  required  to  moderate  its  speed  to  four 
miles  an  hour,-  yet  on  this  occasion  it  was  running  at  the  rate  of  twenty  miles 
an  hour.  After  crossing  the  road  it  ran  into  a  cut  where  the  track  made  a 
sharp  curve,  and  collided  with  the  hand-car,  which  was  but  a  short  distance 
from  the  crossing,  and  produced  the  injuries  of  which  the  plaintiffs  complain. 
It  was  conceded  that  there  was  negligence  in  the  operation  of  the  train  by 
the  defendants,  but  it  was  contended  that  the  plaintins  could  not  recover,  for 
the  reason  that  they  were  guilty  of  contributory  negligence  in  not  sending 
out  flagmen  as  was  required  by  the  regulations  of  the  company  where  the 
presence  of  the  car  in  a  curve  placed  it  in  a  dangerous  position,  ffeld^  that 
as  the  hand-car  would  have  been  in  no  danger  from  the  over-due  train  bad 
the  signals  been  given  at  the  road  crossing  and  the  speed  of  the  train  slack- 
ened as  required  Dy  the  regulations,  those  upon  the  hand-car  had  a  right  to 
rely  upon  the  performance  of  their  duty  by  the  employees  on  the  tram  and 
were  not  guilty  of  negligence  contributing  proximately  to  the  injuries  re- 
ceived. 

Appeal  from  Cherokee  county. 
.    Willie,  C.  J. — This  case  comes  before  ns  upon  one  assignment 
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of  error  only  of  which  we  can  take  notice,  viz :  "  The  verdict  of 
the  jury  is  manifestly  contrary  to  the  law  and  evidence,  for  the  nn- 
contradicted  evidence  shows  that  tlie  plaintiffs,  by  qubwpiom. 
their  own  negligence,  contributed  proximately  to  the  injury  com- 
plained of." 

It  seems  to  be  conceded  that  there  was  negligence  in  operating 
the  train  that  collided  with  the  hand-car,  and  the  case  is  rested  by 
the  appellants  upon  the  contributory  negligence  of  the  parties  in- 
jured by  the  collision.  The  question  as  to  negligence  in  the  opera- 
tion of  the  train  by  the  companies'  employees,  and  that  as  to  the 
contributory  negligence  of  the  plaintiffs,  may  be  considered 
together,  as  they»must  both  depend  for  solution  upon  the  relative 
duties  due  from  the  parties  to  each  other. 

The  plaintiffs  were  lawfully  upon  the  hand-car  at  the  time  of 
the  collision.  Whether  they  were  entitled  to  be  considered  pas- 
sengers, with  all  the  rights  which  that  position  implies,  is  not 
necessary  iot  us  to  consider.     They  were  on  the  car  factb. 

with  permission  of  the  company,  as  is  fully  shown  by  the  evidence. 
The  car  itself  was  in  the  regular  performance  of  its  duty,  and  was 
required  to  make  this  very  trip  by  the  ownera  of  the  company.  It 
was  therefore  rightfully  on  the  track  at  the  place  and  time  of  the 
collision,  and  the  plaintiffs  were  lawfully  on  board  of  it.  The  fact 
that  the  train  was  behind  time,  did  not  require  that  the  hand-car 
should  keep  off  the  track,  but  it  was  obliged  to  be  there  in  the  per- 
formance of  its  duty  to  the  company.  No  matter  whether  an  ex- 
pected train  of  the  company  was  behind  time  or  not. 

The  train  was  behind  time,  as  had  generally  been  its  habit.  It 
had  passed  a  road-crossing,  before  reaching  which  it  was  required 
by  law  to  sound  a  whistle,  which  requirement  had  been  complied 
with  by  all  trains  upon  all  former  occasions.  It  was  nearing  a 
bridge  and  trestle-work,  and  the  rules  of  the  company  required  it 
to  moderate  its  speed  to  four  miles  an  hour,  and  it  had  passed  a 
signboard  giving  its  directions  to  that  effect.  It  had  never  gone 
at  a  speed  of  more  than  six  or  eight  miles  an  hour  at  the  place 
where  the  accident  happened ;  yet  on  the  occasion  it  was  running 
at  the  rate  of  twenty  miles  an  nour.  Without  giving  any  signju 
or  checking  its  speed,  it  crossed  the  road,  ran  into  a  deep  cut  where 
the  track  made  a  sharp  curve,  and  there  collided  with  the  car  which 
was  but  a  short  distance  from  the  crossing,  and  produced  the  in- 
juries of  which  the  plaintiffs  complain. 

The  acts  of  negligence  on  the  part  of  the  train  men,  the  failure 
to  give  the  statutory  signals  at  the  crossing,  and  excessive  rate  of 
speed  at  the  time  and  place  of  the  accident.  The  only  act  of 
negligence,  if  any,  that  can  be  alleged  against  the  persons  in  charge 
of  the  hand-car,  was  the  omission  to  send  out  flagmen  while  in  the 
cut,  so  as  to  warn  the  train  of  its  presence. 

The  evidence  does  not  show  that  it  was  the  imperative  duty  of 
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the  persons  in  charge  of  the  hand-car,  snch  as  the  one  upon  which 
the  plain  ti£E8  were  riding,  to  send  out  flagmen  before 
^SmoK^RjS^  and  behind  in  situations  like  the  one  in  which  this  car 
ouTFiSimfTO  was  placed  when  the  collision  occurred.  The  regula- 
wAwi  TRAiM.      ^j^ng  q{  ^i^Q  company  require  that  hand-cars  and  ti-ack 

ears  should  be  protected  by  flagmen  when  by  reason  of  fogs,  sharp 
curves  and  the  like,  risk  was  involved ;  and  added  that  this  was 
particularly  necessai^  in  case  of  loaded  track  cars.  It  was,  how- 
ever, proved  that  in  practice  flagmen  were  sent  out  only  in  cases 
when  a  loaded  track  or  hand  car  was  being  propelled  upon  the  rail- 
road. The  reason  given  for  this  was  that  track  care  or  loaded  hand- 
care  could  not  be  easily  taken  off  the  track,  and  tins  made  it  neces- 
sary to  send  out  flagmen.  It  was  therefore  questionable  whether 
the  regulations  applied  to  an  unloaded  car,  and  as  the  court  could 
not  say  as  matter  of  law  that  it  did,  the  jurj'^  were  to  judge  of  the 
9ieaning  and  effect  of  the  reflation,  taken  in  connection  with  the 
manner  in  which  it  was  enforced  as  shown  by  the  testimony  of 
witnesses  competent  to  speak  upon  the  subject.  The  regulation, 
too,  upon  its  face  did  not  seem  to  require  that  in  short  curves  flag- 
men should  be  sent  out  before  and  oehind  at  all  times,  but  only 
when  the  presence  of  the  care  in  the  curves  placed  it  in  a  danger- 
ous position.  The  hand-car  would  have  been  in  no  dan^r  from 
the  front,  if  the  train,  instead  of  being  behind  time,  had  already 
passed,  and  it  would  not  have  been  negligence  not  to  have  sent  out 
a  flagman  to  the  front.  It  would  have  been  in  no  danger,  from  the 
•evidence,  from  the  overdue  train  had  the  signals  been  given  at  the 
road-crossing  and  the  speed  of  the  train  slackened  as  required  by 
the  company's  regulations.  Hence,  without  a  neglect  of  duty  by 
the  trainmen  the  position  of  the  car  in  the  cut  was  not  one  involv- 
ing risk.  Upon  the  performance  of  their  dutpr  by  the  employees 
on  the  train  the  car  hands  relied ;  and  the  question  is,  were  the  facts 
sufficient  to  authorize  the  jury  to  find  that  the  plaintiffs  were  not, 
under  the  circumstances,  guilty  of  such  negligence  as  contributed 
proximately  to  the  injury  of  which  they  complained. 

While  the  statutory  signals  to  be  ^ven  at  road  crossings  are  in- 
tended as  warnings  to  passere  upon  the  road  or  near  the  crossing, 
the  failure  to  give  tnem  may  be  taken  into  considera- 
orvEMOMALs S  tlou  togctlier  with  other  facts  to  show  want  of  reason- 
CROS8IJIO.         ^y^  ^^^^  ^^  ^j^^  ^^^^  ^^  ^j^^  company  as  to  other  parties 

lawfully  upon  the  railway.  W.  &  A.  R.  Co.  v.  Jones,  8  Am.  & 
Eng.  R.  R.  Cas.  267. 

In  the  one  case  the  omission  of  the  signals  is  negligences?^  se^ 
and  may  be  so  decided  by  the  court ;  in  the  other  it  may  or  may 
not  be  negligence  under  tne  circumstances,  and  the  jury  must  pass 
upon  the  question. 

In  the  case  above  cited  the  law  required  that  the  whistle  should 
be  blown  and  the  speed  of  the  train  checked  upon  approaching  a 
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public  crossing.  It  was  hdd  that  while  these  provisions  were  in- 
tended to  protect  life  and  property  at  such  crossings,  yet  when  an 
accident  occurred  just  beyond  a  crossing,  the  fact  that  these  re- 
quirements were  disregarded  might  be  considered  by  the  jury  in 
determining  the  question  of  neghgence  on  the  part  of  the  railroad 
company. 

And  so  as  to  excessive  rate  of  speed.  While  a  railroad  company 
has  the  right  to  run  its  trains  at  any  rate  of  speed  it  may  choose, 
when  not  prohibited  to  do  so,  yet  circumstances  may  impose  such 
restrictions  upon  the  right  as  to  authorize  a  finding  that  exobbsivsbatb 
excessive  speed  at  a  time  or  place  will  be  negligence  on  **'  ®"■^• 
the  part  oi  the  company.  Thomas  v.  Railroad  Co.,  8  Fed.  Rep., 
720.  Here  not  only  circumstances  but  positive  regulations  re- 
quired the  train  to  go  slow  at  and  near  the  point  of  collision. 
While  statutory  law  imposes  certain  duties  upon  these  companies 
for  the  protection  of  life  and  property  at  points  of  the  greatest 
danger,  they  owe  duties  to  the  general  public  which  require  that 
they  exercise  proper  care  to  avoid  injury  to  any  of  its  individual 
members.  The  omission  to  perform  these  duties  may  be  the  high- 
est degree  of  negligence ;  and  the  facts  as  to  their  omission,  and  as 
to  whether  this  constitutes  negligence  under  the  particular  circum- 
stances, should  be  left  to  the  jury. 

Where  the  company  have  invariably  obeyed  the  law  in  reference 
to  the  signals  to  be  given  at  a  particular  crossing,  and  have,  at  the 
€ame  time,  rules  which  require  its  trains  to  run  slowly  at  that  point 
of  its  track,  which  rules  have  been  usually  complied  with,  the  pub- 
lic may  have  a  right  to  conclude  that  the  law  and  rules  will  be 
observed  on  any  given  occasion,  and  to  act  accordingly  in  their 
lawful  use  of  the  railway  track.    Not  only  so,  but  the  employees 

operating placed  upon  their 

obeying  the  statute  laws  and  the  rules  of  the  company,  the  latter 
should  DC  held  liable  for  any  failure  to  do  so,  from  which  damages 
have  resulted  to  property  or  person. 

It  has  been  held  tnat  where  a  train  had  been  uniformly  run  and 
operated  in  a  certain  manner,  it  is  evidence  of  negligence  not  to 
run  it  in  the  same  way  at  any  particular  time,  and  tnat  one  who 
had  the  right  to  act  upon  the  belief  that  it  would  be  so  run  and 
operated,  and  who  was  injured  because  it  was  not,  could  recover. 
Schultz  V.  C.  &  K  W.  R.,  44  Wis.  688. 

The  usual  manner  of  operating  the  train,  neglected  on  that  occa- 
sion, was  to  ring  the  bell  oefore  starting,  and  to  run  the  train  at  a 
reasonable  rate  of  speed. 

It  is  not  contributory  negligence  not  to  anticipate  that  another 
will  violate  the  law  in  a  given  particular,  and  m  not  providing 
against  such  possible  violations  oi  it.  2  Thompson  on  Negligence, 
1472,  sec.  18. 

27  A.  &  E.  R.  Gas.— 21 
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Thongli  the  rules  of  the  company  may  have  required  that  the 
hand-car  be  kept  out  of  the  way  of  trains,  and  send  out  flagmen 
oiossioH  when  by  reason  of  short  curves,  risk  was  involved,  it 

certainly  is  not  contemplated  that  they  should  anticipate 
danger  when  it  could  not  possibly  arise  except  by  reason 
of  a  violation  of  mles  on  the  part  of  the  train  men,  and 
through  them  of  the  company  itself. 

The  hand-car  was  upon  the  track  at  a  time  when  in  the  proper 
discharge  of  its  duties  it  was  likely  to  be  there.  With  a  knowl- 
ed^  of  this  fact  the  employees  of  the  train  were  chargeable.  They 
had  no  right  to  trust  to  the  supposition  that,  if,  in  the  cut,  the 
hand-car  men,  though  lulled  into  security  by  the  omission  of  signals 
required  of  the  train,  would  regard  the  situation  as  dangerous,  and 
send  out  flagmen  .for  their  protection.  They  at  least  had  no  right 
to  run  the  train  at  such  an  unusual  rate  of  speed  in  violation  of  the 
rules  of  the  company,  when  they  must  have  known  that  on  this 
account,  if  the  hand-car  was  in  the  cut,  a  collision  might  and  pos- 
sibly would  ensue,  though  the  hand-car  men  should  faithfully  ooey 
the  rules  prescribed  for  their  government. 

We  think  the  jury  were  properly  allowed  by  the  court  to  pass 
upon  all  the  facts  as  to  the  conanct  of  the  employees  in  charge  of 
the  train  and  those  on  the  hand-car,  and  the  situation  and  circum- 
stances attending  the  collision,  and  the  facts  by  which  it  was 
brought  about,  and  finding  as  they  did  that  the  irnury  was  not 
caused  proximately  by  the  negligence  of  the  plaintifte,  we  are  not 
prepared  to  say  that  their  verdict  is  against  the  evidence. 

The  charge  of  the  court  copied  in  appellant's  brief  did  not  in- 
struct them  that  the  facts  stated  in  tiie  charge  would  constitute 
negligence  on  the  part  of  plaintiffs,  but  left  the  question  as  to 
whetner  they  would  or  not  to  be  determined  by  the  jniy.  This 
was  proper,  and  we  see  no  error  either  as  against  law  or  evi- 
dence that  the  jury  or  court  have  committed,  and  the  judgment  is 
affirmed. 

Right  to  Rely  upon  Qiving  Signals^ — See  note  to  Silver  Oity,  etc.,  R.  Co» 
«.  Murray,  26  Am.  &  Eng.  R.  R.  Gas.,  162. 
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Philpot  et  aZ. 

V. 

Missouri  Paoifio  R.  Co. 

(85  Missouri,  164.) 

The  right  of  action  given  by  Revised  Statutes,  section  3121,  for  the  death 
of  a  person  occurring  in  this  State  by  reason  of  the  negligent  act  of  a  railroad, 
is  not  limited  to  residents  of  this  State. 

Wherein  such  actiod  brought  here  by  a  husband  and  wife,  residents  of  the 
State  of  Texas,  for  the  death  of  their  minor  son,  who  was  also  a  resident  of 
Texas,  the  laws  of  this  State,  and  not  of  Texas,  will  determine  the  question 
of  the  minority  of  the  son.  Besides,  in  the  absence  of  any  evidence  to  the 
contrary,  it  will  be  presumed  that  the  age  of  majority  is  the  same  in  Texas 
as  it  is  here. 

Section  2121  of  Revised  Statutes  is  both  penal  and  compensatory,  and 
the  emancipation  of  a  minor  son  by  his  parents  is  no  defence  to  an  action 
thereon  by  them  for  his  death. 

Appeal  from  St.  Louis  Court  of  Appeals.    Affirmed. 
ff,  S,  Priest  and  T.  J.  Portia  for  appellant. 
CoUina  <&  Jameaon,  for  respondents. 

Black,  J. — The  plaintiffs,  husband  and  wife,  recovered  judg- 
ment against  the  deiendant  for  the  sum  of  $5000,  because  of  the 
death  of  their  minor  son,  between  nineteen  and  twenty  years  of 
age,  occasioned  by  the  collision  of  two  trains  of  cars  facts. 

on  the  defendant's  road,  at  Washington,  in  this  State.  The  son 
was,  on  the  night  of  the  30th  of  May,  1881,  travelling  in  the 
caboose  car  of  a  stock  train,  in  charge  of  stock,  when  this  car  col- 
lided with  the  caboose  car  of  another  train.  From  the  effect  of 
the  injuries  thus  received  he  died  in  some  ten  or  twelve  days.  The 
collision  was  occasioned  by  the  negligence  of  .defendant's  servants, 
as  found  by  the  jury.  The  defendant,  among  other  thin^,  an- 
swered that  the  plaintiffs  and  their  son  were  residents  and  citizens 
of  the  State  of  Texas ;  and,  further,  that  they  had  emancipated 
their  son  from  all  paternal  control  and  interference.  These 
defences  were,  on  motion  of  plaintiffs,  stricken  out.  Of  this  ruling 
error  is  assigned. 

1.  The  cause  of  action  accrued  in  this  State.  The  plaintiffs  assert 
their  rights  under  the  provisions  of  our  Damage  act.  There  is 
nothing  in  the  act  which  in  the  least  indicates  a  legis-  achok  bt  now- 
lative  intent  to  limit  the  rights  thereby  conferred  to  ""»«"• 
residents,  or  to  persons  domiciled  in  this  State.  Its  provisions  are 
for  the  benefit  of  the  travelling  public — alike  for  the  resident  and 
non-resident. 
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2.  There  was  no  evidence  as  to  what  the  age  of  majority  i» 
in  the  laws  of  the  State  of  Texas.  Proof  of  this,  it  is  con- 
MwowTT-  tended,  was  an  essential  element  of  the  plaintiff's 
law8^  gOF  AH-  case.    We  must  be  guided  by  our  own  law  in  this  i-e- 

spect.  As  to  acts  done  and  rights  acquired  here,  the 
laws  of  this  State,  and  not  those  of  Texas,  must  determine  whether 
the  son  was  or  was  not  a  minor.  4  Kent's  Com.  (12  Ed.)  233,  n.  c; 
Oilberth  v.  Bunco,  55  Mo.  349.  Besides,  in  the  absence  of  any 
•evidence  as  to  what  the  age  of  majority  is  in  that  State,  we  must 
presume  it  to  be  the  same  as  fixed  by  the  common  law  of  this  State, 
-which,  doubtless,  would  be  twenty-one  years, 

3.  A  father  may  emancipate  his  son,  and  when  he  has  done  so, 
the  son  will  be  entitled  to  his  own  earnings  until  the  father  sees 
fit  to  resume  his  authority.  Ream  v.  WatKins,  27  Mo.  519.  This 
^  bein^  the  law,  it  is  insisted  that  the  statute  is  compen- 
OF  80M  HO  DB.  satory,  and  because  of  the  emancipation  the  parents  are 
"^^  not  damaged.  This  suit  is  based  upon  section  2121, 
Revised  Statutes,  1879,  which  provides,  so  far  as  applicable  to  this 
case,  that  whenever  any  person  shall  die  from  any  injury  occa- 
sioned by  the  negligence  of  any  servant  or  employee  while  mauaff- 
ing  any  car  or  train  of  cars,  the  corporation  in  whose  employ  sucn 
servant  or  employee  shall  be  at  the  time  such  injury  is  committed 
shall  "  forfeit  and  pay  for  every  person  so  dying  the  sum  of  five 
thousand  dollars,"  which  may  be  sued  for  and  recovered,  when  the 
•deceased  is  a  minor  and  unmarried,  by  the  father  and  mother,  and 
each  shall  have  an  equal  interest  in  the  judgment.  The  statute  is 
remedial,  and  is  designed  to  be  compensatory  in  part.  But  it  is 
tnore  than  this.  The  case  at  bar  demonstrates  the  fact  that  it  can- 
not be  wholly  compensatory,  for  the  amount  of  the  recovery,  being 
£xed  as  it  is,  is  altogether  out  of  proportion  to  the  value  of  the 
cervices  of  the  son  for  the  remainder  of  the  period  of  his  minority. 
The  law  is  also  designed  to  guard  and  protect  persons  and  the 
travelling  public  against  the  wrongful  acts  thereby  prohibited. 
Whether  the  amount  awarded  is  denominated  damages,  compensa- 
tory damages,  liquidated,  as  was  said  in  Coover  v.  Moore  et  al.^  31 
Mo.  574,  or  a  penalty,  is  not  material.  The  law,  as  well  as  being 
compensatory,  is  of  a  penal  ^nd  police  nature,  and  can,  without  ob- 
jections, subserve  both  purposes  at  one  and  the  same  time.  The 
right  to  recover  is,  therefore,  not  made  to  depend  upon  services 
which  the  deceased  could  have  rendered  to  the  persons  suing.  The 
emancipation  of  the  son  by  the  parent,  if  alleged  and  proved,  con- 
stitutes no  defence. 

4.  Other  questions  were  raised  on  the  trial  and  are  preserved  in 
the  bill  of  excepdonsi  but  as  they  are  not  pi*essed  here,  will  not  be 
considered. 

Judgment  affirmed.    The  other  judges  concur. 
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Right  to  Recover  Damages  for  Death  of  Emancipated  Minor  Child. — 
The  rule  is  that  if  tliere  be  a  reasonable  expectation  of  pecuniary  advantage 
from  a  person  bearing  the  family  relation,  the  destruction  of  such  expectation 
by  negligence  occasioning  the  death  of  the  party  from  whom  it  arose,  will 
sustain  the  action.  Penna.  R.  Co.  9.  Eellar,  67  Pa.  St.  800;  Penna.  R.  Co.  e. 
Adams,  55  Pa.  St.  499;  Franklin  v.  Southeastern  R.  Co.,  4  H.  &  N.  211. 
Where  the  death  of  a  person  is  caused  by  negligence,  the  only  damages  re- 
coverable are  for  the  injury  to  the  relative  rights  of  the  surviving  members  of 
the  family,  and  are  compensatory  in  their  nature.  Where,  therefore,  a  child 
is  free  by  age  or  emancipation,  and  lives  apart  from  his  parents,  and  in  no 
way  contributes  to  their  support,  his  parent  cannot  recover  damages  for  his 
death.  Lehigh  Iron  Co.  v,  Kupp,  100  Pa.  St.  95.  The  father  having  relin- 
quished his  parental  control  over  a  minor  child,  he  cannot  maintain  an  action 
against  a  justice  of  the  peace  or  a  clergyman  to  recover  the  penalty  given  by 
Act  of  1729,  for  marrying  such  minor  without  the  parent's  consent,  and 
without  the  publication  of  banns.  Robinson  e.  English,  84  Pa.  St.  824.  A 
father  who  turns  his  daughter  out  of  his  house  upon  the  world  to  shift  for 
herself,  thereby  relinquishing  his  parental  rights  in  relation  to  her  person^ 
absolves  her  from  filial  allegiance,  and  deprives  himself  of  a  right  of  action 
under  the  statute  against  marrying  minors  without  the  consent  of  their 
parents.     Stansbury  v.  Bertron,  7  W.  &  S.  (Penna.)  862. 


OsNTBAL  Texas  &  Nobth  Wbstebh  R  Oa 

V. 

Hanoook. 
{Admnee  Com,  Texcu.    1885.) 

Where  the  statute  provides  that  when  depositions  are  sent  by  mail ''  the 
postmaster  or  his  deputy  mailing  the  same  shall  indorse  thereon  that  he  re- 
ceived them  from  tne  hands  of  the  officer  before  whom  they  were  taken,'* 
an  indorsement  on  a  deposition  as  follows :  '*  Received  this  package  from 
the  hands  of  W.  W.  Gray,  clerk,  the  officer  before  whom  the  deposition  was 
taken.    (Signed)  G.  S.  Smith,  P.  M.,"  is  sufficient. 

Where  the  verdict  is  abnormal,  and  circumstances  occurred  at  the  trial 
which  may  have  unduly  influenced  the  action  of  the  jury,  the  court  will  not 
hesitate  to  set  it  aside.  Remarks  of  counsel  in  this  case  held  cause  for  le* 
▼ersal. 

Frosty  Berry  <&  Lee  for  appellant. 
Kemhle  dk  McKnigkt  for  appellant. 

Appeal  from  Ellis  county. 

On  the  19th  day  of  Jnly,  1883,  appellee  purchased  a  ticket  at 
Wazahachie  from  appellant's  agent,  which  entitled  him  to  a  pas- 
sage on  appellant's  cars  from  Waxahachie  to  Garrett.  He  got 
aboard  and  took  his  seat  in  the  regular  passenger  coach.  The  train 
was  made  up  of  about  fourteen  freight  cars  and  one  passenger 
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coach,  the  coach  being  in  the  rear.  When  about  half  way  between 
Waxahachie  and  Garrett,  the  hind  wheels  of  the  tender  and  the 
two  freight  cars  next  adjoining  the  tender  left  the  track,  causing 
a  sudden  stopping  of  the  train,  whereby  appellee  was  thrown  from 
his  seat  and  iniured.  The  train  at  the  time  was  running  about 
eight  miles  an  nour.  The  coach  in  which  appellee  was  riding  was 
not  derailed,  and  no  one  else  therein  suflfered  any  injury. 

On  December  12, 188^,  appellee  brought  this  suit  in  the  Dis- 
trict Court  of  Ellis  county,  alleging  that  the  injuries  he  had  re- 
ceived were  permanent  and  serious.  That  in  consequence  of  said 
shock  his  genital  and  urinary  organs  had  been  paralyzed  and  him- 
self crippled  for  life. 

Defendant  answered  by  a  plea  of  not  guilty.  The  case  was 
tried  at  the  September  term,  1884,  and  resulted  in  a  verdict  for 
plaintifE — appellee — for  $10,000  actual  and  $5000  exemplary  dam- 
ages, but  appellee  afterwards  remitted  the  exemplary  damages.  A 
new  trial  was  refused,  and  the  defendant  has  appealed  and  here 
asks  a  reversal :  1.  Because  of  the  rulings  of  the  court  in  the  ad- 
mission of  testimony.  2.  Because  of  alleged  unfairness  and  mis- 
conduct of  counsel  in  their  arguments  before  the  jruy.  3.  Be- 
cause of  alleged  errors  in  the  charge  of  the  court. 

The  depositions  of  D.  C  Sealy,  Dr.  May,  Dr.  White  and  others 
had  been  taken  by  appellee,  and  appellant  moved  to  suppress  them, 
because  the  person  receipting  therefor  did  not  show  that  he  was 
postmaster  at  the  place  where  the  depositions  were  mailed.  This 
motion  was  overniled,  and  this  ruling  is  assigned  as  eiror. 

Several  physicians,  whose  testimony  was  taken  by  deposition, 
testified  as  to  their  diagnosis  of  appellee's  c^e,  the  diagnosis  being 
based  on  statements  which  they  said  had  been  made  t&them  by  ap- 
pellee. This  testimony  was  admitted  over  appellant's  objection, 
and  the  niling  is  assigned  for  error. 

Amzi  Bradshaw,  in  his  argument  to  the  jury,  used  the  following 
language :  "  In  the  trial  of  this  case  you  have  the  contest  of  wealth 
against  that  of  poverty.  There  is  v  estal — one  of  the  defendant's 
witnesses — who  is  the  employed  agent  of  the  railroad  company. 
He  kept  a  watch  on  Hancock  and  has  suborned  witnesses  with  rail- 
road money."  A.  A.  Kemble,  Esq.,  in  his  argument  to  the  jury, 
said :  ^'  The  railroad  has  skilled  attorneys ;  you  saw  them  make  a 
motion  asking  the  court  to  appoint  a  committee  of  physicians  and 
surgeons  to  examine  Hancock.  They  were  not  entitled  to  it ;  thev 
had  no  right  to  have  such  committee  appointed ;  it  was  a  cute  trick 
on  the  part  of  defendant's  lawyers ;  if  we  had  resisted  the  motion,  ' 
then  they  would  have  used  it  against  us  in  their  argument  to  you 
that  we  were  afraid  to  let  Hancock  be  examined.  We  asked  them 
to  submit  the  motion  without  reading  it.  They  refused.  Why 
was  this,  gentlemen  ?  It  was  that  the  jury  might  hear  it.  But  we 
were  not  to  be  caught  in  that  trap."     And  M.  W.  McKnight,  in 
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the  closing  argument,  said  :  ^'  Gentlemen,  this  rich  corporation  has 
employed  able  counsel,  who  come  here  and  denounce  Hancock  as  a 
fraud  and  a  liar,  endeavoring  by  a  course  of  two  years'  conduct  to 
manufacture  testimony  wherewith  to  rob  this  rich  corporation. 
More  than  that,  they  cast  aspersions  on  the  good  name  and  character 
of  his  wife,  by  this  man  Poteet — one  of  the  defendant's  witnesses — 
who  swears  that  while  he  was  gathering  up  the  tail  end  of  his  family 
at  church  a  certain  conversation  between  himself  and  plaintiff  oc- 
curred which  I  will  not  repeat.  I  tell  you,  gentlemen,  such  testi- 
mony and  such  a  defence  as  that  aggravates  this  case.  Not  content 
with  having  injured,  crippled  and  ruined  him  for  life,  they  come 
into  court  and  ridicule  his  injuries,  denouncing  him  as  a  fraud  and 
liar,  and  cast  aspersions  upon  his  family.  You  should  compensate 
him  for  this,  gentlemen.  You  should  teach  this  rich  corporation 
that  they  shall  not  make  such  attacks  upon  the  fathers  of  this 
country. 

Delaney,  J. — The  first  assignment  of  error  is  taken  to  the  action 
of  the  court  in  refusing  to  suppress  the  deposition  of  the  witness 
Hearne.    Appellant  claimed  that  it  was  not  endoi'sed  simoiusifBiiT 
and  returned  as  required  bylaw.     The  endorsement  o»»>««»"iom. 
was  as  follows :  "  Received  this  package  from  the  hands  of  W.  W. 
Oray,  clerk,  the  officer  before  whom  tne  deposition  was  taken. 

(Signed)  "  G.  S.  Smith,  P.  M." 
From  the  certificate  of  the  officer  who  took  the  deposition  it  ap- 
pears that  he  was  "  clerk  of  Cameron  county,  Tennessee."  The 
Jostmark  on  the  envelope  was  as  follows :  "  Woodbury,  Tennessee, 
uly  21."  •  The  objections  to  the  depositions  were,  firet,  that  the 
signature  did  not  show  that  the  person  signing  was  a  postmaster ; 
second,  if  the  initials  are  sufficient  for  that  purpose,  tnen  it  does 
not  appear  at  what  point  he  was  postmaster. 

A  majority  of  the  commission  believe  that  the  certificate  is  suffi- 
cient. The  statute  provides  that  if  the  depositions  are  sent  by 
mail,  "the  postmaster  or  his  deputy,  mailing  the  same,  shall  en- 
dorse  thereon  that  he  received  tnem  from  the  hands  of  the  officer 
before  whom  they  were  taken." 

The  fourth  assignment  complains  of  the  refusal  of  the  court  to 
strike  out  the  answers  of  Dr.  Blaides  to  the  fourth  and  fifth  inter- 
rogatories propounded  by  plaintiff.     The  witness  was 
asked  to  state  his  opinion  of  the  plaintiff's  condition  and  JSmou^AB  So 
of  the  cause  of  his  malady.     In  answer  to  the  fourth  S^SS'^^"* 

auestion,  the  witness  gives  his  opinion  upon  the  state  of 
le  plaintiff's  health.     There  can  be  no  objection  to  this. 
In  answer  to  the  fifth  he  makes  some  suggestions  as  to  the  prob- 
able cause  of  the  trouble,  and  the  defendant  objects  that  these  sug- 
gestions were  founded  upon  what  the  plaintiff  had  told  the  witness 
about  his  having  been  hurt  on  the  train.     We  do  not  think  it  im- 
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portant  to  determine  whether  the  conrt  erred  in  this  matter  or  not, 
Decaase  there  is,  in  the  record,  snch  an  amount  of  testimony  bj  a 
large  nnmber  of  physicians  as  to  the  character  of  the  plaintinPs  ail- 
ment and  its  canse,  that  if  the  testimony  of  Dr.  Blaiaes  had  been 
suppressed,  it  could  not  possibly  have  cnanged  the  result. 

^ut  the  fifth  assignment  is  more  serious.  It  complains  of  cer- 
tain remarks  of  plaintiff's  counsel  in  the  course  of  the  trial,  which 
RE1IABX8  ov  Ai'G  tnought  by  appellant  to  have  unduly  aroused  the 
prejudices  of  the  jury.  In  our  opinion  the  largest 
liberty  of  discussion  should  be  allowed  in  trials  before 
juries,  so  long  as  the  legitimate  objects  of  discussion  are  kept  in 
Tiew.  In  the  trial  of  causes,  involving^  as  they  generally  do  the 
most  important  interests,  the  duties  of  jurors  require  moderation, 
calmness  and  a  high  sense  of  rectitude.  In  such  trials  everything 
which  appeals  to  prejudice,  or  kindles  animosity  between  different 
classes  of  men  must  be  regarded  as  inimical  to  the  due  administra- 
tion of  justice.  Our  courts  of  last  resort  are  accustomed  to  pay 
great  deference  to  verdicts  when  there  is  reason  to  believe  tnat 
tney  are  the  result  of  the  calm  and  deliberate  conviction  on  the 
part  of  the  juries.  And  this  is  so  even  when  the  conrt  may  think 
the  verdict  larger  or  smaller  than  it  ought  to  be.  But  when  the 
verdict  is  abnormal,  and  circumstances  occurred  at  the  trial  which 
may  have  unduly  influenced  the  action  of  the  jury,  the  court  will 
not  hesitate  to  set  it  aside. 

In  the  case  of  Texas  &  Pacific  B.  Co.  v.  Dye,  decided  at  the 
last  Austin  term,  a  verdict  which  seemed  too  large  was  set  aside 
solely  on  the  ground  that  improper  remarks  of  counsel  upon  the 
trial  may  have  unduly  influenced  the  jury. 

On  this  ground  we  think  the  verdict  should  be  set  aside  in  this 
case,  notwithstanding  the  remittitur  entered  after  the  trial. 

The  judgment  should  be  reversed,  and  the  cause  remanded. 

Beport  of  the  Commissioners  of  Appeals  adopted,  and  judgment 
reversed  and  the  cause  remanded.  Willib,  C.  J. 

What  may  be  Commented  on  by  Counsel  in  Remarks  to  Jury. — See  Pitts- 
burgh, etc.,  R.  Co.  V,  Martin,  8  Am.  &  Eds.  R.  R.  Cas.  258;  £.  Tenn.,  etc.^ 
R.  Co.  e.  Ginley,  17  lb.  568;  Loucks  v.  Chicago,  etc,  R.  Co.,  19  lb.  805; 
Texas,  eta,  R.  Co.  e.  Garcia,  21  lb.  884. 
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V. 

Thompson,  Adm^r,  etc. 
(Adcanee  Oom^  Indiana,    Nawmber  23,  1880.) 

In  an  action  by  an  administrator  aeainst  a  railroad  company  for  the  death 
of  his  intestate,  caused  by  the  neghgence  of  the  defendant,  the  widow  of 
such  decedent  is  a  competent  witness.  Neither  §  498  nor  §  499  of  the  Indiana 
Code  has  any  application  to  such  a  case. 

In  civil  cases  it  is  sufficient  if  the  evidence  on  the  whole  agrees  with  and 
supports  the  hypothesis  which  it  is  adduced  to  prove. 

Where  the  case  was  tried  below  upon  the  theory  that  the  cause  of  action 
was  the  neffligcDce  of  the  appellant,  that  theory  must  prevail  upon  the 
appeal;  and  the  action  will  not  be  treated  as  one  for  a  breach  of  contract. 

Appeal  by  the  defendant  from  a  judgment  of  the  Washington 
Circuit  Court  in  favor  of  the  plaintiff,  in  an  action  for  damages  for 
negligently  causing  death  of  tne  intestate. 

Petition  for  rehearing;  overruled. 

The  facts  are  stated  m  the  opinion. 

AlypMdvgh  <&  LoAJoler  for  appellant. 

Zairmg^  Voyles  <&  Morris  tor  appellee. 

Elliott,  Ch.  J. — ^A  neamest  and  able  petition  for  rehearing  has 
been  filed,  and  it  is  thought  proper  to  again  discuss  some  oi  the 
questions  argued. 

We  said  in  our  former  opinion  that,  even  if  it  were  conceded 
that  the  widow  of  Andrew  Eichler  was  not  a  com- 
petent witness,  no  material  error  was  committed  in  JSS  w"^ 
permitting  her  to  testify,  and  we  still  adhere  to  that  S£*™^  ^'^ 
view ;  but  we  are  prepared  to^  further  and  hold  that 
she  was  a  competent  witness,  &r  the  statute  does  not  apply  to  cases 
of  tort  resulting  in  the  death  of  the  husband.  Keither  §  498,  nor 
§  499  of  the  Code  applies  to  a  case  like  this ;  for  the  widow  is  not 
a  party  to  the  record,  nor  is  her  interest  adverse  to  the  estate,  and 
the  case  is  not  one  between  heirs.  The  case  is  not  founded  on  ^^  a 
contract  with  or  demand  against  an  ancestor,"  or  ^'  to  obtain  title 
to  or  possession  of  property,  real  or  personal ;"  but  is  an  action  to 
recover  damages  for  a  tort  causing  the  ancestor's  death. 

The  circumstances  proved  by  the  appellee  show  that  Andrew 
Eichler  was  on  the  appellant's  train,  ana  was  killed  by  the  falling 
of  the  train  into  the  nver.  It  is  not  necessary  in  any  dibbct  rnn- 
case,  civil  or  criminal,  that  the  material  facts  should  be  cSsary^ 
established  by  direct  evidence.  Greenleaf  thus  states  dSS'  °'  '^* 
the  rule  which  prevails  in  civil  cases :  ^^  In  civil  cases  it  is  sufficient 
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if  the  evidence,  on  the  whole,  agrees  with  and  supports  the  hypoth- 
esis which  it  is  adduced  to  prove." 

It  is  also  said  by  this  author  that  it  is  the  duty  of  the  jury  "  to 
decide  in  favor  of  the  party  on  whose  side  the  weight  of  the  evi- 
dence preponderates,  and  according  to  the  reasonable  probability 
of  truth."     1  Greenl.  Ev.  §  13. 

This  rule  has  been  often  approved  by  this  court.  I.  R.  Co.  v,  Col- 
lingwood,  71  Ind.  476 ;  Railroad  Co.  v.  Thomas,  84  Ind.  194 ;  s.  c, 
11  Am.  &Eng.  R.  R.  Cas.  491 ;  Raiboad  Co.  v.  Buck,  96  Ind.  eS46, 
363 ;  8.  c,  18  Am.  &  Eng.  R.  R.  Cas.  234 ;  Hendrick  v.  D.  M. 
Osborne  Co.,  99  Ind.  143,  147;  Railroad  Co.  v.  McKee,  Id.  519, 
625 ;  Union  Mut.,  etc.,  Co.  v.  Buchanan,  100  Ind.  63,  72 ;  Railroad 
Co.  V.  Mosier,  101  Ind.  597;  Riehl  v.  Evansville  Foundry  Asso., 
104  Ind.  70. 

The  reasonable  probability — and,  indeed,  the  only  fair  inference 
from  the  facts  and  circumstances  established — is  that  Eichler  was 
on  the  train  which  went  down  into  Blue  River.  He  was  in 
Chicago,  and  was  expected  home  in  Louisville  about  the  time  of 
his  death ;  his  route  was  over  the  appellant's  road  ;  his  body  was 
found  about  1^  or  2  miles  downstream ;  his  name  was  on  the 
top  of  his  shirt ;  and  in  his  pocket,  among  other  things,  was  a  con- 
ductor's check  issued  by  the  conductor  of  the  train ;  bodies  were 
seen  washing  down  the  river  immediately  after  the  train  went 
down;  the  rivci  was  very  high,  and  the  current  swift;  seven 
persons  besides  Eichler  lost  their  lives  by  the  disaster.  When 
Eicliler's  body  was  taken  from  the  water  it  was  found  to  be  badly 
mangled ;  the  "  head  was,"  as  one  of  the  witnesses  said,  "  caved  in, 
and  his  bowels  torn  out."  Another  witness  says :  "  The  body  was 
badly  torn  up  ;  right  leg  broken ;  his  hip  was  broken,  and  his  belly 
torn  open."  Timbers  floated  downstream  from  the  bridge,  dis- 
placed by  the  cars  crashing  through  them.  These  circumstances 
unmistakably  show  that  Eichler  was  violently  killed  and  horribly 
mangled  by  some  means,  and  the  most  natural  inference  in  the 
world  is  that  he  was  killed  by  the  train's  plunging  through  an  un- 
safe bridge,  as  were  seven  others  who  were  on  the  train ;  and  this 
supplies  ground  for  inferrung  that  he  was  on  the  train ;  but  in 
addition  to  this  are  the  other  facts  that  he  was  in  Chicago  and  ex- 
pected home,  and  had  a  conductor's  check  in  his  pocket.  There  is 
not  one  particle  of  evidence  tending  to  show  that  he  was  or  could 
have  been  injured  in  any  other  way  than  by  the  train  in  which  he 
was  seated  falling  through  the  defective  bridge;  but  it  is  the  most 
natural  and  reasonable  of  inferences  to  conclude  that  he  was 
mangled  and  killed  by  the  fall  of  the  train,  which  imnning,  as  it 
was,  at  a  high  rate  of  speed  upon  the  bridge,  crashed  it  beneath  its 
force  and  weight. 

That  the  body  was  found  some  distance  from  the  bridge  does 
not  invalidate  this  inference  ;  for  it  is  in  the  highest  degree  prob- 
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able  that  a  body  mangled  as  was  Eiehler's  would  have  been  carried 
down  by  a  river  swollen  by  a  great  freshet. 

It  is,  indeed,  almost  inconceivable  that  Eichler  was  killed  in  any 
other  manner  than  by  the  train's  plnnging  through  the  bridge  and 
crushing  him  between  the  timbers  or  iron  of  the  cars  and  the 
heavy  beams  and  sills  of  the  bridge,  so  that  the  evidence  not  only 
supports  the  hypothesis  of  the  appellee,  but  goes  very  far  towards 
excluding  any  other  hypothesis  it,  indeed,  it  does  not  go  to  the  full 
extent  of  excluding  every  other. 

We  conclude,  without  doubt  or  hesitation,  that  the  evidence 
shows  that  Eichler  was  on  the  train  ;  and  the  authorities  cited  in 
oar  former  opinion  abundantly  prove  that  one  who  is  on  a  train 
used  for  carrying  passengers  is,  in  the  absence  of  countervailing 
evidence,  presumed  to  be  rightfully  there  is  a  passenger. 

The  counsel  assume  as  true  that  the  complaint  is  for  a  breach  of 
contract,  and  there  are  some  statements  in  it  which  possibly  give 
some  support  to  this  assumption ;  but  the  complaint, 
judged,  as  all  our  cases  agree  it  must  be,  by  its  general 
scope  and  tenor,  is  very  plainly  in  tort,  and  the  cause 
of  action  is  the  negligence  of  the  appellant.  Henry /z;. 
Stevens,  poBt^  p.  577. 

We  do  not  think  that  the  complaint  assumes  to  state,  as  a  cause 
of  action,  that  the  death  of  appellee's  intestate  resulted  from  a 
breach  of  contract,  and  it  is  ver}'-  evident  that  the  appellant's  coun- 
sel tried  the  case  upon  a  very  different  theory  than  that  the  actipn 
was  based  on  a  breach  of  contract. 

As  the  case  was  tried  upon  the  theory  that  the  cause  of  action 
alleged  was  the  negligence  of  the  appellant,  that  theory  prevails 
here.     Carver  v.  Carver,  97  Ind.  497. 

But  we  think  it  very  clear  that  the  complaint-  charges,  as  the 
cause  of  action,  the  tortious  negligence  of  the  appellant,  and  it  was 
not  necessary  to  do  more  than  prove  the  appellant's  duty,  its  negli- 
gent breach,  and  that  deceased  was  free  irom  contributory  negli- 
gence :  for  it  is  an  elementary  rule  that  it  is  sufficient  if  the  sub- 
stance of  the  issue  be  proved. 

It  is  quite  probable — so  much  so  that  the  jury  were  antliorized 
to  infer  it — that  the  deceased  purchased  a  ticket  at  Cliicugo,  for 
there  is  no  evidence  to  the  contrary,  and  the  conductor  testified 
that  he  did  take  up  "  tickets,  passes,  and  coupons." 

We  say  that  it  was  fairly  inierable  that  the  deceased  had  a  ticket, 
because,  as  the  authorities  cited  in  our  former  opinion  establish, 
one  on  a  passenger  train  is  presumed  to  be  rightfully  there  as  a 
passenger,  and  because  the  presumption  is  always  in  favor  of  hon- 
esty and  fair  dealing.  Any  other  rule  would  work  great  hardship 
in  such  a  case  as  this,  where  the  lips  of  the  passenger  are  closed  in 
death,  and  where  the  ticket,  if  bought  at  all,  was  bought  at  a 
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station  in  a  great  city,  where  many  passengers  purchase  tickets  and 
embark  upon  the  trains  of  the  railway  company. 

We  do  not  deem  it  necessaiy  or  proper  to  a^in  discuss  the 
question  of  presumptions  in  favor  of.  Eichler's  nonesty,  further 
tiian  to  say  tnat  it  was  presumably  in  the  power  of  the  appellant 
to  show  who  Whaling  was,  why  the  pass  was  issued  to  him,  and 
what  had  become  of  him.  As  we  said  in  our  former  opinion,  the 
pass  issued  by  the  appellant  showed  to  whom  it  was  issued,  and  on 
whose  account ;  and  no  explanation  at  all  was  offered,  nor  was  the 
part  of  the  pass  which  the  conductor  testified  that  he  took  up  given 
m  evidence.  We  think  these  facts  called  upon  the  appellant  to 
explain,  and  will  not  allow  it  to  succeed  solely  on  an  inference 
which  it  is  claimed  exists,  that  Eichler  fraudulently  procured  and 
used  the  pass  issued  to  Whaling. 

Mr.  Broom  says :  "  Where  a  party  has  the  means  in  his  power 
of  rebutting  and  explaining  the  evidence  adduced  a^aiQSt  him,  if 
it  does  not  tend  to  the  truth,  the  omission  to  do  so  furnishes  a  strong 
inference  against  him."    Broom,  Legal  Max.  988. 

Petition  overruled. 


Norfolk  and  Western  R.  Co. 

V, 

Prindle  and  Wife. 

(Advance  Case,  Virginia,    June,  1886.) 

The  seeond  section  of  the  Virginia  act  of  April  4, 1877,  providing  that  '*  All 
real  and  personal  estate  hereafter  acquired  by  any  married  won:ian,  whether 
by  gift,  grant,  purchase,  inheritance,  devise  or  bequest,  shall  be  and  con- 
tinue her  sole  and  separate  estate,"  etc.,  does  not  include  the  dan:iages  re- 
covered in  an  action  for  a  tort  on  the  wife's  person ;  and  hence  in  a  joint 
action  by  a  husband  and  wife  against  a  comn:ion  carrier  for  injuries  inflicted 
upon  the  wife  by  the  negligence  of  the  defendant  company,  the  husband  has 
a  legal  interest  in  the  suit  and  the  wife's  common-law  disability  as  a 
witness  attaches,  and  she  is  not  a  competent  witness  in  the  case. 

W,  H.  Soiling  for  appellant. 
James  S.  Walker  for  appellee. 

Lacy,  J. — In  February,  1885,  the  defendants  in  eiTor  brought 
their  action  of  trespass  on  the  case  against  the  plaintiff  in  error, 
for  iniury  received  by  the  defendant  in  error,  Judy  Prindle,  while 
travelling  on  the  road  of  the  plaintiff  in  error. 

The  action  is  by  husband  and  wife,  against  a  common  carrier 
for  injuries  inflicted  on  the  wife  by  the  negligence  of  the  defend- 
ant company. 


PASSSNGSBr— INJURY  TO  WIFE— EVIDBNOB.  383 

Upon  the  trial  there  was  a  verdict  for  the  plaintiff  for  one 
thousand  dollars,  and  judgment  accordingly. 

Upon  writ  of  error  to  this  court  it  is  assigned  as  error,  first  that 
the  action  being  as  stated  above,  and  the  recoveiy  be-  coiotbthcct  of 
longing  to  the  husband,  the  wife  was  admitted  as  a  vSS.  ^ 
witness  in  the  case,  and  permitted  to  testify  notwithstanding  the 
interest  of  her  husband. 

On  the  other  hand  it  is  insisted  that  the  husband  has  no  interest 
in  the  suit  but  is  joined  for  conformity  only ;  that  the  interest  of 
the  wife  does  not  disqualify  her  under  one  act  notwithstanding 
«uch  interest,  Code  1873,  en.  172,  sections  21,  22.  That  while 
under  that  statute  the  common-law  rule  as  to  the  incompetency  of 
husband  and  wife  to  testify  for  or  against  each  other  is  expressly 
preserved,  that  the  husband  could  not  testify  because  of  the  in  ter- 
sest of  the  wife;  that  while  she  is  competent  to  testify  notwith- 
standing her  own  interest,  she  would  not  be  competent  to  testify 
if  her  husband  had  any  interest  in  the  suit ;  but  that  her  husband 
having  no  interest,  she  is  not  excluded  as  a  witness. 

In  tne  case  of  Hayes  and  Wife  v.  Mutual  Protection  Association, 
T6  Ya.  228,  this  question  was  considered  and  discussed  by  this 
court  in  a  case  arising  at  the  suit  of  the  wife  under  ^ 

the  act  known  as  the  Married  Woman's  Act,  approved  dbSSiohs 
April  4,  1877,  acts  1876-7,  p.  333-4,  in  which  the  '"'""" 
court  held  the  wife  competent  to  testify,  because  it  was  her  suit  to 
recover  her  separate  property,  and  that  her  husband  had  no  inter- 
est and  was  a  nominal  party  only,  joined  in  obedience  to  the 
statute,  but  having  no  interest  and  not  liable  for  costs.  In  a  late 
<5ase  of  Farley  v.  Tiller,  not  yet  reported,  this  court  held  that  in  a 
suit  against  a  wife  who  was  engaged  on  her  own  account  in  keep- 
ing a  hotel,  her  husband  was  jomed  in  obedience  to  the  statute 
•cited  above,  known  as  the  Married  Woman's  Act ;  that  he  was  a 
nominal  party  only,  had  no  interest  in  the  subject  matter  of  the 
suit,  and  that  while  the  husband  could  not  testify  because  of  the 
interest  of  the  wife,  she  was  not  disqualified  because  of  her  inter- 
est in  the  suit,  by  reason  of  the  21st  and  22d  sections  of  ch.  172 
•of  the  Code  of  1873,  and  not  because  of  her  husband's  supposed 
interest,  because  under  our  statute  it  was  her  separate  estate,  and 
her  husband  had  no  interest. 

In  the  first-named  case,  the  subject  of  controversy  was  on  a 
policy  of  insurance,  and  the  amount  payable  to  the  beneficiary,  who 
was  a  married  woman,  was  held  to  be  tne  property  of  such  married 
woman  for  her  sole  and  separate  use,  that  it  was  not  liable  to  the 
debts  of  her  husband ;  that  he  had  no  interest  in  it  whatever  under 
the  act  approved  April  4,  1877,  acts  1876-7,  p.  333-4. 

In  the  second-named  case  cited  above  the  action  was  against  the 
wife  for  alleged  liabilities  as  a  sole  ti*ader,  and  the  husband  was 
Jield  to  have  no  direct  interest  in  the  suit,  and  to  be  a  nominal 
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party  only,  and  in  both,  as  has  been  said,  the  wife  was  allowed  to 
testify.     See  also  Frank  &  Adler  v.  lilienfeldt,  33  Grat.  377. 

These  cases  seem  to  have  been  covered  by  the  terms  of  our 
statute.  We  must  now  consider  whether  under  the  said  Married 
Woman's  Act,  the  recovery  in  this  case  is  the  sole  and  separate 
property  of  the  wife.  The  property  right  involved  is  the  chose 
8AME-KFF1BCT  1"  actlou  of  thc  wife ;  so  far  as  a  claim  for  damages  is 
OF  STATUTE  f^yj,  injuries  to  the  person  of  the  wife;  it  must  be  i-e- 
covered  in  the  joint  suit  of  the  nusband  and  wife ;  it  is  her  suit ; 
but  if  it  is  brought  during  the  lifetime  of  the  husband  he  must 
be  made  a  plaintiff  with  her;  it  is  a  suit  for  the  recovery  of  her 
damages ;  when  the  judgment  is  recovered  it  becomes  her  chose  in 
action;  when  the  money  is  paid  it  is  his,  unless  by  the  statute 
above  referred  to  and  known  as  the  Married  Woman's  law,  it  is 
made  her  separate  estate.  If  it  is  by  the  said  act  made  her  sepa- 
rate estate,  then  the  husband  has  no  legal  interest  whatever  in  it, 
and  she  is  not  debarred  from  testifying  in  a  suit  concerning  it  by 
reason  of  any  interest  of  his ;  and  he  is  a  party  to  the  suit  only 
nominally,  being  joined  for  conformity,  the  statute  so  requiring. 
While  on  the  other  hand,  if  the  statute  does  not  so  affect  it  as  to 
make  it  the  separate  estate  of  the  wife,  the  right  of  the  husband 
attaching,  the  wife  would  be  debarred,  under  the  common-law  rule 
of  evidence,  not  altered  by  our  law,  from  testifying  because  of  the 
interest  of  her  husband. 

The  second  section  of  the  act  of  April  4, 1877,  supra^  is  as  fol- 
lows : 

"  All  real  and  personal  estate  hereafter  acquired  by  any  married 
woman,  whether  by  gift,  grant,  purchase,  inheritance,  devise  or 
bequest,  shall  be  and  continue  her  sole  and  separate  estate,"  etc. 

The  words  "  all  real  and  personal  estate"  are  the  most  general, 
and  clearly  include  the  chose  in  action  in  question,  but  it  must 
wiFK's  BBPA-  ^ot  only  be  of  a  nature  to  be  included  within  the  terms 
ajSicatio^Sf  descriptive  of  the  sort  of  property  embraced  by  the 
cHowtwACTioH  Btatutc,  but  whcu  the  statute  has  designated  the  modes 
w  qumhok.  Yyy  wiiieii  it  must  be  acquired,  by  so  doing  it  has  ex 
eluded  all  other  modes  of  acquisition,  and  the  statute  applies  to 
none  other  than  such  as  has  been  acquired  in  the  prescribed  mode. 
Under  the  common  law  the  right  of  the  husband  to  the  wife's 
choses  in  action  was  qualified ;  it  was  the  husband's  upon  condition 
that  he  should  do  some  act  while  the  coverture  lasts  to  appropriate 
them  to  himself.  If  he  die  before  he  so  reduces  it,  it  survives 
to  the  wife.  If  the  wife  die  before  he  so  reduces  it.  it  is  not  his ; 
he  has  no  title  to  it ;  it  goes,  strictly  speaking,  to  her  personal 
representative.  That  reduction  into  possession  which  makes  the 
chose  absolutely  as  well  as  potentially  tlm  husband's,  is  a  reduction 
into  possession  not  of  the  thing  itself  but  of  the  title  to  it. 

If  the  chose  in  action  is  made  the  separate  property  of  the  mar- 
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ried  woman  by  statute,  then  the  common-law  right  of  the  husband 
in  the  chose  being  intercepted  and  destroyed,  it  is  absolutely  hers, 
and  he  has  no  interest  in  it  whatever. 

Do  the  words  in  the  statute,  cited  above,  cover  such  property  or 
point  to  such  damages  as  may  be  acquired  by  a  married  woman  in 
an  action  for  a  tort,  or  any  wrong  done  to  her  ? 

This  second  section  came  under  judicial  consideration  in  this 
court  in  the  case  of  Williams  et  at.  v.  Lord  &  Robinson,  75  Ya. 
Kep.  39S,  when  Judge  Burks,  speaking  of  the  said  section,  said : 
''The  second  section  secures  to  her  such  separate  estate  in  all 
property  acquired  by  her,  after  and  during  marriage  in  either  of 
the  modes  designated  in  that  section.  Estate  and  purchase  are  the 
most  comprehensive  words  in  le^al  terminology;  property  in 
choses  in  action  is.  certainly  personal  estate,  and  the  acquisition  of 
such  choses  for  a  valuable  consideration  is  a  purchase  even  in  the 
most  restricted  legal  sense  of  that  term.  This  interpretation  is  so 
obvious  and  free  from  difficultv,  that  it  needs  no  support  and 
admits  of  no  successful  contradiction  from  the  adjudication  of 
other  States  under  acts  of  similar  chai*acter,  whatever  those  adjudi- 
cations may  be." 

Is  there  any  mode  prescribed  by  our  statute  for  the  acquisition 
of  property  by  the  married  woman  which  will  include  or  point  to 
this  chose  in  action  ?  If  so,  then  it  is  thd  wife's,  and  the  husband 
has  no  legal  interest.  If  not,  then  the  husband  has  a  legal  interest 
under  his  common-law  right. 

Let  us  see.  The  terms  are ''  gift,  grant,  purchase,  inheritance,  de- 
vise or  bequest."  Can  it  be  designated  by  the  word  purchase, 
that  is  a  term  among  the  most  comprehensive  known  to  law.  Mr. 
Bou  vier  says :  "  Purchase  is  a  term  including  every  mode  of  acquisi- 
tion of  estate  known  to  the  law  except  that  by  which  an  heir,  on 
the  death  of  his  ancestor,  becomes  substituted  in  his  place  as  owner 
by  operation  of  law."     2  Wash.  R.  P.  401. 

There  are  six  ways  of  acqniring  a  title  by  purchase,  namely,  by 
deed ;  by  devise ;  by  execution  ;  by  prescription ;  by  possession  or 
occupancy ;  by  escheat.  In  its  now  limited  sense  purchase  is 
applied  only  to  such  acquisition  of  lands  as  are  obtaiiiea  by  bargain 
and  sale  for  money  or  some  other  valuable  consideration.  In 
common  parlance,  purchase  signifies  the  buying  of  real  estate,  and 
of  goods  and  chattels.  Webster  defines  it,  to  acquire  by  seeking ; 
to  ^in,  obtain,  or  acquire ;  to  acquire  by  any  means  except  descent 
or  inheritance. 

In  what  sense  was  this  word  used  by  the  legislature?  What  was 
the  intention  of  the  law-maker  ?  It  has  been  said  by  the  Supreme 
Court  of  the  United  States  that  ^'  the  popular  or  re-  sam 
ceived  import  of  words  furnishes  the  general  rule  for 
the  interpretation  of  statutes.  Mailardt?,  Lawrence,  16  ^'^ 
How.  251.     And  it  has  been  held  that   statutes  are  to   be  in- 
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terpreted  with  reference  to  the  principles  of  the  common  law 
in  force  at  the  time  of  their  passage,  except  where  the  statute  itself 
or  the  courts  have  otherwise  determined.  How  v.  Peckham,  6  How. 
Pa.  Rep.  229 ;  Rice  v.  M.  &  N.  W.  R.  Co.,  1  Blatch,  359.  The 
rules  by  which  the  sages  of  the  law,  according  to  Plowden,  have 
ever  been  guided  in  searching  for  the  intention  of  the  Legislature, 
are  maxims  of  sound  interpretation,  which  have  been  accumulated 
by  the  experience  and  ratified  by  the  approbation  of  ages.  The 
resolutions  of  the  Barons  of  the  Exchequer  in  Hayden's  case,  for 
the  sure  and  tnie  interpretation  of  all  statutes  in  general,  be  they 
penal  or  beneficial,  restrictive  or  enlarging  of  the  common  law, 
lour  things  are  to  be  discovered  and  considered  : 

1.  What  was  the  common  law  before  the  making  of  the  act  ? 

2.  What  was  the  mischief  and  defect  against  which  the  common 
law  did  not  provide? 

3.  What  remedv  the  parliament  hath  resolved  and  appointed  to 
cure  the  disease  oi  the  Commonwealth  ? 

4.  And,  f ourthlv,  the  true  reason  of  the  remedy  ? 

It  was  then  held  to  be  the  duty  of  the  judges  at  all  times  to 
make  such  construction  as  should  suppress  the  mischief  and  ad- 
vance the  remedy,  putting  down  all  subtle  inventions  and  evasions 
for  the  continuance  of  the  mischief,  etwopri/oato  cammodo^  and 
adding  force  and  life  to  the  cure,  and  the  remedy  accoi'ding  to  the 
true  intent  of  the  makers  of  the  act  pro  bono  puhUcoP 

'^  To  know  what  the  common  law  was  before  the  making  of  a 
statute,  whereby  it  may  be  seen  whether  the  statute  be  introductory 
of  a  new  law  or  only  affirmative  of  the  common  law,  is  the  very 
lock  and  key  to  set  open  the  windows  of  the  statute." 

^'  Statutes  are  to  be  construed  with  reference  to  the  principles  of 
the  common  law.  For  it  is  not  to  be  presumed  that  the  legislature 
intended  to  make  any  innovation  npon  the  common  law,  further 
than  the  case  absolutely  required.  The  law  rather  infers  that  the 
act  did  not  intend  to  make  any  alteration  other  than  what  is  speci- 
fied, and  besides  what  has  been  plainly  pronounced ;  for  if  the  par- 
liament had  had  that  design,  it  is  naturally  said,  they  would  have 
expressed  it." 

it  is  a  sound  rule  that  whenever  one  legislature  uses  a  term 
without  defining  it,  which  is  well  known  in  the  English  law,  and 
there  has  a  definite  and  appropriate  meaning  affixed  to  it,  they 
must  be  supposed  to  use  it  m  the  sense  in  which  it  is  used  in  the 
Ens^lish  law.     Hillhouse  u  Chester,  3  Day  (Conn.),  166. 

'the  foregoing  are  substantially  the  rules  upon  which  we  must 
proceed  in  construing  the  statute  in  question.  Beyond  the  force 
of  the  cited  cases  we  have  seen  no  decisions  of  binding  authority 
upon  us  in  our  own  court,  and  we  have  found  none  precisely  in 
point  from  other  States. 
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Bat  as  there  are  statutes  in  other  States  similar  to  our  own,  the 
decisions  there  may  be  of  some  assistance  in  passing:  _ 
upon  what  appears  to  be  a  nice  question.     In  Michigan  placxd     upoit 
the  prescribed  words  are  ''gift,  grant,  inheritance,  de-  v™  »  oTHui 
vise,  or  in  any  other  manner."  *^"^ 

In  a  suit  for  damages  for  injuries  to  the  person  of  the  wife,  in 
the  case  of  Berger  v,  Jacobs,  21  Mich.  215,  221,  Jud^e  Chris- 
tiancj  said :  ''  We  think  within  the  fair  intentions  of  this  section 
the  right  to  recover  damages  for  her  personal  injury  and  suffering 
from  an  assault  and  battery  committed  upon  herself  should  be 
placed  upon  the  same  ground  as  choses  m  action  or  pecuniary 
•claims,  or  rights  accruing  to  her  during  her  coverture  ;  that  such 
•damages  when  recovered  would,  under  this  statute,  constitute  a 
part  of  her  individual  property.  She  could,  therefore,  we  think, 
release  such  damages  before  or  after  action  brought,  or  appropriate 
or  convey  them  when  recovered  in  the  same  manner  as  when  un- 
married, and  the  husband  has  no  ri^ht  in  or  control  over  the  ac- 
tion." And  the  like  was  held  in  Illinois,  in  the  case  of  Chicago, 
•etc.,  K.  Co.  V.  Dann,  52  HI.  260 ;  in  this  State  she  is  authorizedto 
«ue  alone  for  a  tort  committed  upon  her  person.  The  general  words 
of  the  statute  are,  "  descent,  devise,  or  otherwise." 

In  the  Massachusetts  law  the  words  were,  ''  descent,  devise,  be- 
quest, gift,  or  grant,  that  which  she  acquires  by  her  trade,  business, 
labor,  or  services,"  but  it  contains  no  general  words  like  the  Mich- 
igan statute,  nor  specific  words  pointing  to  propertv  acquired  by 
being  wronged.  And  under  it,  says  Mr.  Sishop,  the  Maine  construc- 
tion not  being  permissible,  the  omission  was  supplied  by  a  separate 
statute,  that  ^^  any  married  woman  may  sue  and  be  sura  in  actions 
of  tort  as  though  she  was  sole,  and  all  sums  recovered  by  her  shall 
be  her  sole  and  separate  property."  Mr.  Bishop  says  it  is  not 
enough  that  the  thing  claimed  by  the  wife  is  property ;  it  must, 
moreover,  come  to  her  in  the  way  in  which  the  statute  points. 
Bishop  on  the  Law  of  Married  Women,  vol.  2,  sec.  78. 

In  New  Jersey  the  words  are,  "  gift,  grant,  devise,  or  bequest" 
The  courts  of  that  State  have  held  that  these  words  are  not  to  be 
taken  in  a  narrow  or  restricted  sense.  Boss  v,  Adams,  Dutchu, 
160 ;  Bice  V.  Kailroad,  1  Black,  358.  But  the  rights  bt  the  wife  are 
held  to  be  limited  by  the  mode  prescribed. 

In  this  State  the  statute  in  question  must  be  regarded  b^  all  re- 
flecting persons  as  wholesome  and  most  salutary,  having  for  its  object 
the  securing  to  married  women  their  property  coming  staiutb 
to  them  in  tlie  prescribed  mode  against  the  casualties  of 
life  in  our  country,  where  the  fortunes  of  all  are  sub-  tobt*to  wJS4 
ject  to  constant  fluctuations,  and  the  spirit  of  enter-  '■"•o"- 
prise  and  its  kindred  spirit,  speculation,  involve  the  homes  and 
fortunes  of  every  family  in  danger  of  sudden  loss,  if  not  in  oer- 
27  A.  &  K  R.  Cas.— 32 
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tain  and  inevitable  ruin.  To  secure  to  the  wife  and  mother  in  her 
own  fortune  the  means  of  rearing  her  children  is  wise  policy  and 
a  just  and  humane  device  of  the  law.  And  we  are  of  opinion  to 
give  to  the  legislative  enactment  in  this  regard  its  fullest  legiti- 
mate scope,  and  to  extend  it  to  every  mode  of  acquisition  which 
the  le^siature  has  authorized,  to  give  the  fullest  force  to  the  law 
which  its  terms  will  permit ;  and  if  we  stop  short  of  the  extension 
of  the  terms  of  the  law  beyond  their  legal  signification  it  is  be- 
cause we  ai*e  unwilling  in  anywise  to  invade  the  legislative  pro  v* 
ince. 

The  laws  must  be  made  by  the  legislative  power.  Courts  must 
stop  where  the  legislature  has  seen  fit  to  stop. 

We  must  determine  this  question  as  though  it  were  a  question 
raised  here  between  the  two  claimants  of  this  sort  of  property,  the 
husband  on  the  one  hand  and  the  wife  on  the  other.  In  such  a 
controversy  we  would  be  compelled  to  hold  that  the  common-law 
rights  of  tne  parties  remained  intact  except  so  far  as  they  are  af- 
fected by  the  statute.  The  words  of  the  statute  plainly  do  not  in- 
clude the  damages  recovered  in  this  case  for  a  tort  on  the  wife's 
person.  The  word  purchase  must  be  held  to  mean  in  the  statute 
what  is  its  legal  signification  rn  the  English  and  American  law.  It 
applies  to  the  acquisition  of  real  property  acquired  in  all  other 
ways  and  modes  except  by  inheritance  ;  it  cannot  be  held  to  apply 
to  this  chose  in  action. 

It  follows  that  the  husband  has  a  legal  interest  in  the  suit,  and 
the  wife's  common-law  disability  as  a  witness  attaches,  and  she 
is  not  a  competent  witness  in  this  case,  and  the  Circuit  Court 
erred  in  ruling  otherwise,  and  for  this  error  the  judgment  com- 
plained of  must  be  reversed  and  annulled,  and  the  cause  remanded 
tor  a  new  trial  to  be  had  therein  in  the  said  Circuit  Court. 

It  is  not  necessary,  therefore,  to  pass  on  any  other  question 
raised  in  the  record. 

Where  Wife  is  interested  and  Party  to  Suit  Husband  cannot  Testifyt — 
Shenandoah  R.  Co.  o.  Lewis,  12  Am.  &  Eng.  R.  R.  Cas.  805. 
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Ohio  and  Mississippi  E.  Co. 

V. 

Cosby  et  aZ. 

(Adwmee  Case,  Indiana,    June  4,  1886.) 

An  exception  to  the  general  rule,  that  a  complaint,  to  withstand  a  demur- 
rer, must  state  a  cause  of  action  in  favor  of  all  the  plaintiffs,  occurs  when 
the  plaintifEs  are  husband  and  wife,  and  the  action  relates  to  injuries  to  the 
person  or  character  of  the  latter;  for  the  husband  is  a  proper  although  not  a 
necessary  party. 

An  instruction  was  erroneous  which  authorized  the  jury  to  include  in  their 
assessment  the  damages  recoverable  by  the  husband,  as  well  as  those  which 
the  wife  might  recover  for  her  separate  use.  Her  recovery  was  limited  to  the 
injuries  to  her  person,  including  pain,  anguish  of  mind  and  all  such  other 
damages  resulting  from  the  negligence  of  the  railroad  company  as  were  not 
presumptively  injuries  to  the  husband.  * 

To  justify  the  assessment  of  damages  for  future  or  permanent  disability  it 
must  appear  that  continued  or  permanent^  disability  is  reasonably  certain  to 
result  from  the  injuries  complained  of. 

If  a  proper  bill  of  exceptions  is  (prepared  and  presented  to  the  judse  within 
the  time  allowed,  his  delay  in  signing  and  causing  it  to  be  filed  wiu  not  de- 
prive the  party  of  its  benefit. 

Appeal  from  a  judgment  of  the  Dearborn  County  Circuit 
Court,  for  plaintiffs,  in  an  action  for  personal  injuries.    Eeversed. 

The  facts  are  stated  in  the -opinion. 

C.  A.  Beecher^  H.  D.  MoMuUen  and  Percy  Werner  for  ap- 
pellant. 

Omar  F.  Roberta^  Oeorge  M.  Roberta  and  C.  W.  Stapp  for  ap- 
pellees. 

MnoHELL,  J. — Liezie  Cosby  and  her  husband  joined  in  a  com- 
plaint against  the  Ohio  &  Mississippi  R  Co.  to  recover  damages  for 
an  alleged  injury  to  the  wife.    The  complaint  charges  fach. 

that  Mrs.  Cosby  having  taken  passage  on  one  of  the  railway  com- 
pany's trains,  arrived  at  Aurora,  her  place  of  destination,  and  hav- 
ing left  her  seat  and  stepped  upon  the  first  step  leading  from  the 
rear  platform  of  the  car  m  which  she  had  been  seated,  while  wait- 
ing there  for  the  train  to  stop,  the  conductor  carelessly  and  neg- 
^ligently  seized  her  by  the  arm,  with  force,  while  the  train  was 
in  motion,  without  fault  on  her  part,  pulled  her  violently  onto  the 
platform  of  the  depot. 

Damages  in  the  sum  of  $5000  are  alleged  to  have  acci*ued  to  the 
wife  on  account  of  internal  injuries  sustained  by  the  misconduct 
of  the  conductor. 
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A  demurrer  was  overruled  to  the  complaint,  after  wliich,  upon 
isfiue  joined,  the  cause  was  tried  to  a  jury  with  t^e  result  that  a 
verdict  and  judgment  were  rendered  for  the  plaintiflEs. 

The  ruling  on  the  demurrer  is  complained  of.  The  appellant 
„  contends — the  husband  havmff  joined  his  wife  in  suine 

iKo  IN  ACTioM  for  a  peraonal  injury  to  the  latter — that  as  the  com- 
dbmurur  to  plaint  stated  no  cause  of  action  in  favor  of  both,  the 
COMPLAINT.        demurrer  for  want  of  suflBcient  facts  was  well  taken. 

The  general  rule  is,  as  the  appellant  argues,  that  a  complaint,  to 
^withstand  a  demurrer,  must  state  a  cause  of  action  in  favor  of  all 
the  plaintiffs.  Holzman  v.  Hibben,  100  Ind.  338;  Darkies  i;.  Bel- 
Hows,  94  Ind.  64 ;  Parker  v.  Small,  58  Ind.  349. 

An  exception  occurs  where,  as  in  this  case,  the  plaintiffs  are  hus- 
band and  wife,  and  the  action  relates  to  injuries  to  the  person  or 
character  of  the  latter.  In  such  cases,  while  it  is  not  necessary,  it 
is  not  improper  to  join  the  husband.  Hamm  v,  Bomine,  98  Ind. 
77 ;  EoUer  v.  Blair,  96  Ind.  203;  Rogers  v.  Smith,  17  Ind.  323. 

The  complaint  was  to  recover  for  the  personal  injuries  sustained 
by  the 'wife.  It  embraced  no  cause  of  action  in  favor  of  the  hus- 
band. It  was  nevertheless,  under  the  authorities  cited,  not  subject 
to  demurrer  on  that  account.  That  the  wife  mi^ht  have  main- 
tained an  action  in  her  own  name  without  joining lier  husband,  as 
provided  in  section  5131,  E.  S.  1881,  does  not  alter  the  case. 

That  a  different  rule  is  held  by  some  of  the  courts  may  be  con- 
ceded. Michigan  Central  B.  Co.  v.  Coleman,  28  Mich.  440,  and 
cases  cited. 

There  was  no  error  in  overruling  the  demurrer  to  the  complaint. 

The  correctness  of  the  following  instruction  given  by  the  court 
is  next  called  in  question : 

^'  If  you  find  for  the  plaintiffs,  then  you  will  determine  from  the 
;KBA8,7nx  or  evidence  the  amount  the  plaintiffs  are  entitled  to  re- 
DAXAOBL  cover,  not  exceeding,  however,  the  amount  demanded 
in  the  complaint,  and  in  estimating  the  damages,  if  any  are  proved, 
you  should  take  into  consideration  the  injury  inflicted  upon  the 
plaintiff,  Lizzie  Cosby,  the  pain  and  suffering  undergone  by  her  in 
consequence  of  her  injuries,  if  anv  are  proved,  and  also  any  per- 
manent injury  sustained  by  her  (if  the  jury  believe  from  the  evi- 
dence that  ^e  said  plaintiff  has  sustained  permanent  injury  from 
the  wrongful  acts  complained  of),  and  also  the  expense  of  medical 
attendance,  if  any,  ana  for  loss  of  time  occasionea  by  said  injuries^ 
if  any  is  shown  by  the  evidence." 

This  instruction  proceeded  upon  the  erroneous  assumption  that 
the  jury  were  authorized  to  include  in  their  assessment  the  dam- 
ages recoverable  by  the  husband,  as  well  as  those  which  the  wife 
might  recover  for  her  separate  use.  This  was  a  fatal  error.  Pre- 
sumptively the  husband  was  entitled  to  maintain  a  separate  action 
to  recover  for  medical  attendance,  loss  of  service  and  of  the  society 
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of  his  wife.  He  could  not  recover  for  these  in  an  action  in  which 
his  wife  was  snins  for  injuries  to  her  pei*son,  nor  could  such  dam- 
ages.be  recovered  oy  them  jointly.  It  was  equally  impossible,  as 
the  complaint  was  framed,  for  the  wife  to  recover  for  medical  at- 
tendance or  loss  of  time.  Her  right  was  limited  to  recover  for  the 
injuries  to  her  pei*son,  including  pain,  anguish  of  mind,  and  all 
such  other  damages  as  were  not  presumptivelv  injuries  to  the  hus- 
band. Long  V.  Morrison,  14  Ind.  595 ;  Fuller  v.  I^angatuck  R. 
Co.,  21  Conn.  557;  Baltimore  City  Pass.  R.  Co.  v.  Kemp,  61  Md. 
74 ;  Cregin  v.  Brooklyn,  etc.,  R.  Co.,  75  N.  T.  192 ;  2  W  ood  Rail- 
ways, 1245. 

In  Iowa,  bv  statute,  in  a  suit  by  a  husband  and  wife  for  injuries 
to  the  wife,  the  husband  may  join  thereto  claims  in  his  own  right. 
McDonald  v.  R.  Co.,  26  Iowa,  124. 

In  support  of  the  charge  under  consideration,  it  is  plausibly  ar- 

f^ued  tliat  inasmuch  as,  under  the  statute  of  1881,  a  married  woman 
las  power  to  incur  liability  for  medical  attendance,  and  since  she 
has  the  right  to  the  profits  of  her  own  labor,  such  attendance  and 
loss  of  time  constituted  proper  elements  of  damage  in  her  favor. 

That  the  situation  of  a  married  woman  might  be  such  that,  in  an 
action  for  an  injury  to  her  person,  she  might  also  recover  for  medi- 
cal attendance  and  for  loss  of  time  may  be  conceded ;  but  to  war- 
rant such  a  recoverv,  some  special  circumstance  rebutting  the  pre- 
sumptive right  or  the  husband  must  be  averred  and  proved.  No 
claim  is  maae  of  any  such  averments  or  proof.  The  appellant  re- 
quested the  court  to  instruct  the  jury  that  in  order  "  to  justify  the 
assessment  of  damages  for  future  or  permanent  disability,  it  must 
appear  that  continued  or  permanent  disability  is  reasonably  certain 
to  result  from  the  injury  complained  of." 

This  was  a  proper  instruction.  In  C.  C.  C.  &  I.  R.  Co.  v.  New- 
ell, 104  Ind.  264-277 ;  s.  c,  1  West.  Rep.  890,  it  is  said  the  jury 
may  ^^  take  into  consideration  all  the  consequences  of  the  injury, 
future  as  well  as  past,  when  the  proof  befoi-e  them  renders  it  rea- 
sonably certain  that  future  loss  and  suffering  are  inevitable."  That 
an  injury  may  possibly  result  in  permanent  disability  will  not  war- 
rant the  assessment  of  damages  for  a  possible  disability,  unless  it  is 
also  reasonably  certain  to  follow. 

Rulings  of  the  court  having  relation  to  the  propriety  of  certain 
hypothetical  questions  propounded  on  both  sides  are  presented  for 
consideration. 

As  these  rulings  involve  the  frame  of  the  particular  questions, 
rather  than  any  principle,  and  as  we  think  it  scarcely  possible  that 
questions  of  that  character  could  assume  the  same  shape  on  a  sec- 
ond trial,  we  do  not  consider  them.  For  obvious  reasons  the  ruling 
of  the  court  on  the  motion  for  a  new  trial  for  newly-discovered 
evidence  is  not  considered. 

It  only  remains  that  we  notice  the  insistence  of  appellee  based 
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on  La  BoBe  v.  Logansport  Nat.  Bank,  102  Ind.  342,  to  the  effect 
that  the  bill  of  exceptions  containing  the  evidence  and  instructions 
of  the  court  is  not  in  the  record.  The  case  under  consideration  is 
distinenishable  from  that  relied  upon.  Besides,  it  may  be  consid- 
ered tnat  the  case  cited  and  relied  upon  is  explained  and  in  a  de- 
free  modified  by  Robinson  v.  Anderson,  3  W  est.  Rep.  677 ;  6  N. 
!.  Rep.  12,  where  it  is  held  that  if  a  proper  bill  of  exceptions  is 
Prepared  and  presented  to  the  judge  within  the  time  allowed,  his 
elay  in  signing  and  causing  it  to  be  filed  will  not  deprive  the  party 
of  its  benefit. 

Within  this  rule  the  bill  of  exceptions  is  properly  in  the  record. 
For  the  reasons  given  the  judgment  is  reversed,  with  costs. 

Action  by  Husband  and  Wife  for  Injuries  to  Wife — Damages. — ^Balti- 
more City  Pass.  R.  Co.  v.  Kemp,  18  lb.  220;  San  Antonio  St.  R.  Co.  v.  Helm« 
19  lb.  168;  Northern  Cent.  R.  Co.  v.  Mills,  19  lb.  160,  and  note. 


Hewiit  et  dL 

V. 

St.  Paul,  Minneapolis  and  Manitoba  B.  Go. 

(Advance  Coie,  Minnuota.    Jfay26,  1886.) 

Sections  2,  8,  sub-section  1,  c.  1,  Minnesota  Laws,  1857,  Ex.  Sess.,  author- 
ized the  St.  Paul,  M.  &  M.  R.  Co.  to  change  the  location  of  its  line  after  it 
should  have  been  located  and  constructed,  and  to  exercise  the  power  of 
eminent  domain  to  obtain  land  for  the  rieht  of  way  so  located.  The  act  of 
1862  (chap.  20,  Sp.  Laws,  1862),  specified  the  times  within  which  specified 
portions  of  the  road  should  be  built.  Hdd  that  this  act  related  only  to  the 
first  or  original  locating  and  constructing  it,  and  did  not  affect  such  author- 
ity. 

Appeal  from  the  judgment  of  the  District  Court,  Kamsey  county. 
John  M.  Gilman  for  appellants,  Allie  Hewitt  and  others. 
H,  B.  GoLuBha  for  respondent. 

GiLFiLLAN,  C.  J. — In  section  2  of  the  charter  under  which  this 
company  claims  (sab-chapter  1,  c.  1,  Laws  1867,  Ex.  Sess.)  the  cor* 
poration  created  is  authorized  and  empowered  "  to  survey,  locate, 
PTATUTOBTPBo.  construct,  complete,  alter,  cliange  the  location  of,  recon- 
▼1W01I8.  struct,  maintain,  and  operate  a  railroad,  with  one  or 

more  tracks  or  lines  of  rails,  on  such  route,  and  with  such  alignment 
and  graduation  as  said  company  shall  think  proper,"  between  the 
points  designated.  Section  3  authorized  it  to  ^'  appropriate  to  its 
sole  use  and  control,  for  the  purposes  contemplated  herein,  land 
not  exceeding  two  Imndred  feet  in  width,  throughout  the  entire 
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length  of  its  said  railroads."  "  Lands  owned  or  belonging  to  any 
person  or  corporation  may  be  taken  and  appropriated  for  the  pur- 
poses aforesaid,  and  shall  be  valued  and  paid  for  in  the  manner 
hereinafter  provided."  Section  13  provides  how  the  amount  to  be 
paid  for  land  appropriated  shall  be  ascertained  and  paid. 

Here  is  an  ample  grant  of  power  to  exercise  the  right  of  eminent 
domain  to  acquire  a  right  of  way,  not  only  for  the  purpose  of 
originally  locating  its  line,  but  for  the  purpose  as  well  of  altering 
and  changing  thelocation  of  its  line.  In  the  clauses  giving  author- 
ity to  take  land  for  the  ^'  purposes  contemplated  herem,"  and  mak- 
ing provision  for  paying  tor  land  ^'  taken  and  appropriated  for  the 
purpose  aforesaid,"  the  word  ^'  purposes"  incluoes  as  well  the  alter- 
ing, changing,  relocating,  and  reconstructing  its  line,  as  the  first 
locating,  constructing,  and  completing  it;  so  that  the  power  granted 
to  exercise  the  right  of  eminent  domain  was  not  exhausted  by  the 
original  location  of  the  line,  and  it  might  be  again  employed  for 
the  purpose  of  relocating  it,  and  for  the  acquiring  to  that  end  of  a 
ri^t  of  way  of  the  width  specified. 

The  plaintiff  claims  that  by  chapter  20  Sp.  Laws  1862,  the  time 
to  construct  and  put  in  operation  the  defendant's  road  from  St. 
Paul  to  St.  Anthony  was  limited  to  January  1,  1863,  and  that  a 
railroad  company  cannot  condemn  land  for  its  use  after 
the  time  for  constructing  its  line  has  expired.  Of 
course  a  company  whose  authority  to  build  a  railroad 
has  ceased  cannot  condemn  land  for  the  purpose  of 
building  it;  but  the  act  of  1862,  specifying  the  times  within  which 
specified  portions  of  the  road  shall  be  built,  relates  only  to  the  first 
or  original  locating  and  constructing  it.  It  does  not  place  any 
limit  of  time,  nor  does  any  act  to  wliich  we  have  been  refeiTed, 
within  which  the  right  to  relocate  and  reconstruct  it,  after  it  has 
been  once  located  and  constructed,  shall  be  exercised ;  nor  is  any 
limit  put  as  to  place  in  relocating  the  general  route  prescribed  in 
the  charter. 

It  is  conceded,  and  it  could  not  well  be  denied,  that  if  the  de- 
fendant had  authority  to  relocate  its  line,  and  to  condemn  a  strip 
of  land  150  feet  wide  for  the  purpose,  the  District  Court  got  juris- 
diction of  the  proceedings  to  condemn ;  and  that  by  virtue  of  those 
proceedings,  the  title  to  the  land  in  question  vested  in  the  defend- 
ant. As  we  have  seen,  it  had  that  authority,  and  that  would  seem 
to  dispose  of  this  appeal.     If,  having  relocated  its  line,  the  oom- 

{)any  still  holds  on  to  the  original  nght  of  way,  and  so  has  more 
and  in  width  than  its  charter  authorizes  it  to  hold  for  the  purpose, 
that  is  matter  between  it  and  the  State ;  or  if  the  original  right 
of  way  was  acquired  by  condemnation,  perhaps,  between  it  and 
those  from  whom  the  land  was  taken  for  the  first  location,  it  is  no 
concern  of  plaintifib. 
Judgment  affirmed. 


▲cT  or  180  DID 
HOT  Awwwart  au- 
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MUEPHT 
ElKOSTOK  AND  PeMBBOKE  B.   Co. 

(11  Ontario  ReporU^  582.) 

A  railway  company  after  the  completion  of  its  line  sought  to  ezpropriatd 
a  piece  of  land  not  marked  or  referred  to  on  any  ma|)  or  plan  filed,  or  book 
of  reference  made  by  the  company,  but  within  one  mile's  distance  of  the  ter- 
minus of  the  railway,  as  dehneated  on  the  filed  plan,  for  the  purpose  of 
better  utilizing  a  certain  other  property  previously  acquired  by  them  as  a 
passenger  and  freight  station.    HM^ 

Tha^  under  42  Vic,  ch.  9,  sec.  8,  sub-sec.  11  (D.),  this  was  not  permissible, 
there  being  no  provisions  affecting  the  matter  in  the  special  acts  of  the  com- 
pany.    Hud^  also, 

That  46  Vic,  ch.  64  (D.),  which  empowered  the  company  to  hold  and 
own  land  in  any  municipality  through  or  in  which  the  main  line  or  any 
branch  was  carried  for  the  erection  and  maintenance  thereon  of  stations,  sid- 
ings, etc.,  as  might  be  necessary  for  the  purposes  of  the  company,  did  not 
empower  them  to  expropriate  against  the  will  of  the  owner. 

This  was  an  action  brought  by  Catharine  Baker  Murphy,  as 
owner  in  fee  simple  of  certain  lanas  in  the  city  of  Kingston,  and 
by  John  Baker  Mnrphy,  her  husband,  against  the  Kingston  & 
Pembroke  K.  Co.,  claiming  an  injanction  restraining  the  defend- 
ants from  taking  possession  of  the  said  lands  or  any  part  thereof, 
or  from  procuring  the  appointment  of  an  arbitrator  to  value  the 
said  lands,  and  from  taking  any  steps,  or  doing  anything  for  the 

Eurpose  of  expropriating  the  same;  also  a  writ  of  prohibition  pro- 
ibiting  the  application  for  or  the  appointment  of  a  sole  arbitrator, 
and  prohibiting  the  ^rantine  of  any  warrant  authorizing  the  taking 
possession  of  the  said  land,  the  defendants,  as  the  plaintiffs  alleged, 
Deing  about  to  make  application  to  the  judge  of  tiie  County  Court 
of  the  county  of  Frontenac  for  these  purposes. 

The  facts  of  the  case  are  stated  in  tne  judgment. 

The  action  was  tried  at  Toronto  before  jBoyd,  C,  on  May  6, 
1886. 

Cattcmach  and  Rogers  for  the  defendants. 

8.  H.  Blake^  Q.  C,  Britton^  Q.  C,  and  Black  for  the  defend- 
ants. 

BoTD,  C. — ^The  Kingston  &  Pembroke  R.  Co.  was  incorporated 
in  1871  by  34  Vic,  chap.  49  (D.),  with  power  to  lay  out,  construct 
Facts.  and  finish  a  road  from  within  the  limits  of  the  City  of 

Kingston  to  and  into  the  town  of  Pembroke.    (Sec  2.) 

By  42  Yic,  chap.  61  (D.)  (1879),  power  was  given  to  build 
branch  lines  at  any  point  from  the  main  line  in  Lennox  and  Ad* 
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dingtoD  to  some  place  in  Lanark  to  connect  with  the  Canada  Cen- 
tral R.,  with  a  proviso  that  the  power  thereby  granted  should  not 
be  exercised  til!  the  main  line  of  the  railway,  to  connect  with  the 
Canada  Central  R.,  was  constructed.  By  sec.  5  the  time  for  the 
completion  of  the  railway  was  extended  for  ten  years  from  the 
passing  of  the  act.  By  46  Vic,  chap.  64  (D.)  (25th  May,  1883), 
sec.  3,  the  company  was  allowed  to  hold  and  own  lands  and  water- 
lot  property  in  any  municipality  through  or  in  which  the  main  line 
or  any  branch  was  carried,  for  the  erection  and  maintenance  thereon 
of  necessary  stations,  depots,  curves,  sidings  and  wharves  as  might  be 
necessary  for  the  purposes  of  the  company.  This  act  also  empow- 
ered the  company  to  ouild  branch  lines,  among  others  a  branch  to 
E^nville,  but  only  on  condition  that  the  mam  or  a  branch  line 
of  the  railway  was  built  to  the  village  of  Renfrew,  in  the  county 
of  Renfrew  (Sec.  1.) 

In  1873  the  City  of  Kingston  passed  a  by-law  for  a  bonus  of 
$300,000,  one  condition  of  which  was  that  upon  its  payment  the 
railway  should  obtain  in  fee  for  not  less  than  21  years  the  site  for 
a  passenger  and  freight  station,  to  be  located  within  the  area 
bounded  bv  North  street  on  the  north.  Division  street  and  Barrie 
street  on  the  west,  and  Kingston  harbor  on  the  south  and  east  in 
Kingston.  The  company  by  its  president  in  January,  1873,  made 
a  declaration  that  the  company  had,  by  purchase  in  fee,  obtained  & 
uite  for  a  passenger  and  freight  station,  being  lots  24  and  25,  Place 
d'Aiines,  within  the  area  specified  in  the  by-law,  and  had  pur- 
chased, but  not  yet  patented,  lots  21,  22  and  23  adjoining  thereto 
for  additional  station  room  and  the  general  purposes  of  the  railway^ 
and  had  otherwise  complied  with  the  conditions,  whereupon  pay- 
ment was  made  to  the  company  of  the  full  amount  of  the  city 
bonus. 

The  company,  by  its  secretary,  Osborne,  advised  the  city  of  King- 
ston,  on  Januai*y  17,  1885,  that  the  line  of  the  Kingston  & 
Pembroke  R.  Co.  having  been  completed  and  open  for  traffic  to 
the  town  of  Renfrew,  and  connection  there  made  with  the  Canada 
Pacific  R.  on  December  26, 1884,  the  company  thereupon  claimed 
the  right  of  exemption  under  the  said  by-law.  The  letter  further 
stated  as  follows :  ^'  I  would  also  state  that  the  junction  made  at 
Renfrew  constitutes  the  completion  of  the  company's  line,  and  the 
municipalities  appointing  directors  will  now  be  relieved  from  that 
duty."  The  reference  in  the  last  clause  is  to  section  15  of  the 
original  charter,  34  Vic.  chap.  49,  which  provides  that  any  muni- 
cipality which  has  given  a  bonus  shall  be  entitled  ^^  during  the  con- 
struction  of  a  railway,  but  not  afterwards,"  to  appoint  annually  a 
person  to  be  a  director  of  the  company. 

On  May  28,  1883,  the  railway  procured  from  the  government 
of  Canada  a  lease  for  99  vears  of  one  and  four  tenths  of  an  acre 
of  the  market   battery,  m  the  city   of  Kingston,  and  engaged 
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themselves  to  construct  thereon  the  necessary  passenger  and  freight 
baildings  required  in  connection  with  their  traffic  and  for  other 
purposes  connected  with  the  railway.  This  is  within  tlie  area 
designated  in  the  first  by-law  granting  a  bonus,  and  for  tlie  pur- 
pose of  better  utilizing  this  lately-acquired  propeity  as  a  passenger 
and  freight  station,  the  company  secK  to  expropriate  the  land  of 
the  plaintiffs.  This  land  is  not  marked  or  referred  to  in  any  map 
or  plan  filed  or  book  of  reference  made  by  the  company  altnougn 
it  is  within  one  mile's  distance  from  the  old  terminus  as  delineated 
in  the  filed  plan. 

The  evidence  leads  me  to  the  conclusion  that  the  company's  line 
coMPAiTT  CAH-  was  coustructcd  and  completed  befoi-e  they  sought  to 
expropriate  the  land  in  question  ;  and  although  under 
the  act  of  1883  they  might  be  able  to  hold  some  addi- 
tional land,  I  do  not  see  that  they  can  do  so  against  the  will  of  the 
ownero  in  the  present  case. 

No  hardship  is  involved  in  this  conclusion,  because  by  the  gen- 
eral act  ample  provision  is  made  for  giving  relief  to  the  company 
by  42yic.,  ch.  9,  s^  7,  sub-sec.  18  and  sees.  10  and  14  (D).  These 
provisions  give  emphasis  to  the  general  rule  of  the  court  not  to  ex- 
tend the  compulsory  powers  oi  a  company  beyond  the  express 
words  or  absolutely  necessary  implication  of  the  act  Lamb  v. 
North  London  E.  Co.,  L.  E.  4  Ch.  522. 

The  decision  which  goes  furthest  in  aid  of  the  defendants  is  Re 
Yorkshire,  etc.,  E.  Co.,  In  re  Dylar's  Estate,  1  Jur.  N.  S.  975, 
where  the  power  to  take  lands  for  a  siding  was  exercised,  though 
the  main  line  had  been  constructed,  but  in  that  case  the  land  taken 
was  within  the  limits  of  deviation  delineated  on  the  maps  and  plans 
of  the  company's  undertaking. 

The  language  of  Bums,  JT,  in  Grimshawe  v.  Grand  Trunk  E. 
Co.,  19  U.  C.  E.,  at  p.  505,  is  against  the  exercise  of  the 
2S2b"ooiipijb-  compulsoiT  power  of  deviation  after  the  road  is  com- 
om  if^B  Sam.  pleted  and  in  full  operation  ;  and  although  Eobinson, 
C.  J.,  in  that  case  expresses  the  view  that  deviation  is 
permissible  within  a  mile,  though  the  alteration  is  not  exhibited  on 
the  map  or  plan,  I  find  myseli  unable  to  extract  such  a  meaning 
from  the  statute  now  in  force.  The  important  clause  is  in  42  Yic 
ch.  9,  sec.  8,  sub-sec.  11  (D.),  which  is  as  follows :  "  No  deviation 
of  more  than  one  mile  from  the  line  of  the  railway,  or  from  the 
places  assigned  thereto  in  the  said  map  or  plan  and  book  of  refer- 
ence, or  plans  or  sections,  shall  be  made  into,  through,  across,  under, 
or  over  any  part  of  the  lands  not  shown  in  such  map  or  plan  and 
book  of  reference,  or  plans  or  sections,  or  within  one  mile  of  the 
said  line  and  place,  save  in  such  instances  as  are  provided  for  in 
the  special  act." 

No  provision  being  made  for  deviation  in  any  of  the  special  acts 
relating  to  this  company  their  right  to  expropriate  the  land  in 
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question  does  not  exist  unless  it  be  riven  by  virtue  of  the  provision 
which  I  have  cited  from  the  genersi  act. 

Now  the  intention  of  the  legislature  is  to  be  ascertained  by 
applying  the  usual  niles  of  grammatical  construction  unless  some 
6uch  absurd  or  incongruous  results  ensue  as  necessitate  a  modifica- 
tion of  these  rules.  The  obvious  meaning  of  the  sub-section  in 
hand  appears  to  me  to  be  this :  The  limits  oi  deviation  shall  not  ex- 
ceed one  mile  from  the  line  of  railway  in  the  case  of  lands  not  shown 
in  the  plans  and  books  of  reference  or  the  alterations  thereof ;  but 
€ven  within  one  mile  from  the  said  line  no  deviation  shall  be  per- 
mitted, except  in  such  instances  as  are  provided  for  in  the  special 
act.  This  may  be  a  cumbrous  and  possibly  tautological  way  of  ex- 
pressing what  is  meant,  but  it  yields  a  sensible  meaning.  I  am  not, 
therefore,  to  torture  the  words  into  other  combinations  which  will 
give  a  more  favorable  result  to  the  railway  authorities. 

I  suspect  there  is  an  error  somewhere  in  the  composition  of  this 
sentence.  I  notice  that  in  the  original  whence  it  passed  into  the 
Consolidated  Statutes  of  Canada  and  the  General  Bailway  Act, 
1872,  it  has  a  change  of  one  word  which  may  alter  the  meaning,  if 
possible,  more  to  the  disadvanta^  of  the  company.  In  14  and  16 
V  ic.  ch.  51,  sec.  10,  it  for  the  hrst  time  appears  t^us :  "  No  devia- 
tion of  more  than  one  mile  from  the  line  of  railway  or  from  the 
places  assigned  thereto,  etc.,  shall  be  made,  nor  into,  through,  across, 
under,  or  over  any  part  of  the  lands  not  shown  on  such  map  or  plan 
and  book  of  reference,  or  within  one  mile  of  the  said  line  and 

flace,  save  in  such  instances  as  are  provided  for  in  the  special  act." 
t  seems  to  be  clear  from  this  language  that  no  deviation  is  to  i)e 
made  into  any  land  not  shown  on  the  plan  and  book  of  reference, 
which  would  be  fatal  to  the  company's  contention. 

The  construction  of  this  section  was  not  brought  to  my  notice 
when  I  gave  an  opinion  upon  a  former  application  as  to  the  mean, 
ing  of  the  word  ^^  deviation."  I  adhere  to  that  meaning,  but  I  do 
not  see  that  it  sets  rid  of  the  other  difficulty  in  the  way  of  the  de- 
fendants, namely,  that  they  have  no  power  to  take  this  land  against 
the  will  of  the  plaintifiEs.  This  suffices  to  dispose  of  the  case,  and 
I  do  not  deem  it  needful  to  consider  the  other  matter  argued  before 
me.  The  judgment  will  be  in  favor  of  the  plaintifib  as  prayed, 
with  costs. 
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Matteb  07  Applioation  of  Staten  Isuun),  xra,  B.  Co.  to 

Acquire  Lands. 

(Advance  C7aM,  Ifmo  York,    October  5, 1886.) 

The  mere  fact  that  the  land  proposed  to  be  taken  for  a  pnblie  use  is  not 
needed  for  the  present  and  immediate  purposes  of  the  petitioning  party  ia 
not  necessarily  a  defence  to  a  proceeding  to  condemn  it. 

Where  such  use  is  not  required  for  the  purpose  of  the  local  traffic  of  the 
petitioning  railroad  company,  but  for  the  purpose  of  enabling  it  to  fulfil  the 
obligations  of  a  contract  made  with  a  foreign  railroad  company,  whereby  it 
has  bound  itself  to  furnish  to  such  company  accommodations  over  its  road, 
the  object  for  which  the  land  is  sought  will  be  deemed  a  public  use. 

Appeal  from  an  order  of  the  ^neral  term  afiSrming  an  order 
anthorizing  the  petitioner  to  acquire  certain  lands  for  tfie  purposes 
of  its  road.  The  application  was  opposed  upon  the  ground  that 
the  lands  proposed  to  be  acquired  were  not  needed  for  the  pur- 

Eoses  of  the  petitioner,  and  that  the  alleged  connection  to  be  made 
etween  it  and  a  foreign  railroad  corporation,  which  would  so  in- 
crease the  tra£Sc  upon  the  petitioner's  I'oad  as  to  make  the  land  in 
question  necessary  to  its  use,  was  conjectnral  and  uncertain. 

D.  O^Brien^  attorney  general,  A,  ScJuxmmaker  and  Thos.  TT. 
Fitzgerald  for  appellant. 
Stewart  c6  Boardman  for  respondents. 

BuGER,  Ch.  J. — Many  of  the  questions  discussed  in  the  learned 
brief  of  the  appellant's  counsel  do  not  seem  to  be  open  for  consid- 
eration here,  as  they  were  neither  raised  in  the  court  below  nor 
^^^^^^  authorized  by  the  order  under  which  they  were  permit- 

sKimcD^BT  m  ted  to  defend.  Aside  from  a  request  to  dismiss  the 
"^"*'  proceedings  upon  the  ground  of  indefiniteness  in  the 

description  of  the  land  proposed  to  be  taken,  and  which  is  not  now 
raised  by  counsel,  we  find  no  objection  in  the  record  to  the  adjudi- 
cation under  consideration,  except  that  of  the  alleged  insufficiency 
of  the  evidence,  to  show  that  the  property  proposed  to  be  taken  was 
required  for  the  purposes  of  the  petitioning  corporation.  A  motion 
was  made  to  aismiss  the  petition  for  that  reason,  which  was 
denied,  and  the  appellant  excepted  to  this  decision.  This  excep- 
tion presents  the  only  material  question  exhibited  by  the  record 
before  us. 
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The  appellant  was  restricted  to  this  ground  of  objection  by  the 
terms  of  an  order  vacating  jtto  tanto  an  adjudication  already  made 
in  the  proceedings,  and  was,  therefore,  precluded  from  raising  any 
other  ground  of  defence.  Questions  as  to  the  corporate  organiza- 
tion of  the  petitioning  company,  its  action  in  authorizing  these 
proceedings,  the  right  of  a  ndlrbad  company  to  acquire  lands  under 
navigable  water  as  against  the  State,  ana  the  rights  and  interests  of 
littoral  owners  in  such  lands  are,  therefore,  all  excluded  from  the 
controversy  by  the  terms  of  the  order  opening  the  appellant's  de- 
fault. 

The  original  order  of  condemnation  appointing  commissioners  to 
appraise  the  value  of  the  land  proposed  to  be  taken  constituted  an 
adjudication  in  favor  of  the  i^espondent  upon  the  questions 
involved,  disposing  of  every  question  which  might  have  been 
raised  in  opposition  thereto  except  that  allowed  to  be  litigated  by 
the  order  referred  to. 

It  was  conceded  by  the  petitioners  upon  the  hearing  that  the 
lands  in  question  were  not  required  for  tiie  present  uses,  and  it  is 
fitrenuously  contended  therefrom  by  the  appellant  that  p^ctthatuutd 
the  petitioner  has  not  made  a  case  for  condemnation,  or  i8^?o5^«dbd 
such  a  case  as  establishes  a  reasonable  probability  that  uu  b  hot  a 
such  lands  will  be  required  for  its  uses  in  the  future. 
It  is  quite  obvious  tliat  the  beneficial  exercise  of  the  power  of 
acquirmg  property  for  public  uses  cannot  be  enjoyed  unless 
allowed  m  anticipation  of  the  contemplated  improvement,  and  it  is, 
therefore,  well  settled  in  this  State  that  the  mere  fact  that  the  land 
proposed  to  be  taken  for  a  public  use  is  not  needed  for  the  present 
and  immediate  pui*pose  of  the  petitioning  party  is  not  necessarily 
a  defence  to  a  proceeding  to  condemn  it. 

The  statute  authorizing  the  formation  of  railroad  corporations 
confers  power  upon  such  as  are  organized  under  its  provisions  to 
acquire  lands  by  the  exercise  of  the  right  of  eminent  domain,  not 
only  from  individuals,  but  also  from  the  State,  for  its  prospective 
as  well  as  present  uses,  provided  its  necessities  for  such  use  in  the 
immediate  future  are  established  beyond  reasonable  doubt.  Lan- 
sing V.  Smith,  8  Cow.  146 ;  s.  c,  4  Wend.  9 ;  Laws  of  1850,  chap. 
140,  §  21 ;  Kens.  &  Sar.  K-y.  Davis,  43  N.  Y.  137 ;  In  the  Matter 
of  the  K  Y.  C.  &  H.  R.  R.  Co.,  77  Id.  249.  The  exercise  of  this 
power  is  in  derogation  of  individual  rights,  and  is  always  burden- 
some, and  often  injurious  to  the  owner  beyond  the  power  of  pe- 
cuniary compensation  to  wholly  redress,  and  should  be  allowed 
only  when  the  necessity  for  the  land  clearly  appeal's,  and  its  pro- 
posed use  is  clearly  embraced  within  the  legitimate  objects  of  the 
power. 

The  onlv  question,  therefore,  in  the  case  is  whether  the  evidence 
shows  such  a  case  as  renders  it  probable  that  these  lands  will  be 
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required  within  a  reasonable  period  for  the  uses  of  the  petitioning 
corporation. 

2So  evidence  was  offered  by  the  appellant  upon  the  question  at 
the  trial,  and  it  relies  wholly  for  its  defence  upon  the  insnfSciency 
puBPOflBs  FOR  of  the  proof  given  by  the  petitioner  to  establish  a  case 


wS°"rbqumd  for  condemnation.     The  Special  Term  found  as  a  fact 
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that  the  land  was  required  by  the  petitioner  for  tlie 
purposes  of  its  incorporation,  to  wit:  For  tracks, 
switches,  sidings  and  depot  grounds,  whereon  cars  may  be  ^oved, 
loaded  and  unloaded,  stored,  received  and  dispatched ;  for  freight 
sheds,  wherein  freight  may  be  received,  and  stoi*ed,  and  then 
loaded  into  cars  and  delivered  to  consignees,  and  for  necessary  ter- 
minal grounds,  for  the  purpose  of  the  incorporation  of  said  com- 
pany, and  for  the  purpose  of  constructing  and  operating  its  rail- 
road. It  was  further  found  that  such  use  was  not  required  for  the 
purpose  of  its  local  traffic,  but  for  the  purpose  of  enabling  it  to 
fulhl  the  obligations  of  a  contract  made  between  it  and  the  Balti- 
more &  Ohio  R.  Co.,  whereby  it  had  bound  itself  to  furnish  to 
such  company  accommodations  over  its  road  for  transporting 
freight,  passengers,  express  and  mail  matter  between  the  proposed 
termini  of  such  Baltimore  &  Ohio  road,  at  Elizabethport,  in  New 
Jersey,  to  and  from  the  city  of  New  York.  We  think  the  evi- 
dence fully  supported  these  findings. 

The  proof  snows  that  the  petitioner  is  a  domestic  railroad  cor- 
poration operating  a  line  of  road  on  Staten  Island,  which  has  been 
mainly  used  heretofore  for  local  purposes,  but  which  it  is  now  pro- 
posed to  utilize  as  a  connecting  link  between  the  system  of  rail- 
roads  known  as  tbat  of  the  Baltimore  &  Ohio  and  the  port  and  city 
of  New  York.  The  vast  increase  of  business  which  such  a  connec- 
tion will  occasion  to  the  petitioner's  railroad,  and  the  necessity  of 
.increased  facilities  for  handling  it,  is  too  obvious  to  be  disputed. 
The  benefit  to  be  derived  from  such  a  connection,  not  only  to  the 
public,  but  also  to  the  petitioner,  is  clearly  apparent  from  the  evi- 
dence, and  renders  the  object  for  which  the  appropmation  of  the 
land  in  question  is  sought  a  public  use  within  the  meaning  ascribed 
to  that  terra  by  the  decisions  of  this  court.  In  re  N.  Y.  &  H.  R. 
R.  Co.  V.  Kip,  46  N.  Y.  547 ;  In  re  N.  Y.  C.  &  H.  R.  R.  Co.,  77 
Id.  263. 

The  fact  that  the  condemnation  of  the  land  in  question  is  also 
earnestly  desired  by  a  foreign  railroad  corporation,  and  will  inure 
largely  to  its  benefit,  furnishes  no  reason  for  denying  the  relief 
asked  for  by  the  petitioner,  provided  it  has  brought  itself  within 
the  language  of  the  statute  authorizing  such  a  proceeding.  Matter 
of  Petition  of  N.  Y.,  L.  &  W.  R.  Co.,  99  N.  Y.  21. 

It  is  claimed  that  because  certain  structures  which  are  required 
to  be  built  in  order  to  form  the  connection  between  the  two  sys- 
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terns  of  railroads  are  not  yet  begun,  or  completed,  that  their  con- 
struction is  conjectural  and  uncertain,  and  does  not  sutviciknt  de. 
afford  a  sufficient  degree  of  probability  of  their  ultimate  bSjtv^'  ™h^ 
construction  as  authorizes  the  court  to  condemn  the  Structurm*'* 

,         .  t.»  £  'l  J  mi  WILL  BK  KaBCT> 

property  in  question  for  its  proposed  uses.  The  prin-  m>. 
cipal  structures  referred  to  are  the  extension  of  the  petitioner's 
railroad  over  a  bridge  or  viaduct,  to  be  erected  across  Arthur's  kill, 
which  divides  Staten  Island  and  New  Jei-sey,  and  the  building  of  a 
railroad  track  by  the  Baltimore  &  Ohio  R.  Co.  from  Bound  Srook 
to  Elizabeth  port,  in  New  Jersey,  a  distance  of  about  sixteen  miles, 
connecting  the  roads  of  the  contracting  parties.  The  evidence 
shows  that  the  petitioner  is  bound  by  its  contract  with  the  Balti- 
more &  Ohio  R.  Co.,  to  construct  such  bridge  and  perfect  its  facil- 
ities for  accommodating  the  increased  traffic  within  one  year  from 
the  date  of  the  contract,  viz.,  October  28,  1885,  unless  obstructed 
and  delayed  by  hostile  legal  proceedings,  or  want  of  lawful  authority 
to  do  so,  and  in  case  of  delay  from  such  causes,  then  with  all  rea- 
sonable diligence  after  such  obstacles  have  been  removed  and 
authority  obtained.  The  same  contract  provides  that  the  Baltimore 
&  Ohio  R.  Co.  shall  within  one  year  from  the  date  thereof,  or  if 
delayed  by  hostile  legal  proceedings,  with  all  reasonable  diligence, 
perfect  its  connection  at  Elizabethport  with  the  railroad  of  the 
petitioners.  It  thus  appears  that  the  contemplated  connection  be- 
tween the  petitioners'  railroad  and  the  vast  system  of  railroads 
controlled  by  the  Baltimore  &  Ohio  company  is  assured  by  contract 
obligations  between  parties  interested  in  making  such  connection, 
and  presumptively  able  to  comply  with  their  obligations  if  no  legal 
obstacles  prevent.  It  also  appears  that  the  contracting  parties  have 
already  built  and  leased  lines  stretching  over  several  hundred  miles 
for  the  purpose  of  carrying  out  the  purpose  in  view,  and  that  the 
Baltimore  &  Ohio  R.  Co.  has  already,  in  the  performance  of  its 
contract,  assumed  liabilities  for  the  Staten  Island  Rapid  Transit  R. 
Co.  to  the  amount  of  $2,500,000,  and  has  advanced  and  expended 
money  in  the  purchase  of  property  on  Staten  Island  and  elsewhere, 
and  in  extending  its  tracks  for  the  purpose  of  the  traffic  contem- 
plated to  be  carried  on  over  the  petitioners'  road  of  upwards  of 
^1,000,000.  The  pecuniary  expenditures  made,  and  the  liabilities 
assumed  by  both  oi  the  contracting  parties,  as  well  as  the  manifest 
interest  which  both  of  them  have  in  carrying  into  effect  the  pro- 
jected enterprise,  afford  the  most  conclusive  assurance  that  this 
application  is  made  in  good  faith,  and  for  the  sole  purpose  of 
acquiring  property  for  the  use  of  the  petitioning  railroad  company. 
All  of  the  testimony  taken  on  the  hearing  concurs  as  to  the  neces- 
sity of  the  appropriation  of  all  of  the  property  described  for  the 
proposed  use,  ana  we  have  been  referred  to  no  circumstance  ap- 
pearing in  the  case  which  seems  to  cast  any  suspicion  upon  the 
motives  of  the  petitioner  in  preferring  the  application. 
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While  the  limitations  under  which  the  respondent  is  permitted 
to  defend  this  proceeding  do  not  permit  it  to  raise  any  questions 
as  to  the  authority  of  the  court  to  euteiiain  the  proceeding  and 
^rant  the  relief  sought,  it  may  be  proper  to  say  that  it  seems  to  be 
iully  authorized  by  sections  21  ana  25  of  the  general  Railroad  Act, 
and  the  cases  of  Lansing  v.  Smith,  8  Oow.  146 ;  S.  C.  Appeal,  4 
Wend.  9 ;  Gould  v.  Hudson  R.  R.  Co.,  6  N.  Y.  524,  and  the  Mat- 
ter  of  the  Application  of  the  N.  Y.  C.  &  H.  R.  R.  Co.,  77  lb. 
248. 

It  is  also  proper  to  say  that  the  enactment  by  Congress,  during 
its  last  session,  of  a  bill  authorizing  the  contracting  parties  herein- 
before referred  to  to  build  a  railroad  bridge  or  viaduct  across  Ar- 
thur's kill,  has  apparently  removed  any  legal  objections  to  such  a 
structure,  and  rendered  it  quite  certain  that  the  connections  con- 
tracted for  between  such  parties  will  be  made,  and  the  property 
Bought  to  be  obtained  by  this  proceeding  devoted  to  the  purposes 
alleged  in  the  petition. 

Tne  order  should  be  affirmed  with  costs. 

All  concur,  except  Milleb,  J.,  absent 

Order  affirmed. 

Condemnation  of  Land  for  Future  Use. — A  corporation  may  condemn 
more  land  than  it  at  present  needs,  but  only  what  may  in  ffood  faith  be  pre- 
sumed to  be  necessary  when  traffic  shall  be  extended.  Mills  on  Sminent 
Domain,  §  58. 

In  taking  possession  of  land  under  the  Pennsylvania  Act  of  March  17, 1869, 
a  railroad  company  is  not  confined  to  the  present  needs  of  its  business,  but 
may  properly  provide  for  the  future  requirements  of  a  more  extended  traffic. 
Lodge  V.  Philadelphia  R.,  8  Phil.  845. 

Accordingly,  where  a  railroad  company  have  one  of  the  termini  of  its  road 
upon  a  navigable  water-way  extending  into  the  territory  of  a  foreign  power, 
in  its  application  for  the  acquisition  of  certain  lands  situate  on  the  snore  of 
such  water-way  near  the  side  terminus  alleges  as  a  prominent  reason  for  their 
condemnation  that  a  charter  had  been  granted  by  such  foreign  government 
for  the  construction  of  a  ship  canal  connecting  the  said  water-way  with  other 
navigable  waters,  which,  when  completed,  would  greatly  increase  the  busi- 
ness of  the  railroad,  and  that  the  lands  were  needed  for  the  construction  of 
slips  and  docks  for  the  accommodation  of  vessels  bringing  freight  to  or  taking 
it  from  the  said  road,  and  of  tenements  for  the  employees  of  the  railroad  and 
to  meet  the  requirements  of  the  anticipated  business;  and  it  appeared  from 
the  proofs  that  the  company  already  had,  at  such  terminus,  a  convenient  and 
accessible  water  front  and  docks,  which  were  used  but  in  part,  and  were 
capable  of  extension  on  its  own  premises,  and  it  did  not  appear  that  the  work 
on  the  ship  canal  referred  to  had  been  commenced  or  that  the  capital  to  con- 
struct it  had  been  secured,  Tiddy  that  it  was  not  sufficiently  shown  that  the 
lands  were  required  for  the  present  or  prospective  business  of  the  corpora- 
tion within  the  meaning  of  the  statute,  and  they  could  not  be  taken  M^ainst 
the  wUl  of  the  owner.    Rensselaer  &  Saratoga  R.  Co.  v.  Davis^  48  N.  x .  187. 
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POBTLAND  AND  WILLAMETTE  VaLLET  R.  Co. 

V. 
Cnr  OP  POETLAND. 

{Adixmee  Cam^  Oregon,    Nof>ember  29, 1886.) 

An  action  was  brought  by  the  plaintiff  company  against  the  city  of  Port- 
land, under  an  act  of  the  legislature  of  Oregon,  to  condemn  what  is  known 
as  the  ** Public  Levee,"  in  the  city  of  Portland,  to  its  use  for  a  depot 
and  other  purposes.  The  levee  had  been  unconditionally  dedicated  to  the 
public  use,  as  a  public  landing.  Eeld^  that  the  things  authorized  to  be  done 
under  the  act  were  not  inconsistent  with  the  use  of  the  levee  as  a  public 
landing,  and  hence  the  legislature  had  the  power  to  regulate  its  use,  or  de- 
Tolve  It  upon  the  defendant  or  the  plaintiff,  as  its  agent,  in  conformity  with 
the  purposes  of  its  dedication,  without  the  consent  of  tiie  city,  and  without 
compensation  to  it. 

Action  to  condemn  and  appropriate  what  is  known  as  the 
^*  Public  Levee,"  in  the  city  of  rortland,  to  the  use  of  the  plain- 
tiff, for  the  purposes  stated  in  the  act  of  the  legislative  assembly 
of  Oregon,  session  1885.  Judgment  for  the  plainti£E.  The  city 
appealed.     The  facts  are  stated  in  the  opinion. 

MgDouoqI  cfe  Bower  for  appellant. 

A.  H.  Tanner^  City  Att'y,  for  respondent. 

LoBD,  C.  J. — ^This  action  was  brought  under  an  act  of  the  legis- 
lative assembly  to  condemn  and  appropriate  what  is  known  as  the 
**  Public  Levee,"  in  the  city  of  Portland,  to  the  use  of  the  plaintiff 
for  the  purposes  therein  stated.     Sess.  1885,  p.  100.    It  appears 
from  the  act  that  originally  the  piece  of  land  in  dis- 
pute was  dedicated  to  the  public  use,  as  a  levee  or  £oi?ofac?' 
Eublic  landing,  by  Stephen  Coffin,  who  subsequently, 
y  deeds  in  1865  and  1871,  which  were  duly  recorded,  conveyed 
the  same  to  the  city  of  Portland.    What  right  of  estate  remaining 
in  Coffin  after  the  dedication  was  intended  to  be  conveyed  by 
these  deeds  is  not  disclosed  by  the  act  or  this  record.    It  was  as- 
sumed, however,  in  the  argument  and  in  the  brief,  that  the  city 
held  the  levee  tract  in  tioist,  for  the  use  of  the  public  as  a  leave 
or  public   landing.    The  act  itself    is    justly  deserving  of  the 
criticism  to  which  Mr.  Justice  Deady  subjected  it.    As  he  said, 
^^  it  is  largely  a  mass  of  senseless  and  redundant  verbiage,"  and 
this  applies  directly  and  forcibly  to  all  that  part  of  the  act  de- 
volving upon  us  to  consider.    See  Coffin  v.  City  of  Portland,  27 
Fed.  Sep.  418. 
Among  other  things,  the  levee  tract  is  granted  to  the  plaintiff  by 
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the  act  "  to  be  held,  used,  and  enjoyed  for  occupation  by  track, 
side  track,  water  stations,  depot  buildings,  wharves,  warehouses, 
and  such  other  buildings  and  erections,  of  such  form  and  manner 
of  construction,  as  may  be  found  requisite,  necessary  or  conve- 
nient in  receiving,  shipping,  and  storing  of  produce,  goods,  wai*es, 
merchandise,  ana,  generally,  of  all  kinds  oi  freight,  and  for  use 
generally,  and  in  the  manner  usual  and  ordinary  for  depot  pur- 
poses, and,  as  such,  to  be  under  the  exclusive  management  and 
control  of  the  owners  of  said  railroad,"  etc.,  and  with  power  to  sell 
the  same  ^^  as  appurtenant  to  said  railway,"  etc.,  and  that  '^  said 
company  shall  never  charge  dockage  to  any  boat,  ship,  or  vessel 
while  actively  engaged  in  receiving  or  discharging  cargo  at  the 
wharf  which  may  be  erected  on  said  premises,"  etc. 

It  would  not  be  difficult  to  give  this  language  a  construction  so 
as  to  effect  a  purpose  which  the  legislature  could  not  authorize. 
ooitBTR  en  But  it  does  not  follow  that  the  act  is  void  because 
TO^BB  gitkn'to  something  might  possibly  be  attempted  under  it,  and 
^"'  seem  to  be  coverea  by  it,  in  consequence  of  the  broad 

language  used,  which  the  legislature  could  not  give  a  legal  right  to 
do.  It  is  our  duty,  if  the  act  will  admit  of  a  construction  which 
will  justify  it,  to  sustain  it.  The  intendments  in  favor  of  validity 
of  an  act  of  the  legislature  must  prevail,  unless  its  provisions  are 
necessarily  void.  "The  main  purpose  and  purport  of  the  act 
was  succinctly  stated  by  Mr.  Justice  Deady  m  Coffin  v.  City  of 
Portland,  12  JPac.  Reptr.,  in  which  he  said  that  the  act  was  '*  a 
grant  or  license  to  the  Portland  &  Willamette  Valley  R.  Co.,  then 
and  now  engaged  in  constructing  a  road  between  Portland  and 
Dundee ;  the  use  of  the  levee  for  a  depot,  and  the  wharves  and 
warehouses  necessary  and  convenient  for  receiving,  storing,  and 
shipping  freight,  on  condition,  among  others,  that  said  company 
shall  not  charge  any  vessel  for  *  dockage'  while  receiving  or  dis- 
charging cargo  at  any  wharf  on  the  premises." 

It  is  contended,  principally,  {!)  that  the  act  is  void  in  authorizing 
the  plaintiff  to  do  what  tiie  legislature  is  without  power  to  author- 
ize ;  and  (2)  that  it  is  void,  because  the  use  to  which  the  act  de- 
votes the  property,  or  authorizes  the  plaintiff  to  devote  it,  is  incon- 
sistent with  the  use  to  which  it  is  already  dedicated. 

The  plenary  power  of  the  legislature  over  public  corporations, 
except  as  to  vested  rights  of  property  and  of  creditors,  is  indubi- 
tably established.  Dartmouth  College  Case,  4  Wheat.  519 ;  2  Kent, 
Comm.  305.  "  Municipal  corporations,"  said  Dillon,  C.  J.,  "  owe 
their  origin  to,  and  derive  their  powers  and  rights  whoUv 
hSSSre^o^  from,  the  legislature.  It  breathes  into  them  the  breath 
B^Sa.  ^^^  of  life,  without  which  they  cannot  exist.  As  it  creates, 
so  it  may  destroy.  If  it  may  destroy,  it  may  abridge 
and  control.  Unless  there  is  some  constitutional  limitation  on  the 
right,  the  legislature  might,  by  a  single  act,  if  we  can  suppose  it 
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capable  of  so  great  a  folly,  and  bo  great  a  wrong,  sweep  from  ex- 
istence dl  the  municipal  corporations  in  the  State,  and  the  cor- 
porations conld  not  prevent  it.  We  know  of  no  limitation  on  this 
right,  so  far  as  the  corporations  themselves  are  concerned.  They 
are,  so  to  phrase  it,  mere  tenants  at  will  of  the  legislature."  City 
of  Clinton  v.  Cedar  Bapids  &  M.  R.  Co.,  24  Iowa,  456. 

But  while  the  municipality  exists,  a^to  private  property  which 
it  may  have  been  allowed  to  acquire  under  its  charter,  such  prop- 
erty is,  doubtless,  as  much  protected  by  the  constitution  g^^_j^Q^  ^^ 
as  the  private  property  of  the  citizen.  Nor  can  the  muwicipauttto 
legislature  deprive  the  city  of  such  property,  except  it  pSoraRTY-Au- 
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be  for  public  use,  and  only  then  upon  just  compensa- 
tion. But  the  easement  or  property  which  the  city  has  in  public 
streets  or  public  places  is  of  a  different  character.  It  is  not  pri- 
vate property  of  the  city ;  nor  can  the  city  sell  or  use  it  for  other 
than  proper  public  purposes.  The  city  might  sell  its  market- 
house,  or  appropriate  it  to  some  other  municipal  use ;  but  it  cannot 
sell  its  streets,  nor  use  them  for  other  than  legitimate  purposes 
connected  with  such  use.  Over  these — all  streets  and  highways 
and  public  places  and  their  uses — the  plenary  power  of  the  legisla- 
ture, in  the  absence  of  special  restrictions,  has  been  often  asserted 
in  several  leading  cases. 

In  Com.  V.  Erie  &  N.  E.  E.  Co.,  27  Pa.  St.  354,  Black,  C.  J., 
said :  "  The  right  of  the  supreme  legislative  power  to  authorize  the 
building  of  a  railroad  on  a  street  or  other  public  highway  is  not 
now  to  be  doubted.  It  has  been  settled,  not  onlv  in  England 
(King  V.  Pease,  4  Barn.  &  Adol.  30),  but  in  Massachusetts  (New- 
buryport  Turnpike  Corp.  v.  Eastern  R.  Co.,  23  Pick.  328),  New 
York  (Di'ake  v.  Hudson  River  R.  Co.,  7  Barb.  509),  and  in  Penn- 
sylvania (Philadelphia  &  T.  R.  Co.'s  Case,  6  Whart.  43).  If  such 
conversion  of  a  street  to  purposes  for  which  it  was  not  originally 
designed  does  operate  severely  on  a  portion  of  the  people,  the  in- 
jury must  be  borne  for  the  sake  of  tne  far  greater  good  which  re- 
sults to  the  public  from  the  cheap,  easy,  and  rapid  conveyance  of 
persons  and  property  by  railway.  The  commerce  of  a  nation  must 
not  be  stopped  or  impeded  for  the  convenience  of  a  neighborhood." 

The  interest  in  the  use  of  streets  and  highways  and  public  places 
and  their  uses  being  jfmblid  juris,  the  power  of  regulating  such 
use  is  in  the  legislature,  as  the  representative  of  the  whole  people. 
It  is  a  part  of  the  political  or  governmental  power  of 
the  State,  in  no  way  held  in  subordination  to  tne  muni-  ltoSlSS 
cipal  corporation.  It  has  therefore  been  held  in  many 
cases  that  the  legislature  has  the  power  to  authorize  the 
building  of  a  railroad  on  a  street  or  highway,  and  mav  directly  ex- 
ercise this  power,  or  devolve  it  upon  the  municipal  authorities. 
Moses  V.  Railway  Co.,  21  111.  516 ;  Murphy  v.  Chicago,  29  111. 
279 ;  Mercer  v.  Railroad  Co.,  36  Pa.  St.  99 ;  Springfield  v.  Rail- 
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road  Co.,  4  Cash.  63 ;  People  v.  Kerr,  27  N.  T.  188 ;  Lackland  v. 
Railroad  Co.,  31  Mo.  180;  City  of  Clinton  v.  Railroad  Co.,  supra. 

The  decisions,  however,  are  not  entirely  haimonious,  where  the 
pablic  have  only  an  easement  in  the  street  or  highway ;  and  in 
some  of  the  cases  it  has  been  held,  as  against  the  proprietor  of  the 
«oil,  the  nse  of  the  street  or  highway  for  the  pnrposes  of  a  railroad 
created  an  additional  burden  of  servitude,  whicu,  under  the  con- 
43titution,  he  could  not  be  deprived  of  without  compensation,  Ford 
-v.  Chicago  &  N.  "W.  R.  Co.,  14  Wis.  616  ;  Pomeroy  v.  Milwaukee 
^  C.  R.  Co.,  16  Wis.  640 ;  Gray  v,  St.  Paul  &  P.  K.  Co.,  13  Minn. 
515  [Gil.  289] ;  Williams  v.  Natural  Bridge  P.  R.  Co.,  21  Mo.  680 ; 
and  this  Judge  Cooley  says  appears  to  be  the  weight  of  the  author- 
ity. Cooley,  Const  Lim.  649.  But  where  the  fee  of  the  streets  is 
in  the  city  corporation,  and  not  in  the  adjoining  owner,  a  different 
rule  has  been  applied.  Moses  v.  Pittsburgh,  Ft.  W.  &  C.  R.  Co., 
21  111.  616;  Protzman  v.  Indianapolis  &  0.  R.  Co.,  9  Ind.  467: 
People  V.  Kerr,  supra;  City  of  Clinton  v.  Cedar  Rapids  &  M.  R. 
Co.,  supra  J  Lexington  &  O.  R.  Co.  v.  Applegate,  8  Dana,  289. 
See  also  Cooley,  Const.  Lim.  666,  and  notes. 

It  may  be — it  is  not  necessary  for  us  to  decide  the  question — that 
private  citizens  owning  adjoining  property  may  have  such  rights 
or  estate  in  or  to  the  use  of  streets  or  public  places  over  which  the 
power  of  the  legislature  is  not  supreme  or  plenary.  Whatever 
their  rights  may  be  we  are  not  required  to  consider  upon  this  rec- 
ord. They  are  not  parties,  and  their  interest  cannot  be  affected 
by  this  proceeding.  All  that  we  ai^e  required  to  consider  is  the 
rights  01  the  defendant,  a  municipal  corporation  ;  and,  as  we  have 
seen,  these  rights  the  defendant  holds  subject  to  the  supreme  will 
of  the  legislature,  as  the  representatives  of  the  people,  and  that,  so 
far  as  regards  defendant,  its  streets  and  public  places,  and  their 
uses,  are  hot  the  private  property  of  the»  municipality,  in  the  sense 
that  the  legislature  cannot  authorize  the  same  to  be  used  for  a  pub- 
lic purpose,  unless  it  make  compensation  to  the  citv  for  such  use. 

In  People  v.  Kerr,  supra^  Emott,  J.,  said :  "  The  title  [in  the 
streets]  thus  vested  in  the  citv  of  New  York  is  as  directly  under 
the  power  and  control  of  the  legislature,  for  any  public  purpose,  as 
any  property  held  directly  by  the  State,  or  any  pubhc  body  or 
officers,  and  its  application  cannot  be  challenged  by  a  corporation 
[the  city]  which,  m  respect  to  such  property  at  least,  is  a  mere 
agent  of  the  sovereign  power  of  the  people."  And,  in  concurring, 
Wright,  J.,  said:  "I  am  clearly  of  the  opinion  that  the  city  cor- 
poration has  no  property  in  the  streets  of  a  character  to  be  pro- 
tected by  the  constitutional  limitation  on  the  right  of  eminent 
domain.'^ 

The  principle  deducible  from  these  authorities  is  that  when 

Sroperty  is  acquired   by  the  exercise  of  the  right  of  eminent 
omain,  on  payment  of  its  value  from  the  public  funds,  or  by 
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dedication  ander  a  statute,  where  the  fee  to  the  soil  passes  out  of 
the  dedicator,  over  the  use  of  such  property,  so  far  as  the  munici- 
pal corporation  is  concerned,  the  legislature  possesses  unlimited 
control*  It  is  immaterial  whether  the  fee  of  the  street  is  in  the 
public,  or  in  the  city,  in  trust  for  the  public,  as  then  the  city  would 
not  hold  the  fee  for  itself  or  its  inhabitants  only,  but  for  the  pub- 
lic generally,  including  its  own  inhabitants.  The  power  of  the 
legislature  to  authorize  the  use  of  the  same  by  a  railroad,  without 
the  consent  of  the  city,  and  without  compensation  to  it,  is  unde- 
niable. The  reason  is  plain:  the  streets  are  not  the  private 
property  of  the  corporation.  It  owns  no  property  in  them  in  the 
sense,  or  of  a  character,  to  be  protected  by  the  constitutional  limi- 
tation  on  the  ri^ht  of  eminent  domain.  It  results  as  a  consequence 
of  the  unlimited  power  of  the  legislature,  in  the  absence  of  special 
restrictions,  not  only  over  the  existence  of  the  municipality,  but, 
while  it  allows  it  to  exist,  over  its  streets  and  public  places,  held 
for  the  use  and  benefit  of  the  general  public.  By  analogy  these 
principles  of  the  law  are  alike  applicable  to  other  property  held  by 
the  city  for  the  general  public,  such  as  levees  or  public  landings* 
Unless  there  is  something  in  the  particular  facts  and  circui^stances 
to  take  such  property,  devoted  to  public  uses,  out  of  the  operation 
of  these  general  principles,  it  will  be  governed  and  controlled  by 
them. 

In  the  case  now  in  hand  the  levee  was  unconditionally  dedicated 
to  the  public  use  as  a  public  landing.  When  this  was  done,  there 
remained  in  the  dedicator  a  legal  title,  to  which,  so  to  nmooEn  of 
speak,  was  attached,  and  belonged  to  him,  every  right  ^bl" 
of  use  or  of  property  not  inconsistent  with  the  use  he  had  given 
to  the  public.  In  a  word,  it  may  be  used  for  the  use  to  which  he 
dedicated  the  property,  viz.,  as  a  levee  or  public  landing.  Any 
other  use  inconsistent  with  that  use  belongs  to  him.  To  this  prop- 
erty thus  dedicated  to  the  public  use  the  dominion  of  the  legisla- 
ture is  attached,  but  its  power  over  it  is  not  supreme.  It  might 
regulate  its  use  or  promote  its  improvement,  but  it  could  not  divert 
or  subject  it  to  any  use  clearl v  inconsistent  with  the  purposes  of  its 
dedication.  To  do  that  would  violate  the  contract  of  dedication, 
and  any  person  interested  would  be  authorized  to  institute  proper 
proceedings  to  enjoin  it.  Nor  is  it  perceived  that,  so  far  as  regards 
the  defendant  corporation,  the  holding  of  the  title  bv  it,  in  trust 
for  the  use  of  the  general  public,  as  a  levee  or  public  landing, 
makes  any  difference.  The  corporation  holds  only  in  trust,  in  sub- 
ordination to  the  contract  of  dedication,  for  the  use  of  the  general 
public,  as  a  levee  or  public  landing.  The  city  does  not  own  it,  nor 
can  it  sell  or  dispose  of  it,  or  divert  it  to  any  private  use.  Such  a 
title  is  a  holding  for  a  public  use ;  is  public  property,  to  be  used 
in  subordination  to  the  use  for  which  it  was  deaicated,  and  is 
not  private  or  municipal  property.    To  this  extent,  then,  it  may 
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be  said  that  whatever  interest  or  estate  the  'city  may  hold  in  the 
levee  is  essentially  and  wholly  public,  and  not  private,  property, 
and  that  the  city  in  holding  it  is  the  agent  or  trustee  for  the  public, 
and  not  as  a  private  owner  for  profit.  It  is  a  title  confen*ed  on  it 
by  the  dedication  for  the  benefit  of  the  public  to  the  uses  granted, 
and  not  of  private  ownership,  which  comes  within  the  constitu- 
tional limitation  on  the  right  of  eminent  domain. 

It  results  that  the  legislature  may  regulate  its  use,  or  devolve  it 
upon  the  defendant  or  the  plaintiff,  as  its  agent,  in  conformity  with 
samb-lmibla  *^®  purposes  oi  the  dedication,  without  the  consent  of 
TUBE  MAT  uQu.  thc  clty,  and  without  compensation  to  it.  The  legisla- 
LATB  UBS.  ^^^  ^^y  therefore  authorize  the  doing  of  the  things  by 
the  plaintiff  prescribed  by  the  act,  within  the  limitations  indicated. 
It  cannot  itself  do,  nor  authorize  thedefendantor  plaintiff,  nor  can 
either  of  them  do,  anything  to  divert  or  subvert  tne  use  to  which 
the  levee  is  already  dedicated.  The  things  to  be  done  under  the 
act  must  be  consistent  with  the  use  of  the  levee  as  a  public  landing, 
and  it  is  only  in  this  sense  that  the  act  can  be  upheld.  Are  the 
things  authorized  to  be  done  under  the  act  clearly  mconsistent  with 
the  use  of  the  levee  as  a  public  landing }  As  we  have  construed 
the  act,  it  only,  in  effect,  purports  to  ^rant  to  the  defendant — to 
adopt  the  language  of  Mr.  Justice  Deady — "  the  riffht  to  improve 
and  use  the  premises  as  a  public  landing,  with  the  added  facility  of 
direct  and  immediate  railway  connection  therewith." 

Kow,  will  not  the  construction  of  wharves  and  warehouses,  at 
which  vessels  may  load  and  discharge  cargo,  be  rather  an  im{>rove- 
ment  of  its  use  as  a  levee  or  public  landing,  than  its  subversion  as 
such  ?  Are  not  these  things,  in  fact,  necessarv  and  essential  to  af- 
.  ford  proper  facilities  to  the  public,  and  make  the  levee  of  any  value 
and  benefit  as  a  public  landing  ?  Are  they  not  in  accord  with  the 
general  purposes  for  which  the  property  was  dedicated  ?  Do  they 
not,  in  fact,  contribute  to  give  it  more  identity  as  a  public  landing, 
and  render  the  use  it  was  dedicated  to  serve  more  beneficial  to  the 
general  public  ?  Nor  does  the  construction  of  a  depot  thereat,  in 
connection  with  the  railway,  subvert  or  destroy  its  use  as  a  pub- 
lic landing ;  nor  is  it  inconsistent  therewith,  but,  within  proper  lim- 
itations, it  may  tend  to  improve  and  make  the  use  of  the  levees,  as 
such,  more  beneficial.  ^' A  landing'  is  a  place  on  a  river  or  other 
navigable  water  for  lading  and  unlading  goods,  or  for  the  reception 
and  delivery  of  passengers."  State  v.  Kandall,  1  Strob.  111.  "It 
is  either  the  bank  or  wharf  to  or  from  which  persons  or  things 
may  go  from  or  to  some  vessel  in  the  contiguous  waters."  State 
V.  Graham,  15  Bich.  310.  See,  also.  Coffin  v.  City  of  Portland, 
supra. 

^o\v,  are  not  all  these  things,  and  may  they  not  be  so  construed 
— wharf,  warehouse,  and  depot — as  proper  incidents  to  a  public 
landing,  which  improve  and  facilitate  its  use,  extend  its  benefits  to 
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a  larger  public,  and  make  it  oiore  suitable  for  the  accommodation 
of  pafisengers,  and  the  stowing  and  shipping  of  general  freight  ? 
The  legislature,  as  the  representative  of  the  general  public,  has  the 
right  to  regulate  its  use,  and  improve  the  same,  consistent  with  the 
purposes  of  its  dedication ;  and  it  may  do  this  dii^ectlj,  or  authorize 
the  defendant  to  do  it  as  the  agent  of  the  State. 

If  then,  these  structures  may  be  built  to  improve  the  landing, 
and  make  its  use  more  beneficial  to  the  general  public,  and  are  not 
inconsistent  with  the  use  to  which  the  levee  was  dedi-  ^^ 

cated,  what  right  in  this  property  of  the  city,  as  tnis-  titlbp  to  oom- 
tee,  is  affected,  which  entitles  it  to  compensation,  or  to 
be  protected  by  the  constitutional  limitation  on  the  ri^ht  of  emi- 
nent domain  ?  As  Mr.  Justice  Deady  said :  ^'  As  Pomand  has  no 
*  pecuniary'  or  other  ri^ht  in  this  property,  except  as  trustee,  and 
then  only  as  far  as  the  legislature  may  provide  or  permit,  it  is  not 
apparent  what  claim  it  can  have  for  damages  in  consequence  of  the 
appropriation  to  such  uses  and  purposes."  But  my  associates,  while 
not  disagreeing  as  to  this  result  on  the  theory  of  condemnation,  sug- 
gest andthink  that  it  was  the  intention  of  the  legislature  by  the  act  to 
indemnify  the  city  for  any  improvements — money  expended  on  the 
levee,  paid  out  on  the  same — or  interest  acquired  by  the  deeds 
(which  is  not  disclosed  by  this  record),  as  damages,  and  that  the  pro- 
ceeding, although  in  the  form  of  condemnation,  is  for  this  purpose; 
and  that  in  such  case  the  State  has  a  right  to  prescribe  such  condi- 
tions, although,  without  manifest  intention  to  indemnify,  the  result 
would  be  otherwise. 

The  judgment  must  be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 

Condemnation  of  Land  already  Devoted  to  Public  Use. — See  Baltimore  & 
O.  R.  Co.  V.  North  et  ol.,  28  Am.  &  Eng.  R  R.  Gas.  86. 


Peirob 

V. 

Boston  and  Lowell  B.  Co. 

{Advance  Ccue,  Ma99achuseU$.    AprU  16,  1886.) 

Where  a  railroad  is  in  possession  of  premises  appropriated  to  its  use  in  the 
•ezerclBe  of  a  public  franchise,  the  owner  of  the  fee  of  the  land  appropriated 
has  no  right  to  interfere  so  long  as  the  use  is  continued  for  the  purposes  of 
the  franchise. 

It  is  not  until  it  substitutes  another  use  for  that  g^ven  by  its  franchise,  so 
that  its  possession  of  the  land  is  wrongful,  that  its  occupation  can  be  referred 
to  the  claim  of  the  freehold. 
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Hence,  wh^re  a  railroad  company  occupied  a  portion  of  the  land  appropri- 
ated to  its  use  for  depot  and  station  purposes,  the  manner  of  its  use  for  these 
purposes  is  in  its  discretion ;  and  it  is  no  concern  of  the  owner  of  the  fee. 
Even  if  it  exceeds  its  franchise  in  the  manner  of  such  occupancy,  it  does  not 
thereby  disseize  the  owner  of  the  fee,  nor  authorize  an  action  for  trespass  by 
him,  nor  justify  a  demand  for  damages  for  rents  and  profits  for  such  use  and 
occupation. 

Wbit  of  entry.    On  report.    Judgment  for  tenant. 

Defendant  was  the  owner  of  the  premises  described  in  the  writ^ 
and  of  other  large  tracts  of  land  in  the  neighborhood.  She  had 
her  home  place,  consisting  of  a  dwelling-house  and  a  barn,  near  the 
demanded  premises.  The  tenant  succeeded  to  all  the  rights  and 
duties  of  the  Middlesex  Central  R.  Co.  On  the  1st  day  of  Jan- 
uary, 1879,  the  Middlesex  Central  B.  Co.  filed  a  location  of  an  ex- 
tension of  its  railroad  in  the  town  of  Concord,  and  took  thereby 
about  three  acres  of  demandant's  land.  On  October  31,  1879,  said 
company,  under  Statute  1874,  ch.  372,  §§  58,  60,  the  county  com- 
missioners of  Middlesex  county  liaving  prescribed  the  limits  thereof, 
took  and  filed  a  location  upon  about  two  acres  more  of  demand- 
ant's land,  adjoining  the  foregoing,  for  depot  and  station  purposes, 
which  are  the  premises  described  in  the  writ.  Damages  for  each 
of  said  takings  were  thereupon  duly  assessed  and  paid.  The  tenant 
thereafter  built  on  the  most  westerly  end  of  the  two  acres  so  taken 
for  depot  and  station  purposes  a  large  building,  three  stories  high^ 
with  a  cellar.  This  building  was  immediately  opposite  the  main 
entrance  of  the  State  prison,  and  access  to  the  two  upper  stories 
thereof  was  had  through  a  large  central  door  opening  on  the  souths 
eriy  side  of  the  building  towards  the  prison.  These  two  stories  con- 
tained seyenteen  chambers.  The  ground  floor  contained  a  room  at 
the  westerly  end,  opening  on  the  northerly  side  onto  a  platform 
adjoining  the  track  of  the  railroad,  and  on  the  southerly  side  onto 
the  highway.  This  room  was  adapted  for  and  intended  to  be  used 
as  a  waiting-room  for  passengers.  Adjoining  it  was  an  office  for  * 
the  station-master  and  a  toilet-room  for  ladies.  An  entry  led  from 
the  waiting-room  into  two  large  rooms,  connected  by  folding-doors. 
In  the  center  of  the  building,  and  to  the  east,  there  was  another 
small  room  for  a  caryin^-room,  and  beyond  this  a  kitchen.  The 
tenant  furnished  the  waiting-room  and  office,  and  connected  the 
rest  of  the  building  with  a  furnace  in  the  cellar,  but  did  not  furnish 
the  rest  of  the  rooms  in  the  building.  On  the  easternmost  end  of 
said  two  acres  the  tenant  erected  an  engine-house,  fitted  to  house 
three  locomotiye  engines.  It  erected  a  stable  upon  said  lot,  with 
accommodations  for  lioraes  and  for  the  storage  of  carriages  nnd 
hay,  and,  adjoining  the  stable,  a  piggery.  There  was  not  at  the 
time  of  the  erection  of  said  buildings,  nor  has  there  been  since,  any 
tayern  or  other  place  where  passengers  oyer  said  railroad  could 
obtain  meals,  lodging  or  other  accommodations,  within  some  two 
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miles  of  said  building,  wbich  was  at  the  terminus  of  the  railroads 
Since  January  24,  1880,  the  tenant  has  occupied  the  waiting-room^ 
the  office  and  toilet-room  of  the  first-named  Duilding  for  depot  and 
station  purposes  connected  with  its  railroad. 

The  occupation  of  the  said  two  acres  other  than  as  above  stated 
has  been  as  follows :  Since  January  24,  1880,  the  tenant  has  em- 
plojyed  a  depot-master,  whose  duty  was  to  attend  to  the  passenger, 
freight  and  telegraph  business  of  the  railroad  at  that  place,  who 
was  given  by  the  tenant  the  whole  use,  income  and  improvement 
of  those  portions  of  said  first-named  building  not  used  for  depot 
purposes  as  above  stated,  and  the  use  for  garden  purposes,  of  about 
1^  acres  of  said  two  acres,  and  the  use  of  said  stable  and  piggery. 
The  depot-master  furnished  the  seventeen  chambers  with  beds  and 
furniture,  the  two  central  rooms  on  the  ground  floor  with  chairs 
and  tables,  and  the  kitchen  with  its  furniture,  and  has  had  an 
average  of  twenty  lodgers  and  boarders,  more  or  less  permanent,  a 
large  proportion  of  whom  were  officers  and  instructors  in  the  State 
prison,  and  their  families,  and  some  of  whom  from  time  to  time 
were  employees  of  the  railroad  company.  Begular  meals  were 
furnished  daily,  without  reference  to  the  times  of  arrival  or  de- 
parture of  trains,  and  there  were  no  special  appliances  for  transient 
travellers  to  obtain  meals. 

The  depot-master  kept  in  the  livery  stable  two  horses  to  let  for 
hire,  and  oaited  such  transient  horses  as  from  time  to  time  came 
there,  both  for  persons  who  visited  the  prison  and  for  those  who 
took  trains  on  the  railroad.  He  kept  pigs  in  the  piggery,  and  to  a 
limited  extent  cultivated  and  took  crops  from  the  land. 

At  the  trial  the  demandant  offered  the  record  of  the  conviction 
of  Warren  K.  Snow,  who  was  the  depot-master  in  1882,  for  the 
illegal  sale  of  intoxicating  liquors  upon  the  demanded  premises. 
This  evidence  was  excluded  and  the  demandant  excepted. 

The  gross  receipts  for  passenger  and  freight  business  at  the 
station  have  averaged  about  $175  per  month  since  its  occupation ; 
and  the  passenger  travel  has  been  very  small. 

After  the  demandant  had  offered  evidence  as  to  the  rents  and 
profits  received  by  the  tenant  from  the  use  of  the  building  first 
named,  the  tenant  was  permitted  by  the  judge,  against  the  demand- 
ant's objection  and  exception,  to  show  that  the  said  building  cost 
$6275,  including  the  furnace ;  but  as  he  did  not  adopt  the  demand* 
ant's  view,  that  iier  damages*  in  this  action  depended  in  any  meas- 
ure upon  the  rents  and  profits  so  described,  he  had  no  occasion  in 
his  ultimate  finding  to  consider  either  the  income  from  or  the  cost 
of  said  building. 

This  was  substantially  all  the  evidence  in  the  case,  and  was  re- 
ported at  the  request  of  the  parties. 

The  court  held  that  the  tenant  had  only  an  easement  in  the  land, 
and  not  a  freehold  estate ;  and  their  right  of  occupation  was  limited 
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to  Bnch  use  of  the  premises  as  was  warranted  bj  their  charter  and  the 
statutes,  and  was  reasonably  necessary  to  their  exercise  of  the 
privileges  and  functions  thereb;^  conferred,  and  made  no  special 
findings  of  specific  facts  of  misuse;  but,  upon  the  whole  case, 
found  as  a  fact  that  the  tenant  had  exceeded  the  lawful  use  of  the 
demanded  premises,  and  had  asserted  rights  in  and  done  acts  upon 
the  premises  not  justified  by  the  authority  given  it  as  aforesaid. 
The  court  therefore  found  that  the  plea  was  falsified,  and  that  the 
demandant  was  entitled  to  a  qualified  judgment,  subject  to  all 
rights  of  the  tenant  under  its  charters  and  locations ;  and  ruled 
that  the  demandant  was  entitled  to  recover,  as  rents  and  profits 
since  January  24, 1880,  the  clear  annual  value  of  the  land  without 
any  buildings  thereon,  subject  to  the  right  of  the  tenant  to  its  ex- 
clusive possession  for  railroad  uses  under  its  charter  and  locations, 
and  assessed  the  rents  and  profits  at  $103.  The  case  is  now  re- 
ported by^  the  agreement  oi  parties  for  the  determination  of  the 
supreme  judicial  court  as  to  the  law  involved. 

A.  A.  StroutsLud  W.  H.  Codidge  for  tenant. 

S,  Hoar  for  demandant. 

W.  Allen,  J. — The  tenant  has  all  the  rights  in  the  demanded 
premises  which  are  given  to  a  railroad  corporation  in  land  taken 
for  depot  and  station  purposes  under  Statute  1874,  ch.  872,  §  60, 
Pub.  Stat.  ch.  112,  §  9 ;  and  the  demandant  has  all  the  rights  of  the 
^  owner  in  fee  for  whom  the  land  was  so  taken.    The 

xandInt^  wis  tenant  has  disclaimed  all  the  title  except  to  an  ease- 
Ri^HTs^nM-  ment,  and  thus  admitted  of  record  all  the  title  which 
the  demandant  has.  So  far  as  affects  the  title,  it  is  im- 
material whether  judgment  on  this  issue  be  for  the  demandant  or 
for  the  tenant.  If,  however,  the  demandant  can  show  that  she 
was  in  fact  disseized  by  the  tenant,  she  will  show  that  the  writ  was 
rightly  brought,  and  will  be  entitled  to  costs  of  the  suit,  and  may 
recover  damages  for  mesne  profits. 

It  was  decided  in  Proprietors  of  Locks  and  Canals  v.  Nashua, 
etc.,  R.  Co.  104  Mass.  1,  that  a  railroad  corporation  might  disseize 
the  owner  of  the  land  over  which  its  road  was  located  by  doing  acts 
upon  the  premises  not  justified  by  its  rights  under  its  location » and 
wnich  implied  a  claim  of  title  or  required  a  title  for  their  justifica- 
tion. The  court  says :  ^'  When  there  is  a  right  which  authorizes 
the  party  defendant,  for  certain  purposes,  to  disturb  the  soil  or 
occupy  the  land,  acts  done  in  apparent  conformity  therewith,  or 
even  of  an  equivocal  nature,  will  he  referred  to  that  special  right, 
although,  in  the  absence  of  such  authority,  the  demandant  would 
be  entitled  to  regard  the  acts  as  an  assertion  of  title  and  a  disseiziB 
of  himself.  Tn  respect  to  lands  taken  by  railroad  corporations, 
although  the  discretion  of  the  directors  is  unlimited  as  to  the  mode 
and  extent  of  the  use  or  occupation  for  the  purpose  for  which  the 
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corporation  was  erected,  yet  it  is  definitely  limited  by  those  pur- 
poses. Any  use  of  the  land  confessedly  for  other  purposes,  or  not 
apparently  for  purposes  permitted  by  its  charter,  is  not  protected 
by  its  autnority.-'  We  have  only  to  adapt  the  rule  of  that  case  to 
the  facts  of  the  case  at  bar,  and  inquire  whether  the  acts  of  the 
tenant  were  for  purposes  other  than  those  for  which  it  mi^ht  law. 
fully  occupy  the  land,  and  amounted  to  an  assertion  of  the  title 
and  an  assumption  of  seizin  in  fee. 

Statute  1874,  ch.  872,  §  52,  Public  Statutes,  ch.  112,  §  88,  pro- 
vided that  a  railroad  corporation  might  lay  out  its  road  riobtaoquired 
not  exceeding  five  rods  in  width.  This. gave  to  the 
corporation  the  absolute  ri^ht  to  impose  the  easement 
of  a  right  of  way  upon  the  land,  but  no  authority  to  take  the 
land  itself.  It  is  the  right  acquii*ed  by  the  laying  out  of  the  road 
under  this  provision  of  which  it  was  said  that  it,  ^'  though  techni- 
cally an  easement,  yet  requires  for  its  enjoyment  a  use  of  the  land 
permanent  in  its  nature  and  practically  exclusive."  Hazen  v,  Bos- 
ton, etc.,  B.  Co.,  2  Gray,  580. 

The  only  limit  to  the  use  which  the  corporation  may  make  of 
the  land  is  that  it  shall  be  a  use  authorized  by  its  act  of  incorpora- 
tion. Within  that  limit  the  manner  in  which  the  land  shall  be 
used  and  occupied  is  in  the  discretion  of  the  corporation.  Propri- 
etors  of  Locks,  etc.,  v.  Nashua,  etc.,  tibi  snpray  and  cases  there 
cited. 

But  the  rights  of  the  tenant  in  the  demanded  premises  are  not 
merely  those  acquired  by  the  location  of  its  road.  The  section  of 
the  statute  already  referred  to  further  authorizes  the  corporation, 
for  the  purpose  of  cuttings,  embankments,  and  procuring  stone  and 
gravel,  and  for  depot  and  station  purposes,  to  purchase  or  other- 
wise take,  in  the  manner  afterwards  provided,  as  much  more  land 
as  may  be  necessary  for  those  purposes.  Subsequent  sections  pro- 
vide the  manner  in  which  such  land  may  be  taken ;  if  the  corpora- 
tion is  not  able  to  a£:ree  with  the  owner,  it  may  apply  to  the 
county  comtniBsioner^wbo  shall  presc^ribe  Uie  limite  Within  which 
it  may  be  taken ;  and  the  corporation  shall  file  a  location  of  the 
land  taken.  The  statute  indicates  a  more  exclusive  occupation  of 
the  land  taken  for  materials  or  for  station  purposes  than  of  the  five 
rods  in  width  on  which  the  road  is  laid  out.  The  latter  gives 
directly  only  the  right  of  way  over  the  land ;  the  right  to  exclude 
the  owner  from  the  land ;  to  use  the  land  for  constructing  and 
maintaining  the  road-bed ;  to  erect  upon  it  shops  and  buildings 
used  in  the  business  of  a  common  carrier  of  persons  and  goods 
which  are  incidental  to  the  right  of  way.  The  former — the  taking 
of  land  for  matenals  and  for  station  purposes — directly  contem- 
plates the  exclusive  occupation  and  appropriation  of  the  land  as 
shown  by  the  manner  of  the  taking  and  the  nature  of  the  use  for 
which  it  is  taken ;  it  is  to  be  purdiased  or  otherwise  taken.    If 
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not  purchased,  it  cannot  be  taken  until  the  county  commisBioners 
have  prescribed  its  limits ;  and  when  taken  it  is  taxable  to  the  cor- 
poration ;  and  the  uses  for  which  it  is  expressly  taken  require  a 
possession  as  exclusive  and  practically  as  absolute  as  belongs  to  a 
seizin  in  fee.  It  mav  be  assumed  that  the  fee  in  land  thus  taken 
remains  in  the  owner  from  whom  it  was  taken,  and  that  the  cor- 
poration, by  ceasing  to  use  it  for  the  i)urpo8es  for  which  it  wa& 
taken,  and  appropriating  it  to  uses  not  included  in  its  franchise, 
may  become  seized  in  fee,  and  thus  disseize  the  owner,  as  was  de- 
cided in  re^rd  to  land  over  which  a  raih-oad  was  laid  out  in  Pro- 
prietors of  Locks,  etc.,  v.  Nashua,  etc.,  R.  Co.,  ubi  supra. 

In  that  case  the  court  says:  ^^The  occupation  of  the  buildings 
upon  the  demanded  pi'emises  for  the  general  purposes  of  trade  and 
mechanical  or  manufacturing  business  by  lessees  having  no  other 
connection  with  the  operations  or  interests  of  the  corporation  than 
as  its  tenants  paying  rent;  and  the  conversion  of  those  buildings, 
by  the  corporation,  from  their  original  design  into  private  stores  or 
shops  for  tne  purpose  of  so  changing  their  use,  placed  them  be- 
yond the  scope  oi  the  corporate  purposes  and  functions,  "and  in- 
volved an  assumption  of  ownership,  and  made  the  corporation 
tenant  of  the  freenold  by  disseizin." 

No  occupation  of  land  taken  for  depot  or  station  purposes,  which 
is  not  inconsistent  with  its  use  for  such  purposes,  can  be  the  evi- 
^^^^^  denoe  of  a  claim  to  the  fee ;  and  any  occupation  of  it 

locxjLiMioFEB  wUch  Is  coucurreut  and  consistent  with  and  does  not 
exclude  its  occupation  for  station  purposes  must  be  pre> 
Bumed  to  be  under  that  rignt  The  manner  in  which  it  shall  be 
used  for  the  designated  purposes  is  in  the  discretion  of  the  corpora- 
tion and  is  no  concern  of  the  land-owner.  Even  if  the  corpora- 
tion exceeds  its  franchise  in  the  manner  of  such  occupancy  it  does 
not  thereby  disseize  the  owner  of  the  fee. 

If  a  railroad  corporation  fits  up  its  station-house  with  conveni- 
ences for  furnishing  lodging  and  food  necessary  for  the  comfort 
of  its  passengei-s,  it  does  not  claim  the  fee  of  the  land  by  allowing 
others  than  passengers  to  use  them ;  it  is  not  a  claim  of  the  fee  in 
the  land  that  it  does  not  distin^ish  between  the  public  and  its  pas- 
sengers in  the  use  of  the  refreshment  table,  news-stand  or  telegraph 
ofiSce  kept  there.  The  building  is  none  the  less  a  station-house ; 
and  the  ntting  it  for  use  and  providing  conveniences  for  passengers 
and  the  public  alike  is  an  incident  of  its  use  for  the  business  of  the 
corporation  and  a  mode  of  inviting  passengers  to  its  road  ;  and  in 
doing  it  the  corporation  asserts  no  right  except  to  maintain  a  station, 
house  and  what  it  deems  incidental  to  that  It  may  exceed  its 
corporate  rights  in  the  use  of  its  station-house,  but  it  does  not 
thei'eby  claim  the  fee  in  the  land  on  which  it  stands.  When  the 
tenant  came  into  possession  of  the  francliise,  the  road  was  located 
and  the  station  grounds  of  two  aci*es  taken  at  the  terminus  of  the 
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road.  What  the  prospective  business  of  the  road  wa|3  does  not  aj)- 
pear ;  but  it  does  not  appear  that  its  present  depenaence  for  busi- 
ness was  upon  the  State  prison.  Whatever  passen^r  travel  there 
was  to  be  lor  a  time  must  be  drawn  by  that ;  and  tne  amount  of  it 
might  depend  largely  upon  whether  it  was  attracted  or  repelled  by 
tlie  conveniences  furnished  to  travellers  by  the  corporation,  for 
there  were  none  furnished  except  by  it ;  and  the  prospective  busi- 
ness of  the  road  and  the  increase  of  population  and  business  about 
it  might  depend  upon  the  conveniences  furnished  at  the  station  to 
traveilei's  and  sojourners.  The  whole  demanded  premises  were 
occupied  as  the  station  ;  and  furnishing  food,  lodging,  horse-keep- 
ing and  horse-hire,  and  allowing  buildings  upon  it  to  be  used  for  a 
boarding-house  and  stable,  and  some  of  the  land  to  be  cultivated, 
all  for  the  convenience  of  its  passengers  and  others  in  order  to  in- 
ci'ease  the  business  of  the  road,  were  incident  to  its  business  as  a 
passenger  carrier,  and  consistent  with  its  occupation  for  the  pur- 
poses  for  wliich  it  was  taken  and  with  a  claim  to  occupy  for  those 
purposes. 

Another  way  of  stating  the  question  is,  Would  the  tenant  acquire 
the  fee  by  twenty  yeaitf  continued  occupation?  It  is  actually 
usinir  the  premises  as  its  station  fi^rounds.  and  has  its  tenant  dom 
tracks  and  its  en&:ine  and  passens^er-house  upon  them,  rss  bt  twenty 
If,  after  twenty  years  of  such  occupation  as  has  been  no*. 
€hown,  it  should  wholly  abandon  the  use  for  railroad  purposes,  and 
then  should  claim  the  fee  by  disseizin,  the  obvious  answer  would 
be  that  it  occupied  them  under  the  taking  for  depot  and  station 
purposes,  and  not  as  owner  in  fee.  It  seems  clear  that  the  de- 
mandant has  not  the  right  of  possession  of  the  premises.  The 
tenant  is  in  possession  in  the  exercise  of  a  public  franchise,  with 
which  the  demandant  has  no  right  to  interfere ;  and  it  is  difficult 
to  see  how  there  can  be  a  disseizin  of  the  demandant  while  such 
occupation  continues. 

In  Proprietors  of  Locks,  etc,  v.  Nashua,  etc.,  R.  Co.,  tcbisupray 
there  had  l)een  an  abandonment  of  the  use  of  the  land  under  the 
franchise;  not  a  technical  abandonment,  because,  as  ^^^^^  ^^^ 
was  said,  a  public  franchise  cannot  be  abandoned ;  but  »»  puRPossor 
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an  entii*e  disuse  of  it  and  an  inconsistent  use  which 
would  have  been  an  abandonment  of  a  private  right,  and  which 
gave  to  the  demandant  a  right  of  action  in  trespass,  and  therefore 
a  right  of  at  least  temporary  possession  until  tiie  land  should  be 
used  for  the  purposes  of  the  franchise.  In  this  case  there  has  been 
no  nounser,  but  a  continued  occupation  of  the  land  for  the  pur- 
poses of  the  franchise,  which  is  inconsistent  with  a  claim  of  the 
lee.  The  same  occupation  cannot  be  both  under  the  franchise  and 
in  fee.  If  it  is  not  under  the  franchise,  but  by  disseizin  of  the  fee, 
It  must  give  to  the  demandant  the  right  of  possession.  Being  in 
the  rightful  possession  and  the  actual  use  of  the  land  for  the  pur- 
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poses  for  whi^li  it  was  taken,  and  having  the  absolute  right  to  de- 
termine the  manner  of  occupation  for  such  purposes,  its  occupa- 
tion must  be  presumed  to  be  in  the  exercise  of  tnat  right.  It  is 
not  until  it  substitutes  another  use  for  that  given  by  its  franchise, 
BO  its  possession  of  the  land  is  wrongful,  tmtt  its  occupation  can 
be  referred  to  the  claim  of  the  freehold. 
Judgment  for  the  tenant. 

Extent  of  Company's  Freedom  to  Use  Land  Taken  for  Railway  Purposes. 
— As  a  rule  a  railway  company  acquires  only  an  easement,  a  mere  right  of 
way.  But  '*  not,  however,  the  right  of  way  simply  as  the  phrase  is  described 
in  the  old  books  of  common  law,  written  before  railways  had  an  existence, 
but  as  defined  and  regulated  by  statute.  It  is  that  right  of  way  peculiar  to 
a  railroad.  It  contemplates  all  that  is  necessary  and  proper  for  the  con- 
struction and  maintenance  of  a  railroad  over  the  premises.  It  is  the  right 
(within  the  limits  of  the  quantity  allowed  by  statute  to  be  taken)  to  all  free* 
dom  in  locating,  and  conveniently  using  the  road  audits  appurtenances  .  .  • 
as  also  all  the  attendant  rights  necessary  to  the  operating  of  a  railroad.'* 
Rorer  on  Raili'oads,  p.  415.  See  Henry  v.  Dubuque,  etc.,  K.  Co.,  2  Iowa» 
1,  288,  801,  802;  Preston  et  al  v.  Same,  11  Iowa,  15;  Kellog  v.  Malin,  50  Mo. 
496.  But  lands,  or  the  right  of  way  over  lands  taken  for  a  particular  use  by 
the  right  of  eminent  domain  may  not  be  devoted  to  a  different  use,  by  the 
mere  right  of  the  original  taking.  Mifflin  v.  Harrisburg,  etc.,  R.  Co.,  Id 
Penn.  St.  182. 

When  applied  to  a  use  different  from  such  original  purpose,  the  owner, 
his  heirs,  or  assigns,  or  whoever  is  vested  with  the  right  of  reversion,  may 
maintain  an  action  for  damages  for  the  use  and  occupation  thereof.  Malone 
«.  City  of  Toledo,  28  Ohio  St.  648. 

In  Lauer's  Appeal,  55  Penn.  St.  16,  it  was  JiM  that  a  railroad  company 
cannot  erect  buildines,  etc.,  not  necessarily  connected  with  the  use  of  their 
franchise  within  the  limits  of  their  right  of  way.  (See  numerous  cases  cited 
therein.) 

A  defendant  railway  company  by  authority  of  their  charter  took  for  their 
railway  purposes  a  tract  of  land  belonging  to  plaintiffs,  including  two  lots, 
A  and  C.  No  Question  was  made  as  to  the  regularity  of  their  proceedings  in 
the  locating  ana  taking.  Across  the  tract  of  land  thus  taken  they  constructed 
and  afterwards  maintained  their  railroad;  but  no  portion  of  their  road- 
bed was  ever  built,  or  of  their  tracks  ever  laid,  in  either  of  the  lots  in  ques- 
tion A  and  C.  They  built  upon  the  land  taken  a  freight-house,  which  they 
placed  partly  on  lot  A;  and  they  continued  to  use  the  building  as  a  freight- 
nouse  for  eight  years,  when,  having  established  a  freight  depot  elsewhere, 
they  ceased  to  use  it  in  that  manner.  Five  years  afterwards  tney  leased  ^e 
building  to  a  firm  of  produce  dealers  as  a  warehouse  for  that  business  at  a 
rental  of  $400  per  annum.  Six  years  after  this  the  plaintiffs'  agent  sent  a 
letter  to  the  company  calling  attention  to  the  premises  as  occupied  by  the 
firm  of  produce  dealers,  asserting  that  such  use  was  for  a  purpose  to  which 
the  plaintiffs  had  a  right  to  object,  but  adding  that  '*  they  have,  however,  no 
desire  to  interfere  with  the  present  use  if  their  rights  can  be  protected,  and 
they  can  receive  a  fair  share  of  the  income.^'  The  company  contended  that 
they  derived  advantages  in  their  freighting  business  from  the  carriage  of 
merchandise  for  the  tenants,  and  the  receipt  and  delivery  of  it  at  that  build- 
ing instead  of  at  the  regular  station-house,  and  that  the  building  remained 
adapted  to  the  purposes  for  which  it  was  erected,  the  corporation  having  no 
intention  to  permanently  abandon  the  use  of  the  premises  for  the  railroads, 
and  refused  to  pay  to  plaintiffs  any  part  of  the  income  of  the  premi<>e8. 
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Whereupon  plaintifEs  took  action.  It  was  held  that  the  owner  of  the  fee  was 
entitled  to  maintain  a  writ  of  entry  to  establish  his  right  therein  and  to  re- 
cover damitf^  or  mesne  profits  for  the  unauthorized  use  of  the  land.  Pro- 
prietors of  Locks  and  Canals  v.  Nashua  &  Lowell  R.  Co.,  104  Mass.  9. 

In  New  York,  accommodations  for  cattle  and  live  stock  are  within  the 
purposes  for  which  railroads  are  constructed ;  and  the  lands  necessary  there- 
lor  may  be  taken  by  proceedings  under  the  right  of  eminent  domain.  N.  T. 
Central,  etc.,  R  Co.  v.  Gaslight  Co.,  5  Hun,  N.  Y.  201 ;  Same  v.  Same,  63 
N.  Y.  826. 

A  railway  company  has  the  right  to  take  land  for  a  station  and  ap- 
proaches thereto  where  the  statute  ^ves  power  to  take  land  for  '*  railway 
and  works.''    Cother  v.  Midland  B.  Co.,  2  Phillips  Eng.  Ch.  469. 

Whether  workshops  for  repairing  and  safely  keeping  the  cars  and  locomo- 
tives  for  a  railroad  are  necessary  appendages  to  a  railroad,  and  whether  land 
sought  to  be  condemned  for  a  site  for  such  workshop  is  really  needed  for 
that  purpose  are  questions  on  which  issues  may  be  joined,  to  be  decided  at 
the  trial.     Southern  Pacific  R  Co.  9.  Raymond,  58  Cal.  228. 

1  Rorer  on  Railroads,  414,  says:  ''  In  some  cases  the  entire  fee  of  the  land, 
or  whatever  estate  the  owner  has,  is  vested  in  the  company.  Levering  «. 
The  Phil.,  etc.,  R.  Co.,  8  Watts  and  Serg't,  459;  Chicago,  etc.,  R.  Co.  v. 
Patchin,  16  ILL  198."  See  also  Burnett  v.  Nashville,  etc.,  R.  Co.,  4  Sneed, 
Tenn.  528. 


Boss 

V, 
Pennsylvania  R.  Co. 

{Adf>ane$  Case,  Pennsylvania,    February  1,  1886.) 

« 

A  railroad  company  taking  land  by  virtue  of  its  right  of  eminent  donudn 
does  not  acquire  the  fee,  but  only  an  easement,  and  cannot  permanently  use 
it  for  a  different  purpose  from  that  for  which  it  was  taken. 

A  reasonable  time,  to  be  determined  by  all  attending  circumstances,  must, 
however,  be  allowed ;  and,  pending  appeal  from  condemnation  proceedings, 
the  railroad  may  rent  the  premises,  and  the  owner  of  the  fee  will  not  be  en« 
titled  to  mesne  profits. 

Ebbor  to  Common  Pleas  No.  4,  Philadelphia  county. 

Ejectment  by  Ann  Koss  against  the  Pennsylvania  K.,  and  John 
Blair  and  George  Ernig,  tenants  in  possession.  In  1880,  plaintiff 
was  the  owner  of  the  property  in  question,  and  in  January,  1881, 
it  was  condemned  by  the  railroad  company  under  a  petition  which 
recited  that  they  "  desired  to  enter  upon,  take,  and  occupy  the  same 
for  the  purpose  of  constructing  thereon  an  extension  or  branch  of 
their  railroad."  The  petition  was  approved,  security  given  and  ap- 
proved, and  possession  surrendered  by  plaintiff  in  1881,  but  the 
plaintiff^s  petition  for  jury  to  assesfi  damages  was  not  tiled  until 
1883.    A  jury  was  appointed^  who  assessed  damages,  and  their  re- 
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port  was  confirmed ;  the  court  ref  asing,  however,  to  allow  interest 
on  the  award.  Flaintifi  appealed  to  Supreme  Court,  where  pro- 
ceedings were  affirmed,  and  in  May,  1884,  received  the  amount 
awarded  bv  the  jurv,  and  four  days  afterwards  commenced  this 
action  on  the  ground  that  the  company  had  not  applied  the  prop- 
erty to  the  public  uses  for  which  it  was  taken,  and  lor  which  alone 
they  were  empowered  to  take  it,  and  that  she  was  tlieref ore  entitled 
to  recover  premises  subject  to  the  easement  acquii*ed  by  the  rail- 
road. On  the  trial  plaintiff's  title  was  admitted,  and  notice  having 
been  given  that  mesne  profits  would  be  claimed,  plaintiff  offered  to 
prove  tlie  rental  value  of  property  for  time  it  was  occupied  for  pri- 
vate use.  The  court  excluded  the  evidence,  and  entered  a  nonsuit, 
which  they  afterwards  took  off ;  holding  that  the  title  of  the  railread 
•company  was  inchoate  until  the  final  determination  of  the  question  of 
the  value  of  the  easement  acquii*ed,  and  held  that,  although  they 
had  obtained  possession  for  public  purposes,  they  could  devote  it 
to  private  purposes  until  a  reasonable  time  after  such  determina- 
tion, and  that  the  time  in  the  present  case  was  not  such  reasonable 
time,  and  hence  that  the  plaintiff,  though  the  owner  of  the  fee,  was 
not  entitled  to  recover  the  rental  value  of  her  property,  although 
the  railroad  had  received  rent  from  it.  Plaintiff  took  this  writ, 
assigning  for  error  the  rejection  of  the  testimony  (as  above),  the 
entry  oi  judgment  of  nonsuit,  and  refusal  to  set  it  aside. 

Angdo  T.  Freedley  and  Wm,  Henry  Rawle  for  plaintiff  in  error. 
Wayne  Mac  Veagh  for  defendant  in  error. 

Per  CuBiAM. — It  is  true  in  this  case  the  company  did  not  acquire 
the  land  of  the  plaintiff  in  fee.  It  cannot  permanently  use  it  for 
a  purpose  different  from  that  for  which  it  was  taken.  A  reasonable 
time,  measured  by  all  the  attending  ciitsumstanoes,  must  be  allowed 
to  plan  and  perfect  the  arrangement  for  its  proper  use.  A  few 
days  only  had  elapsed  after  this  court  decided  what  sum  was  justly 
due  to  the  plaintiff,  and  her  receipt  of  the  money,  before  she  brought 
this  action  of  ejectment.  The  learned  judge  cori-ectly  held,  under 
all  the  facts  of  the  case,  that  the  plaintiff  could  not  recover. 

Judgment  affirmed. 

Right  of  Company  lo  Um  of  Land  while  an  Appeal  It  Ponding  from  Dam- 
ages Attested t — ^In  the  case  of  such  an  appeal  the  question  is  only :  What  is 
the  value  of  the  land  talcen  ?  It  does  not  bring  in  question  the  right  of  the 
company  to  the  land  appropriated.  Bums  9.  l&lwaukee,  etc.,  R.  Co.,  9  Wis. 
450 ;  Stringham  v.  OshKosh,  etc.,  B.  Co.,  83  Wis.  471 ;  Rippe  o.  Chicago,  etc., 
R.  Co.,  28  Minn.  18. 

The  right  to  the  land  can  only  be  tested  by  some  direct  proceeding.  String- 
ham  V.  Railway  Co.,  tupra. 

In  Peterson  v,  Ferreby,  80  Iowa,  827,  it  was  held  that  pending  an  appeal 
against  the  assessment  of  damages  or  compensation  for  condemned  land  the 
company  were  entitled  to  use  the  land. 

In  Levering  v,  Philadelphia,  etc.,  R.  Co.,  8  Watts  &  Sergeant  (Penn.),  459, 
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it  was  held  that  during  the  pendenoy  of  an  appeal  the  company  have  a  rieht 
to  enter  upon  and  use  uie  land  in  thermean  while  and  until  the  final  result,  but 
that  unless  they  pay  the  amount  found  by  the  verdict  and  judgment  the  owner 
may  recover  the  land  in  ejectment. 

The  leffislature  of  Kansas,  in  1870,  enacted  a  statute  providing  that  during 
an  appeal  against  au  award  a  railway  company  before  taking  possession  must 
give  a  bondconditioned  for  the  payment  of  all  damages  whicn  should  finally 
be  recover^. 

In  Central  Branch,* etc.,  R.  Go.  «.  Atchison,  etc.,  R.  Co.,  28  Eans.  463,  1 
Am.  &  Eng.  R.  R.  Cas.  528,  it  was  held  that  such  statute  was  valid;  that  the 
occupation  by  the  railroad  company  was  i>rovisional  only. 

Where  land  has  been  taken  and  a  question  is  pending  in  a  court  as  to  the 
amount  of  compensation  to  which  the  land-owner  is  entitled,  he  will  be  pro- 
tected in  his  constitutional  right  to  possession  of  his  property  until  his  com- 
pensation be  ascertained  and  paid  or  tendered  to  him.  MetUer  o.  Easton  & 
Amboy  R.  Co.,  25  N.  J.  Eq.  218. 
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Cbawford  et  al, 

(100  Indiana  B&portif  550.) 

Where  a  railroad  company  appropriates  land  for  its  right  of  way,  and  the 
appraisers  appointed  to  appraise  the  damages  of  the  owner  of  the  land,  by 
reason  of  such  appropriation,  file  their  award  of  such  damages,  and  the 
owner  appeals  from  such  award  and  excepts  thereto  upon  the  ground,  among 
others,  that  the  damages  awarded  were  inadeouate  and  unjust,  for  the 
reason  that  when  the  road  was  built,  as  proposea,  upon  the  line  appropri- 
ated, it  would  be  necessary  for  the  owner  to  fill  his  land,  from  two  to  five 
feet  the  entire  len^h  of  the  line  appropriated,  at  large  cost  to  him,  and 
where,  upon  the  tnal  of  the  issue  thus  tendered,  evidence  is  admitted  tend- 
ing to  prove  the  cost  of  making  such  fill,  as  an  element  of  the  owner's 
damages  the  railroad  company  cannot  successfully  complain  of  the  admis- 
sion of  such  evidence  as  error  for  the  first  time  in  the  Supreme  Court. 

Where,  upon  the  trial  of  the  issue  so  tendered,  evidence  is  offered  and 
admitted,  without  objection  or  exception,  tending  to  prove  the  cost  to 
the  owner  of  making  such  fill,  an  instruction,  to  the  effect  that  in  deter- 
mining the  amount  of  the  owner's  damages  arising  from  the  appropriation 
of  his  land  for  such  right  of  way,  it  is  proper  for  the  jury  to  consider,  among 
other  things,  the  cost  to  him  of  making  such  necessary  fill,  is  within  the 
issues  an  applicable  to  the  evidence  in  the  cause,  and,  therefore,  is  not  an 
available  error. 

The  opinion  of  a  non-expert  witness,  as  to  the  cost  or  value  of  the  work 
in  making  such  fill,  is  competent  evidence. 

Where  a  railroad  company  appropriates  land  for  its  right  of  way,  and  the 
appraisers  award  damages  to  the  owner  of  the  land,  from  which  award  an 
appeal  is  taken  to  the  proper  court,  the  payment  to  the  clerk  of  the  damages 
awarded  by  the  appraisers  will  operate  only  as  a  license  to  the  railroad  com- 
pany to  take  possession  of  the  land  so  appropriated;  and  the  title  to  such 

27  A.  &  E.  R.  Cas.— 24 
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land  will  not  vest  in  Buch  railroad  company  until  it  has  fully  paid  the 
damages  finally  assessed  and  adjudged  in  favor  of  such  owner  upon  the  final 
determination  of  such  appeal  by  the  proper  court.  ^ 

From  the  Cass  Circuit  Court. 

D,  B,  Mo  Connelly  R.  Mageey  S.  T.  Mc  Connelly  D.  D.  Dyhema/n,^ 
W.  T.  Wilson  and  O.  C,  Tdbery  for  appellant. 
J.  C,  NeUon  and  Q.  A.  Myersy  for  appellees. 

HowK,  J. — On  the  23d  day  of  October,  1882,  the  appellees  were 
the  owners  of  a  certain  tract  or  lot  of  land,  containing  nearly 
eight  acres,  lying  within  the  corporate  limits  of  the  city  of  Logans- 
faots.  port,  in  Cass  county.     About  the  same  date,  the  appel* 

lant  deposited  in  the  clerk's  office  of  the  court  below  a  written  in- 
strument of  appropriation,  wherein  it  proposed  to  appropriate  all 
the  right,  title  and  interest  of  the  appellees  in  and  to  a  strip  of  such 
land,  fifty  feet  in  width  and  extending  through  the  land  on  a 
slight  curve,  the  same  width,  four  hundred  and  seventy-six  and 
one  half  feet  in  length,  for  the  purpose  of  constructing,  maintain- 
ing and  operating  thereon  the  main  track  of  an  extension  of  appel- 
lant's railroad,  etc.  Appraisers .  were  duly  appointed  to  appraise 
the  damages  which  the  appellees  would  sustain  by  reason  of  such 
appropriation  of  their  land,  and  such  appraisers  made  due  re- 
turn to  the  clerk  of  the  court  below  of  their  appraisement  of  ap- 
pellees' damages,  setting  forth  therein  that  the  value  of  the  land 
taken  by  the  appellant  was  $200,  and  that  the  residue  of  the  land 
would  be  damaged  in  the  further  sum  of  $200.  Written  excep- 
tions to  the  appraisers'  award  of  damages  were  filed  both  by  the  ap- 
pellees and  the  appellant,  and  the  issues  of  fact  arising  thereon  were 
submitted  to  a  jury  for  trial.  A  general  verdict  was  returned  for 
the  aj)pellees,  assessing  their  damages,  by  reason  of  appellant's  ap- 
propriation of  their  land,  at  the  sum  of  $1,250 ;  and  with  such 
V€u*dict  the  jury  also  returned  into  court  their  special  findings  on 
particular  questions  of  fact,  submitted  to  them  by  the  parties  under 
the  direction  of  the  court.  Over  the  appellant's  motion  for  a  new 
trial,  the  court  rendered  judgment  against  it,  in  appellees'  favor, 
for  the  damages  assessed  and  costs. 

In  this  court,  error  is  assigned  by  the  appellant,  which  calls  in 
question  the  decision  of  the  trial  court  in  overruling  its  motion  for 
a  new  trial.  In  this  motion,  a  large  number  of  causes  were  as* 
signed  for  such  new  trial,  but  of  these  we  will  consider  such  only 
as  the  appellant's  counsel  have  discussed  in  their  elaborate  briefs  of 
this  case.  In  their  statements  of  this  cause,  as  preliminary  to  the 
first  matter  of  which  they  complain,  the  appellant's  counsel  say : 
^^  It  will  be  seen  from  an  examination  of  the  record,  that  the  land 
in  controversy  lies  in  the  northeastern  portion  of  the  city  of 
Logansport,  in  a  body  of  about  eight  acres ;  that  appellant's  right 
of  way  runs  in  an  eastern  direction,  in  a  very  slight  curve,  across 
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the  Bontli  side  of  the  tract,  cutting  off  and  separating  from  the 
main  tract  about  one  half  of  an  acre ;  that  when  appellant's  track 
is  completed  to  grade,  there  will  be  an  embankment  from  west  to 
east,  between  appellees'  land  and  the  main  portion  of  the  city  of 
Logansport,  about  three  feet  high  at  the  west  line  of  appellees' 
land,  and  rising  by  an  ascending  ^rade  until  it  is  nearly  five  feet 
high  at  the  east  line  of  their  land,  on  the  west  line  of  Michigan 
avenue,  thus  leaving  on  the  north  side  of  the  appellant's  track 
about  two  acres,  possibly  three  acres,  of  appellees'  land  that  will 
be  from  three  to  five  leet  lower  than  the  surface  of  appellant's 
track."  Of  the  foregoing  statement,  the  appellees' counsel  say: 
"  We  believe  that  the  appellant  has,  in  its  brief,  stated  correctly 
the  character  of  the  construction  of  the  road  through  appellees' 
land  ;  that  the  line  of  the  road  is  on  a  curve,  with  a  gradually  as- 
cending grade  from  west  to  east,  making  a  fill  the  entire  distance 
of  four  hundred  and  seventy-six  and  one  half  feet,  averaging  from 
three  to  six  feet  in  height.  Kone  of  the  land  was  low,  fi^t, 
swampy  or  wet,  before- the  location  and  construction  of  the  road. 
That  part  about  which  the  witnesses  testify  it  will  be  necessary  to 
fill,  was  high  and  dry  with  gradual  ascent  to  the  north,  only  suit- 
able and  valuable  for  residence  purposes.  .  .  .  The  jury  further 
find,  as  a  fact,  that  after  the  location  of  the  road,  before  these  lands 
could  be  used  for  building  purposes,  it  would  be  necessary  to  fill 
them  up." 

With  these  statements  of  the  respective  counsel  before  us,  we 
come  now  to  the  consideration  of  the  first  alleged  error  of  law  oc- 
curring at  the  trial,  of  which  complaint  is  made  in  argument  by  ap- 
pellanrs  counsel,  namely,  that,  ^'  as  a  measure  of  the  appellees' 
damages  resulting  to  them  by  reason  of  the  appellant's 
appropriation  of  their  land,  the  court  allowed  appellees  ?£{SS-evi?' 
to  offer  and  give  testimony  tending  to  prove  ibe  SS3So"S?Sjro. 
rcost  of  filling  up  those  low  lands,  over  the  appel- 
lant's objections."  The  point  Is  made  by  appellees'  counsel, 
and  it  seems  to  us  to  be  sustained  by  the  record,  that  the  ap- 
pellant saved  no  exceptions  to  the  rulings  of  the  court  in  the  admis- 
sion of  this  evidence ;  that  the  court  was  not  requested  by  the  ap- 
pellant to  instruct  the  jurv  to  disregard  such  evidence,  and  that 
particular  questions  oi  lact,  depending  for  their  answer  upon 
this  evidence,  without  any  objection  thereto  by  the  appellant, 
were  submitted  by  the  court  to  and  answered  by  the  jury.  In 
this  state  of  the  record,  the  appellees'  counsel  earnestly  insist 
that  the  appellant's  objections  to  tne  admission  of  evidence  tending 
to  prove  tne  cost  of  filling  up  the  appellees'  land,  which  was  lower 
than  the  embankment  of  the  railroad,  as  a  measure  or,  rather  as  an 
element,  of  the  appellees'  damages  resulting  to  them  by  reason  of 
the  appellant's  appropriation  of  their  land,  come  too  late  when 


JURY    OK 

TioM    or 

▲OBS. 


372  TEBBE  HAUTB  AND  LOOANSPORT  B.  00.  V.  OBAWFORD. 

made  in  this  court  for  the  first  time,  and  cannot  be  considered  as 
affording  any  safficieot  ground  for  the  reversal  of  the  judgment. 

In  their  fii*6t  brief  of  this  cause,  the  appellant's  counsel  next 
complain  in  argument  of  the  following  instruction  to  tlie  jury, 
iirsTBDonoH  TO  given  at  appellees' request :  ^^The  question  submitted 
'gS  to  you  is  one  of  damages,  arising  from  the  appropria- 
tion of  the  lands  of  certain  persons  named  in  tne  article 
of  appropriation.  In  determining  this  question,  it  is  proper  for 
jou  to  consider  the  value  of  the  land  actually  taken,  at  the  date  of 
the  appropriation ;  the  effect  upon  and  injury,  if  any,  caused  to  the 
remainder  of  the  land  by  the  appropriation ;  the  cost,  if  any,  the 
•construction  will  occasion  to  the  owners  in  rendering  it  necessary 
for  them  to  fill  up  lots  or  remaining  portions  of  the  land,"  etc. 
This  is  only  a  brief  extract  from  a  very  long  instruction,  but  it  is 
all  of  it  of  which  complaint  is  made  here  by  the  appellant's  coun- 
sel. Did  the  court  err  in  instructing  the  jury  that  it  was  proper 
for  them  to  consider,  in  determining  the  amount  of  appellees'  dam- 
ages by  reason  of  the  appellant's  appropriation,  the  cost,  if  any,  the 
construction  of  the  railroad  would  occasion  to  the  appellees  in  ren- 
dering it  necessarv  for  them  to  fill  up  their  lots  or  tiie  remaining 
portions  of  their  land  ? 

In  one  of  their  exceptions  to  the  award  of  damages  by  the  ap- 
praiser, the  appellees  said  that  such  award  was  inadequate  and  un- 
just, and  not  commensurate  with  the  damages  they  would  sustain 
on  account  of  appellant's  appropriation,  for  the  reason  that  when 
the  road  was  constructed  on  the  line  appropriated  to  the  established 

J^rade,  there  would  be  a  fill  across  tneir  lots  and  land  the  entire 
ength  of  the  land  appropriated,  of  from  two  to  five  feet,  which  fill 
would  render  the  adjoining  land  and  lots  of  much  less  value,  be- 
cause it  would  be  necessary  to  fill  them  two  to  five  feet  before  they 
could  be  used  for  any  purpose,  or  be  marketable  at  any  price;  that 
to  make  such  fill  woula  put  the  appellees  to  an  additional  cost  of  ^ 
$1500,  and  in  that  amount  would  damage  their  property,  etc. 

This  exception  tendered  one  of  the  issues  whicn  were  tried  by 
the  jury,  and  evidence  was  offered  and  admitted,  without  objec- 
tion by  the  appellant  so  far  as  the  record  shows,  tending  to  sustain 
the  exception.  Indeed,  it  seems  to  us  from  the  record,  that  the 
cause  was  tried  below  upon  the  theory  that  the  cost  of  filling  ap- 
pellees' land  and  lots,  rendei*ed  necessary  bv  the  consb*uction  of 
appellant's  railroad,  was  a  proper  matter  to  be  considered  by  the 
jury  in  estimating  the  amount  of  appellees'  damages  caused  by  the 
appropriation.  Without  deciding  whether  or  not  this  theory  was 
correct,  we  are  of  opinion  that  the  instruction  complained  of  was 
within  the  issues  ana  applicable  to  the  evidence,  in  this  cause,  and 
that  it  affords  no  sumcient  ground,  therefore,  for  reversing  tlie 
judgment  below. 

One  Frederick  Behrens,  a  witness  for  appellees,  testified  that  be 
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lived  in  Logansport  aiul  was  sexton  of  the  cemetery ;  that  he  had 
some  experience  in  liauling  dirt  and  filling  np  lots  in 
the  city  of  Logansport,  and  had  done  "  lots  '^  of  that  cost  of  w^m 
kind  of  work  and  knew  what  it  was  worth ;  that  he  ^  "^^ 
knew  where  the  appellees'  land  lay,  had  worked  there  and  had  seen 
it  before,  for  some  years ;  that  he  knew  where  appellant's  railroad 
ran  throagh  snch  land,  had  hauled  gravel  up  there;  and  that  he  had 
examined  the  lay  of  appellees'  lots  north  oi  the  railroad.  He  was 
then  asked  by  the  appellees'  counsel :  ""What  was  it  worth  to  fill  up 
those  lots?"  Appellant  objected  to  the  question,  "  for  the  reason 
that  it  is  not  a  matter  that  an  expert  can  be  called  upon  to  testify 
in  relation  to,  and  because  it  must  be  arrived  by  giving  the  number 
of  yards  of  dirt  necessary,"  etc.  The  court  overruled  the  objec- 
tion, the  appellant  excepted,  and  the  witness  answered :  "  It  is 
worth  from  $800  to  $1000." 

This  ruling  of  the  court  was  assigned  as  cause  for  a  new  trial  by 
appellant,  and  is  complained  of  here  as  erroneous.  Counsel  say : 
"  Appellant  submits  that  it  was  not  competent  for  the  witness  to 
state  what  it  would  cost  to  fill  the  three  acres.  That  was  one  of 
the  questions,  if  allowable  in  the  case  at  all,  which  the  jury  were 
to  decide.  Had  the  witness  stated  facts  upon  which  his  conclusion 
rested,  it  would  have  been  the  exclusive  province  of  the  jury  to 
determine  the  cost  of  the  fill."    In  support  of  their  argument,  ap- 

Sllant's  counsel  cite  the  cases  of  the  City  of  Logansport  v.  Mc- 
illen,  49  Ind.  493,  and  Ohio,  etc.,  R  Co.  v.  Nickless,  71  Ind.  271, 
and  they  add  :  "  Without  further  discussion  of  this  question,  ap- 
pellant cites  the  recent  case  of  Yost  v.  Conroy,  92  Ind.  464  (47 
Am.  B.  156),  in  which  case  the  precise  question  is  presented  and 
decided."  We  are  of  opinion,  however,  that  the  question  pro- 
pounded and  the  answer  of  the  witness  thereto,  in  the  case  in  hand, 
ai*e  not  in  confiict  with  the  rules  of  evidence  declared  in  either  of 
the  cases  cited  and  relied  upon  by  appellant's  counsel.  On  tlie  con- 
trary, we  think  that  the  evidence  complained  of  here  was  clearly 
competent  under  the  rule  of  evidence  recognized  and  acted  upon 
by  tnis  court  in  Johnson  v.  Thompson,  72  Ind.  167  (37  Am.  R. 
152).  This  rule  is  thus  stated  in  Greenleaf  on  Evidence,  vol.  1 
(13th  Ed.),  section  440,  note :  "  Non -experts  may  give  their  opin- 
ions on  questions  of  identity,  resemblance,  apparent  condition  of 
body  or  mind,  intoxication,  insanity,  sickness,  health,  value,  con- 
duct, and  bearing,  whether  friendly  or  hostile,  and  the  like."  The 
rule  has  been  repeatedly  recognized  and  followed  in  the  more  re- 
cent decisions  of  this  court.  Bowen  v.  Bowen,  74  Ind.  470 ;  Smith 
V.  Indianapolis,  etc.,  B.  Co.,  80  Ind.  233 ;  ^tna  Life  Ins.  Co.  v. 
Nexsen,  84  Ind.  347  (43  Am.  R.  91^ ;  Yost  v.  Conroy,  supra.  In 
the  case  last  cited,  which  is  one  of  tne  cases  cited  by  appellant,  the 
doctrine  is  said  to  be  elementary,  that  witnesses  acquamted  with 
values  ma^'  express  their  opinions  in  relation  to  values.  Under 
this  rule,  it  was  clearly  competent  for  the  witness,  Behrens,  to  ex- 


874  TERRE  HAUTE  AND  L0GAN8P0BT  B.   CO.  V.  CRAWFORD. 

{)re88  his  opiuion  ob  to  what  it  would  be  worth  to  fill  up  appellees' 
ote.  Of  coarse,  the  appellant  had  the  right,  by  cross-examitiation, 
to  draw  out  the  basis  of  the  witness'  opinion^  and  to  show  thereby 
if  he  could,  that  such  opinion  was  of  little  or  no  value;  but  the 
opinion  was  none  the  less  competent  and  admissible  in  evidence,  for 
whatever  it  might  be  worth. 

We  cannot  disturb  the  general  verdict  of  the  jury  upon  the 
ground  of  excessive  damages.  In  answer  to  a  particular  question 
SX0K8HVS  DAM.  of  fact,  propouudcd  by  appellant  and  submitted  by  the 
^®"^  court,  the  jury  found  upon  evidence  tending  to  sustain 

such  finding,  that  the  value  of  the  entire  tract  of  land  owned  by  ap* 
[>ellees,  at  tne  time  of  and  immediately  before  appellant's  appropria^ 
tion,  was  $6500,  and  that  the  value  of  the  balance  of  the  land,  after 
the  appropriation  was  made,  was  $5250.  The  diflference  between 
these  two  sums  is  $1250,  which,  as  we  have  seen,  is  the  amount  of  the 
general  verdict. 

The  last  error  of  which  complaint  is  made  here  by  anpellant's  coun- 
sel, is  the  overruling  of  the  motion  to  modify  and  correct 


TiTLB  TO   RIOHT 


OF  wat-whm  the  judgment  below,  and  to  strike  therefrom  the  follow- 
OF  JUDO-  ins:  words:  "  And  that  the  title  to  such  riffht  of  way  shall 
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vest  in  said  railway  companv,  when  this  judgment,  inter- 
est and  costs  are  paid  and  satisfied."  l/nere  is  no  error,  we  think,  in 
this  decision  of  the  court.  The  precise  question  arising  on  appel- 
lant's motion  was  pi^esent^dto  and  decided  by  this  court,  adversely 
to  the  position  and  argument  of  appellant's  counsel,  in  Lake  Erie, 
etc.,  B.  Co.  V.  Kinsey,  87  Ind.  514.  In  that  case,  as  in  the  case  at 
bar,  the  i*aiIroad  company  proceeded  to  condemn  and  appropriate 
a  right  of  way  for  its  road,  under  the  provisions  of  section  3907, 
R.  S.  1891,  in  force  since  May  6th,  1853,  and,  having  paid  to  the 
clerk  the  damages  awarded  by  the  appraisers,  took  possession  of 
such  right  of  way.  There,  as  here,  also,  the  owner  of  the  land 
filed  exceptions  to  the  award  of  damages  and  appealed  to  the  cir- 
cuit coui*t,  where,  on  trial  had,  the  damages  were  largely  increased, 
and  juds^ment  was  rendei'ed  accordingly.  Such  judgment  was  not 
paid,  an^  the  owner  brought  an  action  against  the  railroad  com- 
pany to  recover  possession  of  the  land  appropriated  for  its  right  of 
way.  Upon  the  foregoing  facts,  it  was  neld  by  this  court  in  the 
case  last  cited,  that  the  owner  was  entitled  to  recover,  and,  further, 
that  the  payment  to  the  clerk  of  the  damages,  awarded  by  the  ap- 
praisers, did  not  vest  the  title  to  the  land  appropriated  in  the  rail- 
road company,  but  operated  only  to  give  it  a  license  to  take  pos- 
session, subject  to  the  result  of  future  litigation,  and  determinable 
upon  its  failure  to  pay  the  compensation  lound  just  on  final  trial. 

We  have  now  considered  and  passed  upon  all  the  questions  dis- 
cussed by  appellant's  counsel,  in  their  briefs  of  this  cause,  and  our 
conclusion  is  that  no  error  is  saved  in  or  shown  by  the  record,  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed  with  costs. 
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Golden  Bouldeb  and  L.  R.  Co« 

V. 

Haggabt  et  al. 

(Supreme  Court  of  Colorado.    November  13,  1886.) 

The  proceedings  to  condemn  a  right  of  way  for  a  railroad  the  title  of  one 
named  in  the  petition  as  respondent  to  the  land  sought  to  be  taken  is  ad- 
mitted unless  it  is  expressly  denied,  and  the  ayerment  by  respondent  of  title 
to  property  not  covered  by  the  petition  will  entitle  him  to  damages  in  respect 
thereto,  if  such  averment  is  not  denied. 

Eight  hundred  dollars  held  not  an  excessive  award  against  a  railroad  com- 
pany for  taking  a  strip  of  land,  about  900  feet  in  lengtn,  across  two  patented 
mill-sites,  and  a  right  of  way  over  a  lode  claim. 

Appeal  from  County  Oonrt,  Clear  Creek  county. 
Condemnation  proceedings. 
Teller  cfe  Orahood  for  appellant. 
W.  T.  Hughes  for  appellees. 

Helm,  J. — Petitioner  sought  to  condemn,  for  the  use  of  its  rail- 
way, a  strip  of  land  about  900  feet  in  length,  across 
two  patented  mill  sites ;  also  the  right  of  way  over  a  ?ot  kctbSvi? 
certain  lode  claim.  Its  line  touched  the  stream  upon 
which  the  mill  sites  are  located,  and,  according  to  the  evidence,  its 
embankment  would  materially  increase  the  expense  of  constmcting 
dams  necessary  to  operate  machinery  thereon.  In  view  of  these 
facts,  we  are  not  prepared  to  say  that  $800  was  an  excessive  award 
for  the  land  actually  taken,  and  the  damages  inflicted  upon  the 
remaining  property. 

The  foregoing  conclusion  disposes  of  one  proposition  argued  by 
counsel  for  appellant,  leaving  but  a  single  question  to  be  con- 
sidered, viz.,  did  the  court  err  in  refusing  to  charge  the  jury  that, 
unless  they  found  the  title  to  a  certain  tunnel  in  respondents,  they 
should  assess  no  damages  for  injuries  thereto  ? 

Bespondents  Teal  and  Foster  were  made  parties  on  motion  of 
petitioner.     In  their  answer  filed,  they  first  aisclaim  any  interest 
in  the  mill  sites,  and  then  admitted  ownership  of  half 
the  lode  described  by  the  petition.     They  also  averred  -coksidkba. 
title  to  one  half  of  a  certam  tunnel  and  other  workings. 
From  the  pleadings  and  evidence  we  may  justly  mfer  that  the 
tunnel    and    workings    mentioned    were    simply    improvements 
upon   the    lode    location  described.     In    such  case,  injuries    to 
them  might  be  regarded  as  injuries  to  the  realty.     The  jury  either 
took  this  view,  or  they  awarded  nothing  on  account  of   inter- 
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ference  with  the  usefnlness  of  the  tiinnel ;  for,  while  the  verdict 
itemizes  the  damages,  and  separately  specifies  the  respective 
amonnts  allowed,  it  contains  no  reference  to  the  tnnnel.     If  the 

J'ury  allowed  nothing  for  interference  with  work  upon  the  claim 
>y  means  of  tlie  tnnnel,  the  error,  if  error  there  were,  in  refusing 
the  instruction,  was  without  prejudice,  and  appellant  cannot  com- 
plain. If,  on  the  other  hand,  the  jury  considered  the  inconvenience 
and  extra  expense  occasioned  by  the  railroad  embankment,  in  prose- 
cuting development  through  the  tunnel,  whose  estimating  $100  a& 
^^  damages  resulting  to  the  remainder  of  the  lode  claim,'"  no  error 
was  committed ;  for  the  claim  was  described  in  the  petition,  and  a 
right  of  way  over  the  same  was  therein  demanded. 

AVe  are  of  the  opinion  that  when  one  iiles  his  petition  naming  a 
respondent,  and  seeking  the  condemnation  of  certain  specified 
property,  tne  petitioner  thereby,  in  the  absence  of  special  aver- 
ment to  the  contrary,  admits  such  title  in  the  respondent  named  as 
authorizes  the  assessment  of  full  compensation  for  the  taking  of 
the  premises  described,  or  the  injury  tnei*eto. 

Tnere  is  no  doubt  but  that  the  question  of  ownership  may  become 
an  issue  in  these  proceedings.  Such  issue,  however,  must  be 
property  presented  by  the  pleadings.  Respondents'  averment  of 
title  to  the  tunnel  was  not  denied,  and  for  this  reason  also,  even 
were  the  tunnel  regarded  as  property  not  covered  bv  the  petition, 
we  should  hold  that  the  court  did  not  err  in  refusing  the  in- 
struction asked. 

The  judgment  is  affirmed. 


Cogswell 

V. 

New  Tobk,  New  Haven  and  Habtfobd  R.  Co. 

(Advance  Oase^  New  York.     Octob&ry  5,  1886.) 

An  engine-house  erected  by  a  railroad  company  adjacent  to  plaintiffs 
dwelling-house,  and  so  used  as  practically  to  deprive  plaintiff  of  the  use  of 
the  house  as  a  residence,  and  by  filling  it  with  smoke  and  dust,  and  corrupt- 
inff  and  tainting  the  air  with  offensive  gases,  makes  life  therein  uncomfort- 
able and  unsafe,  is  a  palpable  nuisance,  for  which  an  action  for  damages  will 
lie,  and  a  court  of  equity  will  enjoin  the  same. 

The  statutory  sanction  which  will  justify  an  injury  to  private  property 
must  be  express,  or  must  be  given  by  clear  and  unquestionable  implication 
from  the  powers  exoressly  conferred,  so  that  it  can  fairly  be  said  that  the 
legislature  contemplated  the  doing  of  the  very  act  which  occasioned  the  in- 
jury. 
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It  cannot  be  presumed,  from  a  general  ^nt  of  authority,  that  the  legis- 
lature intended  to  authorize  acts  to  the  injury  of  third  persons,  where  no 
compensation  is  provided  except  upon  condition  of  obtaining  their  consent. 
The  construction  applies  with  peculiar  force  to  erants  of  corporate  powers  to 
private  corporations,  which  are  set  up  as  a  justmcation  for  acts  to  the  detri- 
ment of  private  property. 

Defenaant  in  this  case  souffht  to  justify  its  acts  by  virtue  of  the  authority 
conferred  upon  it  by  Act  of  1848,  chap.  148,  sec.  6.  Edd,  that  said  author- 
ity, however  broadly  construed,  did  not  sanction  the  acts  complained  of. 

Appeal  from  jadgment  of  general  term  of  the  Superior  Conrt 
of  the  city  of  New  York,  amrming  a  jnd^ent  of  the  special 
term  dismissing  the  oomplaiut  npon  the  merits  after  a  trial  by  the 
conrt  without  a  jnry. 

Zewis  Johnston  for  appellant. 

jET.  S.  Anderson  for  respondent. 

Ain)BEWB,  J. — ^We  are  relieved,  by  the  findings  of  the  trial 
jud^e,  from  any  question  as  to  the  snflSciency  of  tiie  evidence  to 
estaolish  that  the  engine-honse,  as  used  by  the  defend-  swonm-HouaB 
ant,  constitutes,  nnder  the  general  rule  of  law,  a  private  ^VS^^rSS^ 
nuisance  to  the  property  of  the  plaintiff.  The  com-  ■*"• 
promise  exacted  by  the  necessities  of  the  social  state,  and  the  fact 
that  some  inconvenience  to  othera  must  of  necessity  often  attend 
the  ordinary  use  of  property,  without  permitting  which  there  could 
in  many  cases  be  no  valuable  use  at  all,  have  compelled  the  recog- 
nition m  all  systems  of  jurisprudence  of  the  principle  that  eacu 
member  of  society  must  submit  to  annoyances  consequent  upon  the 
ordinary  and  common  use  of  property,  provided  such  use  is  reason- 
able, both  as  respects  the  owner  of  the  property  and  those  immedi- 
ately affected  by  the  u&e,  in  view  of  time,  place  and  other  circum- 
stances. It  is  in  many  cases  difficalt  to  draw  the  line  and  to 
determine  whether  a  particular  use  is  consistent  with  the  duties 
and  burdens  arising  from  vicinage,  or  whether  it  inflicts  any  injury 
for  which  the  law  affords  a  remedy. 

There  is,  however,  upon  the  evidence  and  findings  in  this  case 
no  room  for  donbt.  The  plaintiff,  from  1870,  has  &eh  the  owner 
of  a  house  on  East  Forty-sixth  street,  in  the  city  of  New  York, 
used  as  a  private  residence,  of  the  value  at  that  time  of  factc. 

at  least  the  sum  of  $20,000.  In  1872,  the  defendant,  the  New 
York  &  New  Haven  R.  Co.,  purchased  a  lot  adjacent  to  the  lot  of 
the  plaintiff,  extending  from  Forty-sixth  to  Forty-seventh  street, 
and  Dounded  on  the  west  by  Fourth  avenue,  and  erected  thereon 
an  engine-house  and  coal-bins  for  the  use  of  its  road,  and  since  the 
year  1872  has  used  the  engine-house  for  the  reception,  sheltering, 
storing,  cleaning,  oiling,  dumping,  repi^ring,  and  firing  its  locomo* 
tives,  and  the  coal-bins  for  coaling  the  same. 

The  engine-house  was  designed  to  accommodate  eleven  locomo- 
tives, and  has  eleven  smoke-6tacks,  extending  above  the  roof  to 
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about  the  height  of  the  third-6torv  window  of  the  plaintifiPs  house. 
The  coart  found  that  the  engiue-bouse  and  coal-bins  were  so  con. 
stracted  and  used  by  the  defendant  as  necessarily  to  cause  damage 
from  the  use  thereof  to  the  plaintifPs  dwelling-house,  and  that  the 
coal-bins  were  unprovided  with  sufficient  covering  to  prevent  the 
dust  of  the  coal,  irom  time  to  time  stored  therein  and  removed 
therefrom  by  defendant,  from  passing  into  and  upon  the  plaintiff's 
land  and  dwelling-house. 

The  court  further  found  that  there  is  now,  and  at  all  times  since 
1872  has  been,  emitted  from  the  engine-house  and  smoke-stacks, 
and  from  the  defendant's  engines  in  the  engine-honse,  hurtful  and 
offensive  gases,  smoke,  soot  and  cinders,  and  coal-dust  from  the 
coal-bins,  and  that  the  same  pour  down  upon,  and  are  borne  by  the 
winds  into  and  upon  the  plaintiff's  dwelling-house  and  premises, 
filling  the  house  with  smo&e,  soot  and  cinders,  injuring  tne  furni- 
ture and  clothing  therein,  rendering  the  air  offensive  and  unwhole- 
some, and  the  house  uncomfortable  and  unhealthy  as  a  habitation, 
and  greatly  reducing  the  rental  value  of  the  premises.  The  evi- 
dence  fully  justified  the  findings  of  the  court.  It  was  shown  that 
the  house  was  rendered  untenantable,  and  could  not  be  rented, 
although  before  the  erection  of  the  engine-house  it  had  been  i*entea 
for  $2500  a  year ;  that  the  plaintiff's  son  became  ill  in  conseqnence 
of  the  unwholesome  atmosphere,  and  that  she  was  compelled  to 
remove  him  from  the  house  on  that  account,  and  that  the  value  of 
the  house  had  diminished  one  half,  a  depreciation  caused  in  great 
part  at  least  by  the  maintenance  and  use  of  the  engine-house.  In 
short,  the  engine-house  as  used  practically  deprived  the  plaintiff  of 
the  use  of  the  house  as  a  residence.  The  defendant  did  not  physi* 
cally  eject  her  therefrom,  but  by  filling  it  with  smoke  and  dust, 
and  by  corrupting  and  tainting  the  atmosphere  with  offensive 
gases,  made  lite  therein  uncomfortable  and  unsafe. 

It  is  scarcely  necessary  to  cite  authorities  to  show  that  the  en^ne* 
house  as  used  was,  within  every  definition,  a  nuisance,  for  which, 
Bironw-Houra  ^  between  individuals,  an  action  would  lie  for  dam- 
BjScS-wSxnt  ^S^*  ^"^  ^^^  which  a  court  of  equity  would  afford  a 
BR*ACTioM^^  remedy  by  injunction.  See  St.  Helen's  SmeltingCo. 
voRDAMAoas.  ^  Tippiug,  11  H.  L.  Cas.  642;  Fish  v.  Dodge,  4  T)en. 
311 ;  Campbell  v.  Seaman,  63  K  Y.  568. 

In  Radcliffe  v.  Mayor,  etc.,  4  N.  T.  198,  a  case  which  is  often 
cited  to  sustain  the  doctrine  that  consequential  injuries  to  private 
property,  from  the  prosecution  of  public  improvements,  do  not 
give  a  right  of  action.  Judge  Bronson,  referring  to  the  general 
rule  that  a  man  may  do  what  he  will  with  his  own  property,  said  : 
*'He  majr  not,  however,  under  color  of  enjoying  his  own,  set 
up  a  nuisance  which  deprives  another  of  the  enjoyment  of  his 
property." 

The  correctness  of  the  findings  of  fact,  made  by  the  court,  is  not 


▲MOUKTKD  TO 
PBOPBB- 
TT. 


EMINENT  DOMAIN— DAMAGES.  379 

Juestioned  by  the  defendant.  The  conrt  placed  its  jadgment, 
enying  relief,  npon  the  ground  that  defendant  was  a  railroad  cor- 
{)oration,  authorized  by  law  to  acquire  real  estate  for  an  engine- 
louse ;  that  an  engine-house  at  the  point  where  this  engine-house 
was  erected  was  necessary  for  the  operation  of  its  road,  and  that,  in 
the  construction  and  use  of  the  engine-house  and  coal-bins,  it  had 
exercised  all  practicable  care.  The  findings  of  law  from  these 
premises  was  tliat  ^^  whatever  damages  has  resulted  to  the  plaintiff, 
or  her  property,  by  reason  of  defendant's  use  and  occupation  of  its 
house  and  coal-bins,  is  damnum  absque  injuria. 

It  is  manifest  that  if  this  judgment  can  stand  a  most  serious 
injury  is  inflicted  by  the  defendant  upon  the  plaintiff,  for  which 
she  has  no  redress.  Her  premises  are  subjected  to  a  burden  in 
the  nature  of  a  servitude  in  favor  of  the  defendant,  , 
which  senously  impaira  the  value  and  enjoyment  of  her  thowty- 
property.  The  principle  upon  which  the  court  below  vi^Sn^  Am 
proceeded  was  that  what  the  legislature  has  authorized  ^SS^  *^ 
the  defendant  to  do  can  neither  be  a  public  nor  private  ^ 
wrong ;  in  other  words,  the  legislature  has  antnorized  the  main- 
tenance of  this  nuisance  by  the  defendant,  and  the  plaintiff  must 
bear  the  consequence.  The  court  below,  in  denying  any  relief  to 
the  plaintiff,  of  course  assumed  that  the  legislative  authority,  and 
the  act  of  the  defendant  thereunder,  resulting  in  flooding  the 
plaintiff's  premises  with  soot,  smoke  and  noxious  gases,  was  not  a 
taking  of  the  plaintiff's  property  within  the  Constitution. 

We  place  our  judgment  in  this  case  on  the  ground  that  the 
legislature  has  not  authorized  the  wrong  of  which  the  plaintiff 
complains,  and  it  is,  therefore,  unnecessary  to  determine  whether 
the  legislature  could  have  authorized  it  consistently  with  the  princi- 
ples of  the  Constitution  for  the  security  of  private  rights,  without 
providing  for  oompensation.  The  legislative  authority  under 
which  the  defendant  seeks  to  justify  the  maintenance  of  the 
nuisance  in  question  is  found  in  section  6,  chapter  143  of  the  Laws 
of  1848,  entitled  ''  An  act  to  amend  an  act  entitled  'An  act  relating 
to  the  New  York  &  Harlem  R.  Co.,'  passed  Mav  7,  1840."  That 
section  authorizes  the  defendant,  the  New  York  &  New  Haven 
B.  Co.,  to  enter  upon  and  run  its  cars  by  the  power  or  force  of 
steam,  animals  or  any  mechanical  power,  over  the  road  of  the  New 
York  &  Harlem  R.  Co.,  from  the  point  of  junction  of  the  two 
roads  in  Westchester  county,  to  ana  into  the  city  of  New  York 
^'  npon  such  terms  and  to  such  point  as  has  been  or  may  hei*eaf ter 
be  agreed  upon  by  and  between  said  companies."  The  defendant 
is  a  Connecticut  corpomtion.  Its  road  extends  from  New  Haven, 
in  that  State,  to  a  point  on  the  Harlem  railroad  in  Westchester 
county  in  this  State.  It  constructed  the  parli  of  its  road  in  this 
State,  from  the  State  line  to  its  junction  with  the  Harlem  Bail- 
road  at  Willams  Bridge,  under  the  authority  of  the  act  of  the  legis- 
lature, chapter  195  of  the  Laws  of  1846.     When  the  Act  of  1848 
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was  passed,  the  two  companies  had  entered  into  an  agreement  for 
the  use  bj  the  defendant,  for  its  care,  of  the  tracks  of  the  Harlem 
Bailroad  from  Williams  Bridji^  to  the  city  of  New  York,  in  which 
amon^  other  things  the  New  York  and  Harlem  R.  Co.  agree  to 
fnrnish  defendant  corporation  room  for  their  engine-house  at 
Thirty-third  and  Forty-second  streets,  not  to  exceed  one  half  of  the 
real  estate  of  the  former  company  at  that  place,  for  which  the  de- 
fondant  was  to  pay  as  provided  m  the  agreement.  It  is  claimed 
that  the  legislatui'e  has  aathorized  the  ei'ection  and  use  of  the  de- 
fendant's strncture  on  Forty-sixth  street.  The  only  express  author- 
ity conferred  by  the  legislature  is  found  in  the  sixth  section  of  the 
Act  of  1848,  above  I'e^rred  to.  The  authority  conferred  by  that 
section,  on  the  face  of  it,  is  simply  an  authority  to  the  defendant 
to  run  their  cars  on  the  Harlem  Kaih'oad,  to  the  city  of  New  York^ 
upon  such  terms  as  may  be  agreed  upon  between  the  two  com- 
panies. The  most  obvious  purpose  of  this  section  was  to  confer 
corporate  capacity  upon  the  defendant  to  do  that  which,  without 
legislative  authority,  it  could  not  do,  viz.,  operate  its  road  beyond 
the  terminus  fixed  in  the  Act  of  1846,  from  Williams  Bridge  to 
the  city  of  New  York.  But  even  this  aathority  was  not  absolute. 
It  could  be  exercised  only  in  case,  and  upon  the  terms  of  an  agree- 
ment between  the  two  companies,  for  the  use  by  the  defendant  of 
the  tracks  of  the  Harlem  Bailroad.  Upon  this  slender  authority  is 
based  the  claim  of  the  defendant  that  the  legislature  has  author- 
ized the  injury  in  question.  The  argument  in  brief  is :  The  legis- 
lature has  authorized  the  defendant  to  run  its  trains  into  the  city 
of  New  York,  over  the  Harlem  road  ;  it  cannot  do  this  without  an 
engine-house  conveniently  located ;  the  power  to  acquire  lands 
for  and  to  construct  an  engine-house  is,  therefore,  incidental  to  the 

f>ower  expressly  given ;  the  company  has  exercised  due  care  in  its 
ocation,  construction  and  maintenance ;  the  annoyances  suffered  by 
the  plaintiff  are  a  necessary  consequence  of  its  use,  and,  therefore^ 
the  principle  applies  '^  that  an  act  done  under  lawful  aathority,  if 
done  in  a  proper  manner,  can  never  subject  the  party  to  an  action, 
whatever  consequences  may  follow."  We  shall  pass  without  ex- 
amination the  question  whether  the  authority  given  to  the  defend- 
ant to  purchase  land  for  an  engine-house  is  implied  in  the  power 
conferred  in  the  sixth  section  of  the  Act  of  1848,  to  enter  into  an 
•cement  with  the  Harlem  Railroad  for  the  use  of  the  tracks  of 
lat  road,  and  to  run  its  care  thereon,  to  the  city  of  New  York. 
For  the  purpose  of  this  case  we  shall  assume  that  the  general 
power  conierred  included  the  latter  power  as  incident.  It  is  no 
doubt  a  settled  principle  of  the  law  that  many  things 
comBQUEiiTiAi.  may  be  done  by  the  owner  of  land,  causing  conse- 
rbmdt  '^'*~  quential  damages  to  his  neighbor,  for  which  the  law  af- 
pobod[  ^'  fords  no  remedy.  The  eases  embrac^ed  within  this  rule 
are  those  either  where  what  was  done  was  in  the  hiw- 
ful  and  reasonable  use  by  an  owner  of  land  of  his  own  property^ 


EMINENT  DOMAIN— DAMAGES.  381 

or  wliere  the  damages  suffered,  although  by  possibility  attributa- 
ble to  the  wrongful  act  of  another,  were  too  remote  therefrom 
to  justify  the  court  in  treating  the  one  as  the  sequence  of  the 
other.  The  case  before  us  belongs  to  neither  of  these  categories. 
The  defendant's  engine-house,  as  maintained,  was  a  palpable 
nuisance,  causing  special  injury  to  the  plaintiff,  for  which  by  the 
geneml  rule  of  the  common  law,  slie  has  a  right  of  action. 
The  defendant,  however,  does  not  rely  for  its  justification  upon 
the  ordinaiT  rule  governing  the  rights  of  adjoining  proprietors, 
but,  as  we  have  said,  rests  upon  the  claim  that  the  legislature  has 
authorized  the  acts  of  which  the  plaintiff  complains,  and  has, 
therefore,  made  that  lawful  which  otherwise  miglit  be  unlawful, 
and  has  taken  away  any  remedy  which  the  plaintiff  otherwise 
mi^ht  have  had. 

It  is  undoubtedly  true  that  there  are  cases  in  which  the  legis- 
lature, in  the  public  interest,  may  authorize  and  legalize  the  doing 
of  acts  resulting:  in  consequential  injury  to  private  ^ 
property,  without  providing  compensation,  and  as  to  uoui^tuu  to 
which  the  legislative  sanction  may  be  pleaded  in  bar  wjurious  to 
of  any  claim  for  indemniry.  Indeed  such  is  the  trans- 
cendent power  of  Parliament  that  it  is  the  settled  doctrine  of  the 
English  law  that  no  court  can  treat  that  as  a  public  or  private 
wrod^  which  Parliament  has  authorized,  and,  consequently,  as 
«tated  by  Blackburn,  J.,  in  Hammersmith,  etc.,  Railway  Co.  v. 
Brand,  4  H.  L.  Cus.  (En^.  &  I.  App.)  171,  "  the  person  who  has 
sustained  a  loss  by  the  doing  of  that  act  is  without  remedy,  unless 
in  so  far  as  the  legislature  has  thought  it  proper  to  provide  for 
■compensation." 

Tiie  legislative  power  in  this  country  is  subject  to  restrictions, 
but,  nevertheless,  private  property  is  frequently  subjected  to  injury 
from  the  execution  of  public  powera  conferred  by  statute,  for 
which  there  is  no  redress.  The  case  of  consequential  injuries  re- 
sulting from  street  improvements  authorized  by  the  legislature  is 
a  familiar  example. 

In  Radcliffe  v.  Mavor,  etc.,  sfupra^  which  is  a  leading  case,  the 
•corporation  of  Brooklyn  laid  out,  opened  and  graded  a  street, 
under  an  authority  contained  in  the  charter,  and  the  court  held  that 
in  the  absence  of  negligence  the  city  was  not  liable  for  consequential 
•damages  suffered  by  the  plaintiff  from  the  sliding  downof  his  land, 
•caused  by  the  cutting  down  of  the  street,  and  thereby  re-  gAm-AOTHoai. 
moving  the  lateral  support.  The  court  in  its  opinion  de-  ""  "vncwBD. 
•clared  that  it  had  never  been  considered  that  consequential  damages 
to  private  property,  resulting  from  the  opening  and  improving 
streets  or  highways,  or  other  work  of  a  public  nature,  could  be  re- 
•covered.  The  case  has  been  frequently  followed,  and  its  authority 
oompletely  established  by  repeated  decisions  in  this  State.  It  is 
an  application  of  a  principle  well  settled  that  private  interests 
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must  yield  to  the  public  welfare,  bat  the  case  carries  to  the  utmost 
limit  the  right  of  the  legishitare,  for  public  reasons,  to  interfere 
with  private  property  to  the  injury  of  the  owner,  without  making 
compensation. 

The  case  of  Bellinger  v.  New  York  Central  R.  Co.,  23  N.  Y. 
42,  is  another  case  frequently  cited  to  support  the  claim  that  a 
use  of  property  authorized  by  the  legislature  cannot,  in  the  absence 
of  negligence,  constitute  an  actionable  injury.  It  was  an  action 
brought  for  the  flooding  of  the  plaintiflPs  land  on  the  Mohawk 
flats,  caused,  as  was  charged,  by  tne  turning  of  the  water  of  the 
West  Canada  creek  out  of  its  natural  course  by  an  embankment 
constructed  for  the  use  of  the  railroad  over  the  lowlands  west  of 
the  creek.  The  Utica  &  Schenectady  R.  Co. — to  whose  rights  and 
obligations  the  defendant  succeeded — was  a  corporation  created  bv 
chapter  294  of  the  Laws  of  1833,  with  power  to  construct  a  rail- 
road between  Schenectady  and  Utica,  "  on  the  north  side  of  the 
Mohawk  river,  as  far  as  the  village  of  Herkimer."  The  charter 
authorized  the  directors  to  locate  the  line  where  it  would  be  most 
advantageous  for  the  road,  and  file  a  certificate  of  location,  and  the 
charter  declared  that  the  lino  so  located  should  be  deemed  the  line 
on  which  the  road  should  be  built.  The  company  located  its  line 
on  the  creek  at  the  point  in  question.  It  constructed  a  bridge 
across  the  creek,  five  hundred  feet  long,  and  also  left  a  water-way 
eighty-two  feet  wide  in  the  embankment,  for  the  passage  of  water 
in  time  of  flood.  The  freshet  which  flooded  tlie  plaintiff's  land 
occurred  at  the  time  of  breaking  up  of  the  ice  of  tne  creek  in  the 
spring.  It  was  shown  that  ice  and  water  flowed  and  were  forced 
upon  the  plaintiff's  premises  at  the  breaking  up  of  the  creek  in  1799» 
and  again  in  1813,  and  on  three  occasions  after  the  road  was  built, 
between  1835  and  1866.  There  was  some  evidence  tending  to 
show  that  the  flooding  in  question  was  occasioned  by  the  embank- 
ment and  the  want  of  sufficient  apertures  for  the  passage  of  the 
water.  The  plaintiff  recovered  a  verdict,  and  the  judgment,  was 
reversed  by  this  court  on  the  ground  of  the  rejection  of  evidence 
offered  by  the  defendant  bearing  upon  the  point  whether  the  em- 
bankment and  bridge  were  carefully  and  skilfully  constructed* 
It  was  claimed  by  the  counsel  for  the  plaintiff  that  this  was  an  im- 
material issue.  The  court,  in  its  opinion,  conceded  that  according 
to  the  general  rule  of  law,  if  the  structure  of  the  defendant  caused 
the  injurv,  it  would  be  liable  irrespective  of  negligence,  but  held 
that,  as  tne  company  was  authorized  by  the  statute  to  construct  its 
road  across  the  creek  at  the  point  where  it  was  located,  it  was 
liable  only  for  such  consequences  as  were  attributable  to  a  failure 
to  exercise  due  care  and  skill  in  executing  the  statute  authority. 

The  case  of  Bellinger  v.  New  York  Central  R.  Co.  is  perhaps 
the  strongest  case  to  be  found  in  our  reports  of  the  application  of 
the  doctrine  that  a  statutory  authority  justifies  acts  which  other- 
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wiae  would  £^ve  a  right  of  action.  But  it  will  be  noticed  that  it 
was  a  case  where  the  line  of  the  road  was  fixed  by  the  charter.  It 
was  necessary,  in  constructing  the  road  on  that  line,  to  cross  the 
creek  on  a  bridge,  and  the  lowlands  upon  an  embankment.  The 
flooding  of  the  plaintiff's  premises  was  an  unusual  occurrence,  and 
the  evidence  was  very  slignt  that  it  was  caused  by  the  structures  of 
the  defendant.  It  was  under  these  circumstances  that  the  court 
reached  its  conclusion  that  the  damages  suffered  by  the  plaintiff 
were  not  recoverable  in  the  absence  of  negligence  on  the  part  of 
the  defendant  in  the  construction  of  the  road. 

But  the  statutory  sanction  which  will  justify  an  injury  to  private 
property  must  be  expi-ess,  or  must  be  given  by  clear  and  unques- 
tionable implication  from  the  powers  expressly  conferred,  so  that 
It  can  fairly  be  said  that  the  legislature  contemplated  the  doing  of 
the  very  act  which  occasioned  the  injury.  This  is  but  an  applica- 
tion of  the  reasonable  rule  that  statutes  in  derogation  of  private 
rights,  or  which  may  result  in  imposing  burdens  upon  private 
property,  must  be  strictly  construed.  For  it  cannot  be  presumed 
from  a  general  grant  of  authority  that  the  legislature  intended  to 
authorize  acts  to  the  injury  of  third  persons,  where  no  compensa- 
tion is  provided,  except  upon  condition  of  obtaining  their  consent. 
This  construction  of  statutory  powere  applies  with  peculiar  force 
to  grants  of  corporate  powers  to  private  corporations,  which  are 
set  up  as  a  justification  for  acts  to  the  detriment  of  private 
property. 

In  the  case  of  Gardner  v.  Trustees  of  the  Village  of  Newburgh, 
2  Johns,  ch.  162,  the  chancellor  panted  an  injunction  to  prevent 
the  viDage  of  Newburgh  from  diverting  the  water  of  a  stream, 
under  an  act  of  the  legislature  which  authorized  in  general  terms 
the  taking  of  the  water  for  the  use  of  the  village,  and  which  pro- 
vided for  compensation  to  the  owner  of  land  on  which  the  spring 
or  source  of  supply  was  situated,  but  made  no  provision  for  com- 
pensation to  the  owner  of  land  below,  through  which  the  stream 
passed.  When  this  case  arose,  there  was  no  provision  in  the  con- 
stitution of  the  State  prohibiting  the  taking  private  property  for 
public  use  without  compensation.  But  the  chancellor  neld  that 
making  of  compensation  was  an  indispensable  attendant  of  the  ex- 
ercise of  the  public  right,  and  what  is  more  material  to  our  present 
Curpose,  he  declared  Siat  the  legislature  could  not  have  intended, 
y  the  general  powers  conferred,  to  violate  or  interfere  with 
private  rights. 

The  same  principle  is  stated  with  unusual  force  of  language  by 
Chief -Justice  Marshall  in  United  States  v,  Fisher,  2  Granch,  390. 
He  says :  "  Where  rights  are  infringed,  where  fundamental  prin- 
ciples are  overthrown,  where  the  general  system  of  the  laws  is 
departed  from,  the  legislative  intention  must  be  expressed  with 
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irresistible  clearness  to  indace  a  court  of  justice  to  suppose  a  desi^ 
to  eflfect  such  objects." 

What  may  be  a  sufficient  statutory  sanction  for  acts  which  iDJuri- 
ously  affect  general  public  rights  or  individual  property  is  illus- 
trated by  cases  which  hold  that  an  authority  to  construct  a  raih'oad 
and  use  locomotives  thereon  takes  away  any  remedy  by  indictment 
or  private  action  for  such  consequences  as  necessarily  result  from 
the  use  of  locomotives,  such  as  noise,  vibration,  etc.,  although  no 
compensation  is  provided.  Kex  v.  Pease,  4  Barn.  &  AdoT.  30; 
Vaughan  v.  Taff  Vale  Co.,  5  Hurlst.  &  Norm.  679 ;  Hammersmith 
R.  Co.  V.  Brand,  supra. 

There  are  two  recent  English  cases  which  apply  with  great 
distinctness  the  principle  that  a  statutory  sanction  cannot  be  pleaded 
SAm-EMauBB  iQ  justification  of  acts  which,  by  the  general  rules  of 
RuuB.  jj^^^  constitute  a  nuisance  to  private  property,  unless 

they  are  expressly  authorized  by  the  statute  under  which  the 
justification  is  made,  or  by  the  plainest  or  most  necessary  implica- 
tion from  the  powers  expressly  conferred.  These  are  the  cases  of 
Hill  V.  The  Managera  of  the  Metropolitan  Asylum  District,  4  Q.  B. 
Div.  433  ;  s.  c.  on  appeal,  6  App.  Cas.  193,  and  Truman  v.  Loudon 
&  Brighton  R.  Co.,  25  Ch.  Div.  423.  The  case  of  Hill  v.  Managers 
of  the  Metropolitan  Asylum  District  was  an  action  for  damages 
and  for  an  injunction  to  restrain  the  use  of  a  small-pox  hospital, 
established  by  the  defendants  under  direction  of  the  Poor  Law 
board,  under  authority  of  the  Metropolitan  Poor  Act  of  1867.  The 
act  of  Parliament  authorized  the  erection  of  the  asylums  for  sick, 
infirm  and  insane  paupers  in  the  Metropolitan  Asylum  District  in 
London,  to  be  designated  by  the  Poor  Law  board,  and  authorized 
the  purchase,  leasing  or  fitting  up  of  buildings  for  the  purpose ; 
and  the  act  i*eferi*ed  to  small-pox  patients  as  among  the  class  of 
persons  to  be  provided  for.  The  managers,  under  the  direction  of 
the  Poor  Law  board,  erected  a  hospital  for  small -pox  patients  near 
premises  of  the  plaintiff.  The  jury  found  that  the  hospital  was  a 
nuisance,  occasioning  damage  to  the  plaintiff.  The  court,  on  the 
hearing,  granted  an  injunction,  and  the  case  was  appealed  to  the 
House  of  Lords,  where  it  received  great  consideration,  and  the 
judgment  was  affirmed.  The  defendants  justified  under  the  act 
of  I'arliament.  The  judges  pronouncing  opinions  conceded  that, 
according  to  the  settled  doctrine  of  the  English  law,  if  Parliament 
had  expressly  autho]:ized  the  construction  of  the  hospital  upon  the 
very  site  where  it  was  located,  its  use  in  the  manner  and  for  the 
purpose  contemplated  cx)uld  not  be  restrained  by  injunction,  except 
in  80  far  as  it  was  negligent,  although  such  use  should  constitute  a 
nuisance  at  common  law,  and  no  compensation  would  be  due  in  re- 
spect of  injury  to  private  rights  unless  provided  for  in  the  act.  But 
it  was  held  that  the  statutory  sanction  sufficient  to  justify  the  creation 
of  a  nuisance  must  be  express ;  that  the  particular  land  or  site  for  the 
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hospital  must  have  been  defined  in  the  act,  or,  as  held  by  one  of 
the  judges,  it  must  appear  that  the  act,  while  defining  certain 
general  limits,  coald  not  be  complied  with  at  all  without  creating  a 
nuisance,  and  its  performance  was  made  imperative.  In  the  House 
of  Lords  opinions  were  pronounced  by  Lord  Chancellor  Selborne, 
Lord  Blackburn  and  Lord  Watson,  all  concurring  in  substantially 
the  same  view.  Lord  Watson  said  :  "  If  the  order  of  the  legisla- 
ture can  be  implemented  without  nuisance,  they  cannot,  in  my 
opinion,  plead  the  protection  of  the  statute ;  and,  on  the  other 
hand,  it  is  insufficient  for  their  protection  that  what  is  contemplated 
by  the  statute  cannot  be  done  without  nuisance,  unless  they  are 
also  able  to  show  that  the  legislature  has  directed  it  to  be  done. 
Where  the  terms  of  the  statute  are  not  imperative,  but  permissive, 
when  it  is  left  to  the  discretion  of  the  persons  empowered  to  deter- 
mine whether  the  general  powers  committed  to  them  shall  be  put 
into  execution  or  not,  I  think  the  fair  inference  is  that  the  legisla- 
ture intended  that  discretion  to  be  exercised  in  strict  conformity 
with  private  rights,  and  did  not  intend  to  confer  license  to  commit 
nuisance  m  any  place  which  might  be  selected  for  that  purpose." 

The  case  of  Truman  v,  London  &  Brighton  R.  Co.  was  also  an 
action  for  damages  and  for  an  injunction  to  restrain  a  nuisance  cre- 
ated by  the  maintenance,  by  the  defendant,  of  cattle-yards  at  its 
station  at  East  Croyden.  The  defendant  was  authorized  by  its 
charter  to  purchase  lands  in  such  places  as  it  should  deem  eligible 
for  the  purpose  of  providing  station-yards  for  loading  and  unload- 
ing cattle,  etc.  It  purchased  lands  for  that  purpose  adjoining  its 
East  Croyden  station,  but  near  the  dwelling  of  tne  plaintiff.  The 
•court  found  that  the  company  acted  bona  fide  in  selecting  the  site, 
and  conducted  the  business  with  all  practicable  care,  but  also  found 
that  it  created  a  nuisance  to  the  plaintiff,  and  granted  the  injunc- 
tion. The  case  arose  after  the  decision  in  Hill  v.  Managers  of  the 
Metropolitan  Asylum  District,  and  was  decided  upon  the  principles 
there  laid  down.  It  is  manifest  that  these  cases,  if  well  deciaed, 
•completely  answer  the  defence  in  the  i)resent  case.  See,  also, 
•Queen  v.  Bradford  Nav.  Co.,  6  Best  &  Smith,  631 ;  Attorney-Gen- 
eral V.  Colney  Hatch  Lunatic  Asylum,  L.  R,  4  Ch.  App.  147 ; 
Hooker  u  N.  H.  &  N.  R  Co.,  14  Conn.  146 ;  s.  c,  15  Id.  312. 

The  authority  conferred  upon  the  defendant  by  the  sixth  section 
of  the  Act  of  1848,  to  run  its  trains  over  the  Harlem  Railroad,  was 
not,  however  broadly  construed,  a  legislative  sanction  to  commit  a 
nuisance  upon  private  property.  The  authority  ex-  pi^^^nmFF  h«ld 
pressly  given  was  not  absolute,  but  conditional  upon  mmrLKD  to 
obtaining  the  consent  of  .the  Harlem  Kailroad.  It  could  ^^ 
not  be  known  by  the  legislature  that  the  building  of  an  engine- 
house  would  necessarily  interfere  with  private  rights.  However 
necessary  it  may  be  for  the  defendant  that  its  engine-house  should 
be  located  where  it  is,  this  constitutes  no  justification  for  the  injury 
27  A.  &  E.  R.  Cas.— 25 
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snffered  by  the  plaintiff,  nor  is  it  any  answer  to  the  action  that  it 
exercises  all  practicable  care  in  its  management.  It  may  have  the 
right,  which  it  claims,  to  acquire  lands  by  purchase  for  the  accom- 
modation of  its  business,  but  it  must  secure  such  a  location  as  will 
enable  it  to  conduct  its  operations  without  violating  the  just  rights 
of  others.  Public  policy,  indeed,  requires  that  in  adjusting  the 
mutual  relations  between  railroad  companies  and  individuals,  courts 
should  not  stand  upon  the  assertion  of  exti*eme  rights  on  either 
side,  but  in  this  case  the  facts  leave  no  room  for  doubt  that  the 
plaintiff  has  suffered  a  substantial  and  unauthoiized  injury: 

The  case  of  Baltimore  &  Potomac  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  fully  supports  the  conclusion  we  have 
reached  in  the  case,  and  the  able  opinion  of  Mr.  Justice  Field  in 
that  case  vindicates  the  right  of  private  property  to  protection 
against  substantial  invasions  under  color  of  corporate  franchises. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 

Noitei  Smoke,  etCi,  as  Elements  of  Damage. — See  note  to  Chicago  &  E. 
R.  Co.  «.  Blake,  24  Am.  &  Eng.  R.  R  Cas.  298 ;  Republican  Valley  R.  Co.  «. 
Linn,  14  lb.  198;  Rowen  «.  Atlantic,  etc.,  R.  Co.,  14  lb.  882. 
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V. 

MoDouGAL  et  al. 

(Advance  Oase^  lUinais,     October  6,  1886.) 

The  cash  market  value  of  land  taken  for  a  railroad  is  the  proper  measure 
of  damages  for  the  land  so  taken ;  and  as  to  lands  damaged,  the  measure  of 
damages  is  the  difference  between  the  value  of  the  land  before,  and  its  value 
after,  the  construction  of  the  road. 

The  claim  for  damages  and  that  for  the  value  of  the  land  taken  may  be 
distinct.  Damages  for  injury  to  land  belong  to  the  owner  at  the  time  of  the 
injury,  and  do  not  pass  to  a  subsequent  vendee,  who  is  presumed  to  have  paid 
only  the  market  value  of  the  land  at  the  time  he  bought  it. 

The  owner  of  land  cannot  recover  for  damages  which  accrued  to  it  before 
he  purchased  it. 

For  any  increase  of  damage  which  results  to  the  land  from  any  alteration 
in  the  embankment  of  the  railroad  after  such  purchase,  the  vendee  is  entitled 
to  recover,  and  may  do  this  in  a  proceeding  to  condemn  the  land  bought  b^ 
the  railroad  company,  without  being  put  to  an  independent  action. 

Error  to  the  Circuit  Court  of  Menard  county.    Reversed. 
Proceeding  to  condemn  right  of  way  for  a  railroad.      Crosa 
petition  to  recover  damages.     The  jury  assessed   compensation;. 
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judgment  was  entered  on  the  verdict,  and  the  plaintiffs  brought  a 
writ  of  error. 

The  plaintiffs  in  error  instituted  this  proceeding  in  the  Circuit 
Court  of  Menard  county  to  condemn  a  riglit  of  way  100  f6et  wide 
for  their  railroad  over  and  across  lands  of  McDougal  and  Hamilton 
described  as  part  of  N.  W.  quarter  of  section  11,  T.  19  N.  K.  8 
W.  and  part  of  N.  frl.  half  of  section  10,  same  township.  The 
petition  represents  that  the  plaintiffs  were  the  owners  of  and 
operating  a  railroad  between  tlie  city  of  Springfield  and  Havana 
that  was  formerly  owned  by  the  Springfield  &  Northwestern  R. 
Co. ;  that  the  embankment  of  the  i*ailroad  was  constructed  and 
placed  on  the  lands  above  described ;  and  alleges  that  McDougal 
and  Hamilton  are  the  owners  of  the  land,  and  that  Fisk  is  inter- 
ested as  mortgagee. 

The  defendants  in  error  filed  their  cross  petition,  alleging  that 
McDougal  and  Hamilton  were  also  the  owners  of  the  southwest 
quarter  of  said  section  10,  containing  132  acres;  the  northeast 
quarter  of  the  southeast  quarter  of  said  section  10,  containing  40 
acres;  the  west  half 'of  the  southeast  quarter  of  said  section  10, 
containing  80  acres. 

The  40-acre  tract  lies  one  fourth  of  a  mile,  the  80-acre  tract  one 
half  of  a  mile,  and  the  132-acre  tract  three  fourths  of  a  mile  from 
the  railroad.  It  is  alleged  in  the  cross  petition  that  the  three 
tracts  therein  described  and  the  two  tracts  described  in  plaintiff's 
petition  comprise  one  compact  body  of  land  and  constitute  a  single 
farm  of  548.51  acres;  that  the  strip  of  land  sought  to  be  con- 
demned  contains  10  acres  and  runs  diagonally  through  the  farm  in 
a  southeasterly  direction,  dividing  and  separating  about  160  acres 
from  the  rest  of  the  farm,  thereby  greatly  injuring  all  portions  of 
the  farm  not  sought  to  be  taken ;  that  bv  the  construction  of  the 
railroad  and  the  embankments  thereof,  the  natural  and  accustomed 
flow  of  the  overflowed  waters  of  Sangamon  river  and  Lake  run 
have  been  obstructed  in  their  natural  course,  and  thereby  a  portion 
of  said  land  has  been  submerged  and  damaged  ;  and  that,  in  divers 
other  ways  set  out,  damage  is  caused  to  the  land  from  such  over- 
flowed water  by  reason  of  the  railroad  and  such  embankments; 
and  praying  that  these  damages  may  be  assessed  and  paid  to  de- 
fendants. I'revious  to  the  commencement  of  the  trial  the  parties 
entered  into  a  stipulation  in  writing,  as  follows : 

'^  It  is  stipulated  in  the  above  entitled  cause  that  the  railway  over 
the  tracts  oi  land  sought  to  be  condemned  in  this  proceeding  was 
constructed  by  the  Springfield  &  Northwestern  K.  Co. ;  that  at  the 
time  the  land  described  in  plaintiffs'  petition  was  appropriated  by 
said  Springfield  &  Northwestern  R.  Co.  the  title  to  said  land  was 
in  John  P.  Bennett ;  that  subsequent  to  the  building  of  said  road, 
to  wit,  in  1872,  McDougal  and  Hamilton,  defendants  herein, 
aoqnired  a  fee-simple  title  to  said  land,  and  are  now,  and  ever 
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since  have  been,  the  owners  of  said  land  in  fee  simple  ;  and  also 
at  said  time  acquired  title  to  all  the  land  described  in  the  cross 
petition  herein,  and  still  have  title  thereto. 

The  evidence  shows  that  the  land  sought  to  be  taken  is  about 
7  acres  in  quantity,  and  of  the  value  of  $10  to  $20  an  acre;  that 
the  whole  548.51  acres  is  subject  to  annual  ovei-flow,  and  was  so 
subject  to  overflow  before  the  railroad  was  constructed.  When 
the  defendants  offered  evidence  to  prove  the  damages  claimed 
in  their  cross  petition,  the  plaintiffs  objected  thereto,  upon  the 
^ound  that  defendants  did  not  own  the  land  at  the  time  the 
railroad  was  constructed,  and  that  the  damages  sought  to  be 
proved,  if  any,  accrued  to  Bennett,  who  owned  the  land  at  the 
time  the  road  was  constructed,  and  not. to  defendants;  but  the 
'Court  overruled  the  objection  and  permitted  defendants  to  prove 
ithe  difference  in  the  value  of  the  land  before  and  since  the  con- 
struction of  the  road,  and  also  damages  sustained  by  them  bj  reason 
of  a  washout  in  the  railroad  embankment,  and  other  damages  sus- 
stained  by  the  land  by  the  construction  of  the  railroad  upon  it. 

It  appears  from  the  testimony  of  Hamilton,  one  of  the  owners 
of  the  land,  that  after  he  and  McDougal  got  it,  they  agreed  with 
Thompson,  Grigg  &  Co.,  who  at  that  time  operated  the  railroad, 
to  give  the  right  of  way  across  the  land  on  condition  that  they  be 
permitted  to  join  their  levee  to  the  embankment  of  the  railroad,  and 
i^hat  the  latter  be  kept  intact  without  any  opening;  that  in  pur- 
:suance  of  this  agreement  McDougal  and  Hamilton  built  a  levee 
^around  that  portion  of  the  land  lying  below  the  railroad,  and  at- 
tached the  end  of  it  to  the  embankment,  thereby,  with  the  levee 
and  railroad  embankment,  forming  a  bank  of  earth  around  388^ 
acres  of  the  land  and  protecting  it  from  overflow;  but  Mc- 
Dougal and  Hamilton  did  not  convey  the  right  of  way.  Also  that 
the  embankment  of  the  railroad  was  maintained  without  any  open- 
ings until  1875,  when  a  portion  of  it  was  washed  away  ;  and  that 
McDougal  and  Hamilton — under  an  agreement  with  Col.  Williams, 
who  then  had  the  road — ^fllled  up  the  break,  and  continued  to  use 
the  embankment  as  a  part  of  their  levee  until  1882,  two  years  after 
the  Wabash  Go.  purchased  the  road,  when  another  break  was  made 
in  the  embankment  by  the  high  water^  destroying  the  usefulness  of 
the  levee,  when  McDou^l  and  Hamilton  proposed  to  the  Wabash 
Co.  to  carry  out  with  it  the  agreement  made  with  Thompson, 
Grigg  &  Co.  provided  the  former  would  repair  the  break  in  the 
.embankment  and  maintain  the  latter ;  but  the  Wabash  Co.,  instead 
of  filling  the  break  with  earth,  put  in  filling  and  a  bridge,  leaving 
an  opening  in  the  embankment  for  the  water  to  pass  through. 

There  was  evidence  that  a  proper  construction  and  maintenance 
of  the  road-bed  required  the  breaK  in  the  embankment  to  be  filled ; 
that  if  the  embankment  was  properly  constructed  and  maintained, 
the  railroad  would  not  be  a  damage  to  the  548.51  acres. 
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The  court  refused  to  instruct  the  jury,  at  the  instance  of  plain- 
tiffs in  error,  that  McDougal  and  Hamilton,  not  being  the  owners 
of  the  land  described  in  the  cross  petition  at  the  time  of  the  con- 
struction of  the  railroad,  were  not  entitled  to  have  the  damages 
therein  claimed  assessed  in  this  proceeding. 

The  court  also  so  refused  to  instruct  the  jury  that  the  only  dam- 
ages to  the  lands  described  in  the  cross  petition,  which  the  owners 
were  entitled  to  recover,  were  such  as  resulted  from  the  proper 
construction  and  maintenance  of  the  railroad  ;  and  if  by  the  proper 
construction  and  maintenance  of  the  road  the  owners  would  sus- 
tain no  damage,  then  they  could  not  recover  damages  claimed  in 
their  cross  petition  in  this  proceeding,  although  the  railroad  com- 
pany, since  the  construction  of  the  road,  negligently  and  wrong- 
fully suffered  and  permitted  the  embankment  to  be  washed  away 
and  to  i*emain  out  of  repair,  whereby  the  land  was  depreciated  in 
value. 

The  jury  assessed  the  just  compensation  to  be  paid  by  the  plain- 
tiffs to  the  defendants  at  the  sum  of  $4,134.50.  Judgment  was 
entered  upon  the  verdict  after  overruling  a  motion  for  a  new  trial, 
and  the  plaintiffs  bring  this  writ  of  error. 

Oeorge  B.  Burnett  for  plaintiffs  in  error. 

N.  W.  Brwnson  and  Ed/ward  Lcming  for  defendants  in  error. 

Sheldon,  J. — As  the  lands  described  in  the  petition  and  cross 
petition  were  owned  by  one  Bennett  at  the  time  the  railroad  in 
question  was  constructed,  and  the  defendants  in  error  purchased 
tliem  from  Bennett  subsequent  to  the  building  of  the  road,  it  is 
insisted  that  whatever  damage  was  done  to  the  lands  heabubx 
described  in  the  cross  petition  by  reason  of  grading  the 
road-bed  and  constructing  tlie  railroad  was  to  Bennett,  and  that  in 
the  absence  of  all  evidence  on  that  subject  it  may  be  presumed  the 
railroad  company  adjusted  the  damages  with  him ;  that  if  Bennett 
did  not  insist  upon  the  payment  of  these  damages,  defendants  in 
error  cannot.  In  Dupuis  v.  Chicago  &  N.  W.  K.  Co.,  23  Am.  & 
Eng.  R.  R.  Cas.  93,  an  instruction  which  declared  the  law  to  be 
that  the  cash  market  value  of  the  land  taken  is  the  proper  measure 
of  damages  for  land  taken  by  a  railroad,  and  as  to  lands  damaged, 
the  measure  of  damages  is  the  difference  between  the  value  of  the 
land  before  and  after  the  construction  of  the  road — was  held  to  bo 
connect.  And  in  Page  v,  Chicago,  M.  &  St.  P.  R.  Co.,  70  LI. 
328,  such  measure  of  damans  was  expressed  to  be  the  diffei*ence 
between  what  the  whole  land  would  have  sold  for  unaffected 
by  the  railroad,  and  what  it  would  have  sold, for  as  affected  by 
it ;  and  the  court  there  says  the  damages  must  be  for  an  actual 
diminution  of  the  market  value  of  the  land.  This  being  the  meas- 
ure of  damages  to  land  not  taken,  it  would  seem  to  follow  that  the 
damages  thereto  became  fixed  and  determined  when  the  railroad 
was  constructed. 
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The  railroad  was  then  upon  the  land — a  permanent  Btmctnre; 
its  damages  to  the  land  for  all  time  were  then  assessable,  and  would 
have  been  assessed  in  a  condemnation  proceeding. 

The  damages  were  then  done  to  the  land  and  sustained  in  the 
depreciated  value  of  it  by  reason  of  the  railroad,  and  the  injury 
suffered  by  Bennett,  the  then  owner  of  the  lands. 

When  the  defendants  came  to  buy  the  land  of  Bennett,  thev 
bought  with  the  disadvantage  of  the  railroad  upon  it,  and  witn 
the  deduction,  as  must  be  supposed,  of  the  amount. of 
l!™  SSoMo  JS  that  disadvantage.  They  paid  the  market  value  of 
^um/^dhT  the  land,  it  must  be  presumed,  as  it  then  was  with  the 
railroad  upon  it,  and  not  its  market  value  without  the 
railroad  upon  it. 

In  addition  to  such  presumption  there  is  the  testimony  of  Ham- 
ilton himself  that,  at  the  time  they  purchased,  the  land  would 
have  been  worth,  without  the  railroad  upon  it,  $20  an  acre,  or  at 
least  $15 ;  that  they  purchased  the  548.51  acres  for  $6500,  so  that, 
if  it  was  worth  at  the  time  they  purchased  $20  an  acre  without  the 
railroad  upon  it,  they  paid  $4470  less  than  that  value ;  or,  if  the 
land  was  worth  $15  an  acre  without  the  railroad  upon  it,  there  was 
paid  $1,727.50  less  than  such  value.  Defendants  have  been  com- 
pensated for  the  damage  of  the  railroad  in  the  reduced  price  which 
they  paid  for  the  land  because  of  the  railroad  being  upon  it ;  and 
to  allow  their  claim  for  damages  in  the  pi*oceeding  would  be  giving 
them  pay  for  the  damages  a  second  time,  and  compensation  for  an 
injury  which  was  done  to  another,  viz.,  Bennett,  the  former  owner 
of  the  land,  and  who  sustained  the  damage  from  it  in  the  depre- 
ciated price  which  he  received  for  the  land  because  of  the  railroad. 

Toledo,  W.  &  W.  R.  Co.  v.  Morgan,  72  111.  155,  supports  this 
view.  The  court  there  says :  "  It  is  charged  the  company  wrong- 
fully constructed  its  railroad  on  the  lands  of  appellee  across  the 
natural  drains  and  outlets,  so  as  to  obstruct  the  same,  whereby 
large  bodies  of  water  accumulated  and  rendered  the  lands  unfit  for 
cultivation.  There  is  a  total  want  of  evidence  to  support  a  re- 
covery on  either  of  those  counts.  The  appellee  did  not  own  the 
lands  when  the  company  graded  and  constructed  its  road  at  that 
point.  Whatever  damage  was  done  by  reason  of  the  grading  of 
the  road-bed  was  t6  his  grantor.  In  the  absence  of  all  evidence  on 
that  subject,  it  may  be  presumed  the  company  adjusted  the  dam- 
ages with  him.  If  the  former  owner  did  not  complain,  certainly 
his  grantee  cannot.  He  purchased  the  land  with  the  incumbrance 
of  the  railroad  embankment  upon  it.  It  was  open  and  visible,  and 
he  could  see  exactly  how  the  larm  was  affected  by  the  construction 
of  the  railroad." 

Mr.  Mills,  in  his  work  on  the  law  of  eminent  domain,  §  66,  says : 
^^  The  claim  for  damages  and  of  title  to  land  may  be  distinct.  Dam- 
ages for  taking  and  injuring  land  belong  to  the  owner  at  the  time 
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of  the  injary,  and  do  not  pass  to  a  subsequent  vendee.  The  owner 
alone  can  take  advantage  oi  a  claim  for  damages ;  and  if  he  does  not 
claim,  his  sabseqnent  vendee  cannot."  Chicago  &  E.  I.  B.  Co.  v, 
Loeb,  5  West.  Rep.  887 ;  Kutz  v.  McCune,  22  Wis.  628 ;  Mem- 
mert  v.  McKeen,  3  Cent.  Rep.  383,  a  recent  decision  of  the  Su- 
preme Court  of  Pennsylvania. 

It  is  answered  to  the  Morgan  case  that  the  rule  there  announced 
does  not  apply  here,  because  that  was  an  action  on  the  case.  The 
principle  of  that  decision  was  that  the  owner  of  land  cannot  re- 
cover for  damages  which  accrued  to  it  before  he  purchased  the 
property,  and  would  seem  to  apply  to  any  case  where  such  dam- 
ages were  sought  to  be  recovered,  whether  in  a  proceeding  to  con- 
demn or  any  other  form  of  action. 

The  case  of  Chicago  &  I.  R.  Co.  v.  Hopkins,  99  111.  316,  is  re- 
lied upon  by  defendants  in  support  of  their  claim.  In  that  case 
land  was  advertised  iox  sale  under  a  decree  of  court  against  the 
heirs  of  one  Ward,  and  pending  the  advertisement  of  sale  under 
the  decree,  and  a  few  days  before  the  sale  took  place,  the  railroad 
company  entered  upon  the  land  and  constructea  its  road  over  it 
Hopkins  purchased  the  land  at  the  sale,  and  in  the  subsequent  con- 
demnation proceeding  he  was  allowed  compensation  ior  the  taking 
of  the  land  by  the  railroad  company.  The  court  there  says: 
^'  The  title  of  the  Ward  heirs  was  unincumbered  by  any  ri^ht  of 
way  in  the  company,  and  their  title  to  the  whole  land,  including 
the  so-called  right  of  way,  passed  by  the  judicial  sale  and  deed  to 
Hopkins."  The  title  which  Hopkins  acquired  at  the  sale  related 
bacK,  and  vested  in  him  as  of  the  date  of  the  decree  under  which 
he  purchased,  so  that  it  was  his  land  upon  which  the  railroad  com- 
pany entered  and  constructed  its  railroad;  and  of  course  it  was  he 
who  was  entitled  to  the  compensation  therefor.  We  do  not  con- 
sider that  that  case  at  all  overrules  or  conflicts  with  the  decision  in 
the  Morgan  case,  or  is  at  variance  with  our  present  decision. 

But  what  has  been  said  is  with  reference  to  the  railroad  as  it  was 
then  constructed,  at  the  time  defendants  purchased  the  ALnKAnoii  of 
land.  At  that  time  the  embankment  oi  the  railroad  AS>mSSS^ 
was  solid  and  continuous  over  the  land  or  a  portion  of  »^^»«^ 
it,  but  since  then,  and  after  the  plaintifEs  came  into  possession  of 
the  road,  there  occurred  a  break  in  the  embankment  which,  in- 
stead of  filling  up,  plaintiffs  left  as  a  permanent  opening  for  the 
passage  of  water,  and  put  in  a  bridge.  The  evidence  tends  to  show 
that  tnis  opening  and  bridge  in  the  embankment  have  been  adopted 
by  plaintiffs  as  a  permanent  feature  in  the  construction  and  main- 
tenance of  their  road,  and  that  it  is  a  cause  of  additional  damage  to 
the  land. 

For  any  increase  of  damage  which  results  to  the  land  from  this 
alteration  in  the  embankment,  we  think  the  defendants  are  entitled 
to  recover ;  and  that  they  may  do  so  in  this  proceeding,  and  not 
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be  put  to  another  action  for  such  damage,  as  contended  for  by  de- 
fendant's counsel,  on  the  ground  that  a  proper  construction  and 
maintenance  of  the  embankment  required  the  break  in  question  to 
be  filled  up. 

There  was  not  a  mere  negligent  maintenance  of  the  embank- 
ment, but,  as  the  evidence  tended  to  show,  an  alteration  in  the 
method  of  the  permanent  construction  of  the  embankment  bj  tlie 
adoption  of  this  opening  in  it ;  and  no  matter  whether  that  would 
be  a  proper  construction  of  the  embankment  or  not,  if  that  was  the 
plan  of  construction  which  the  railroad  company  had  adopted,  the 
assessment  of  damages  in  a  condemnation  proceeding  should  be 
upon  the  basis  of  a  it)ad  thus  constructed.  We  think  it  may  be 
treated  here  as  if  the  application  were  to  have  the  damages  assessed 
because  of  the  alteration  in  the  embankment  of  this  opening  in  it. 

It  follows  that  there  was  error  in  the  court  below  in  not  restrict- 
ing the  inquiry  and  assessment  of  damages  to  tlie  particular  dam- 
ages which  resulted  from  the  alteration  in  the  construction  of  the 
railroad  embankment  by  the  adoption  and  maintenance  of  this 
opening  in  it. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Owner  at  Time  Land  is  Talcen  can  alone  Recover  Damagest — See  Dixon 
D.  B.  (&  P.  R.  Co.,  8  Am.  &  £ng.  R.  R.  Cas.  201. 


Gushing  et  al. 

^« 
Nantasket  Beach  E.  Co. 

{Advance  Oase,  Masnaehusetts.    November  24,  1886.) 

At  the  trial  of  a  petition  to  assess  damages  for  land  taken  for  railroad 
purposes,  it  was  attempted  to  introduce  in  evidence  a  printed  document  of 
the  United  States  Senate,  containing  a  report  of  one  of  the  corps  of  United 
States  engineers  who  made  the  survey  of  the  railroad,  for  the  purpose  of 
showing  that  the  building  of  the  road  was  a    benefit  to  the   land  of   the 

Setitioners,  which  should  be  taken  into  consideration  in  estimating  the 
amages.     Held,  that  such  document  is  inadmissible. 
At  the  trial  of  a  petition  to  assess  damages  for  land  taken  by  a  railroad 
company,   a  release  executed  to  one  who  owned  only  a  part  of  the  land 
which  is  the  subject  of  the  petition  is  inadmissible  against  the  petitioners^ 
who  do  not  claim  under  such  release. 

This  was  a  petition  for  a  jury  in  the  Superior  Court  to  assess 
damages  for  taking  of  the  petitioner's  land  in  Hull  by  the  2^antasket 
Beach  Bailroad  Company.     At  the  trial  in  the  Superior  Court 
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before  Mason,  J.,  the  verdict  was  for  the  petitionee,  and  the 
respondent  alleged  exceptions.     The  facts  appear  in  the  opinion. 

li.  M.  Marse^  tfr,,  and  Arthur  Lord  for  respondent. 

D,  G.  LinacoU  for  petitioner. 

Field,  J. — The  respondent  has  ar^ed  the  exceptions  to  the 
exclusion  of  the  printed  docament  entitled  "  48th  Congress :  1st  Ses- 
sion ;  Senate  Ex.  Doc.  No.  74 ;"  and  the  exception  to  the  exclnsion  of 
the  release  of  a  part  of  the  land  which  was  tendered  at  the  triaL 
The  other  exceptions  were  waidi^ed. 

The  Secretary  of  War,  on  January  24,  1884,  transmitted  to  the 
Senate  of  the  United  States  a  letter  from  the  chief  of  engineers 
submitting  copies  of  reports  made  by  Maj.  Eaymond,  of  the  corps 
of  engineers,  and  this  letter,  with  the  accompanying  papei*s,  when 
received  by  the  Senate,  was  referred  to  the  Committee 
on  Commerce,  and  ordered  to  be  printed.  This  printed  u.s.DocuinaiTO 
document  was  oflEered  in  evidence  by  the  respondent  "  '^"^""*^ 
for  the  purpose  of  showing,  from  the  report  of  Maj.  Raymond, 
that  the  road-bed  of  the  company  protected  the  remaining  land 
from  being  washed  away  by  the  sea,  and  that  a  special  beneflt  was 
thus  received  by  the  petitioners  from  the  location  of  the  railroad, 
which  should  be  considered  in  estimating  the  damages. 

The  contents  of  papers  in  any  of  the  executive  departments  of 
the  United  States  are  usually  proved  by  a  copy  authenticated 
under  the  seal  of  the  department.  Eev.  St.  U.  S.  c.  17,  §  882.  We 
are  not  required  to  determine  whether  the  printed  document 
oflEered  in  this  case  would  not  be  admissible  in  evidence,  if  a  copy 
thus  authenticated  would  be  (see  Whiton  v.  Albany  &  N.  Ins.  Co. 
109  Mass.  24),  because  we  think  that  the  reports  themselves  are 
inadmissible  for  the  purpose  of  proving,  as  between  these  pai*ties, 
the  facts  stated  in  the  reports. 

The  acts  of  Maj.  Raymond  and  Assistant-Engineer  Eothfield,  in 
surveying  the  headland  in  the  town  of  Hull,  cannot  be  called  acts  of 
State,  nor  are  the  facts  stated  in  the  reports  public  facts,  in  the 
sense  that  they  are  facts  which  the  United  States  have,  under  the 
authority  of  law,  undertaken  to  ascertain  and  make  public  for  the 
benefit  of  all  persons  who  may  be  interested  to  know  them ;  but 
they  are  facts  which  have  been  ascertained  in  the  course  of  pre- 
liminary surveys  made  for  the  purpose  of  determining  what  action, 
if  any,  the  national  government  may  thereafter  take  for  the  purpose 
of  protecting  Boston  harbor.  The  engineers  who  made  the  surveys 
can  be  called  as  witnesses  in  the  same  manner  as  other  persons  who 
have  knowledge  of  the  facts.  There  is  no  necessity  for  the  admis- 
sion of  unsworn  written  statements,  and  the  facts  ao  not  bring  the 
case  within  any  known  exception  to  the  rnle  that  evidence  ^'  must 
be  given  on  oath  by  persons  speaking  to  matters  within  their  own 
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knowledge,  and  liable  to  be  tested  by  cross-examination."  Stnrla 
V.  Freccia,  5  App.  Cas.  623 ;  S.  C,  12  Ch.  Div.  411. 

The  deed  of  release  was  rightly  excluded.  It  recited  that  it  was 
^^  in  consideration  of  one  dollar  and  the  settlement  of  claims  for  land 
damage  to  the  estate  of  the  heirs  of  Samuel  T.  Gushing,  in  Hull, 
Massachusetts,  the  receipt  whereof  is  hereby  acknowledged,"  etc. 
If  this  release  had  been  made  to  the  petitioners,  the  acceptance  of 
it  would  have  been  an  admission  by  them  that  the  claim  for  land 
damages  had  been  settled.  The  release  is,  however,  to  the  '^  heirs 
of  Samuel  T.  Cushing,  and  their  heirs  and  assigns,"  without  other- 
wise naming  any  persons  as  releasees.  The  petitioners  are 
Benjamin  Cushing,  William  L.  Cushing,  Mary  J.  Cushing,  and 
Abby  C.  Cushing,  as  she  is  executrix  of  the  estate  of  Samuel  T. 
Cushing;  and  they  allege  in  their  petition  that  said  Benjamin, 
Samuel,  William,  and  Mary  Jane  were  seized  in  fee, 'as  tenants  in 
common,  of  the  land  when  the  respondent  took  a  strip  of  it  for  the 
location  of  its  railroad ;  that  the  land  was  devised  to  them  by  the 
will  of  Mary  Cushing ;  and  that,  bv  the  will  of  Samuel,  who  died 
after  the  location  of  the  road,  '^  all  his  interest  in  said  land,  and 
damages  suffered  by  him,  were  given  to  said  Abby  C.  Cushing." 
The  petitioners,  therefore,  do  not  appear  to  be  the  '^  heirs  of  Samuel 
T.  Cfushing."  It  is  not  necessary  to  consider  whether  it  is  shown 
that  Arthur  W,  Moore,  as  "assignee  and  trustee  in  possession,"  had 
any  authority  to  execute  the  release,  or  whether  a  railroad  company 
may  not  abandon  its  location,  or  a  part  of  it,  without  the  consent 
of  the  landowner,  so  that  the  land  shall  be  thereafter  discharged, 
in  whole  or  in  part,  from  the  easement  which  the  railroad  company 
acquired  by  its  location.  Thera  is  no  evidence  of  any  abandonment, 
except  the  tender  of  this  deed  of  release,  which  the  petitioners 
were  not  required  to  accept  for  the  reasons  which  have  been  given. 

Exceptions  overruled. 


Lake  Erie  and  Western  B.  Co. 

V. 

GRiFFm  et  al. 
(Advance  Ca$e,  Indiana,    September  28,  1886.) 

A  new  railroad  corporation  succeeded  to  the  property,  rights,  and  fran- 
chises of  an  older  company.  It  entered  upon  land  appropriated  by  its  pre- 
decessor, and  continuously  used  the  same  for  railroaa  purposes  to  the  ex- 
clusion of  the  land-owner.  The  value  of  the  land  had  been  determiaed  in 
the  original  proceedings  by  the  judgment  of  a  court  of  competent  jurisdic- 
tion.   Held,  that  the  new  company  is  deemed  to  have  adopted  the  original 
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appropriation,  and  is,  in  equity,  liable  therefor,  and  it  cannot  escape  such 
liability  by  afterwards  abandoning  the  land. 

In  suits  in  equity  as  well  as  in  actions  at  law  the  Supreme  Court  will  not 
reverse  on  the  mere  weight  of  evidence. 

Appeal  from  Carroll  Circuit  Couit. 
Chase  i&  Chase  for  appellant. 

G.  O.  itb  A.  O.  Behrrhy  John  R.  Cqffroth^  and  8.  A.  Huff  for 
appellees. 

HowK,  C.  J. — This  case  is  now  here  for  the  second  time.  The 
opinion  and  decision  of  this  court  on  the  former  appeal  are  re- 
ported under  the  title  of  Lake  Erie,  etc.,  K.  Co.  v.  Griffin,  92  Ind. 
487 ;  s.  c,  17  Am.  &  Eng.  E.  E.  Cas.  235.  On  the  former  appeal, 
we  held  that  the  second  paragraph  of  appellee's  complaint  stated 
an  e<jaitable  cause  of  action  against  the  appellant,  and  we  reversed 
the  judgment  theretofore  rendered  herein,  because  the  former  orar- 
court  had  erred,  in  our  opinion,  in  submitting  the  cause  *^"' 
to  a  junr  for  trial.  In  our  former  opinion  we  gave  a  full  summary 
of  the  tacts  stated  in  the  second  paragraph  of  appellees'  complaint, 
to  which  we  refer  without  repeating  it  here,  as  we  do  not  find  that 
any  change  was  made  in  any  of  the  pleadings  after  the  cause  was 
remanded.  The  cause  was  tried  by  the  court,  and  the  court  made 
a  special  finding  of  the  facts,  and  thereon  stated  its  conclusions  of 
law.  Over  the  exceptions  of  both  parties  to  its  conclusions  of  law, 
and  over  appellant's  motions  for  a  venire  de  novOy  and  for  a  new 
trial,  the  court  rendered  a  deci'ee  in  favor  of  appellees,  and  against 
the  appellant,  in  accordance  with  such  conclusions  of  law. 

The  first  error  complained  of  here  on  behalf  of  the  appellant  is 
the  overruling  of  its  exceptions  to  the  court's  conclusions  of  law 
upon  its  special  finding  of  facts. 

•  The  facts  found  by  the  court  were,  in  substance,  as  follows : 

The  Lake  Erie  &  Western  E.  Co.,  and  the  La  Fayette,  Muncie 
&  Bloomington  E.  Co.,  defendants  hereto,  are  respect-  faotb. 

ively  railroad  corporations  of  the  State  of  Indiana,  organized  under 
and  pursuant  to  the  laws  of  such  State.  The  plaintiffs  hei-ein 
were,  on  the  24th  day  of  October,  1876,  and  lor  many  years 
prior  thereto,  the  owners  in  fee  simple  of  37  feet  ofiE  of  the  west 
end  of  lot  No.  1,  in  O.  L.  Clark's  addition  to  the  city  of  La 
Fayette,  which  west  end  of  such  lot  abuts  on  an  alley  12  feet  wide. 
At  and  prior  to  the  time  aforesaid,  the  La  Fayette,  Muncie  & 
Bloomington  E.  Co.  owned  and  operated  a  line  of  railroad  along 
and  contiguous  to  the  above-described  real  estate,  and,  on  the  day 
last  named,  appropriated  such  real  estate  for  the  use  of  its  track, 
and  necessary  side  tracks,  water  stations,  and  depot ;  and  on  said 
day  it  filed  its  act  of  appropriation  in  the  clerk's  office  of  Tippe- 
canoe county,  and  appraisers  were  appointed  by  the  Tippecanoe 
Circuit  Court^  who,  on  December  14, 1875,  made  and  filed,  in  such 
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clerk's  office,  their  report,  awarding  the  plaintiflFs  the  sum  of 
$2400  as  their  damages  by  reason  oi  such  act  of  appropriation. 
Tlie  plaintiffs  excepted  to  such  report,  and  appealed  therefrom  to 
the  Tippecanoe  Circuit  Court,  and  the  venue  ox  tne  case  was  changed 
to  the  Carroll  Circuit  Court,  where  a  trial  was  had,  and  a  judg- 
ment was  rendered,  on  May  16,  1877,  in  favor  of  the  plaintiffs, 
for  $5008.66  damages,  and  $80.60  costs,  which  judgment  remained 
unpaid. 

Prior  to  the  filing  of  such  act  of  appropriation,  the  La  Fayette, 
Muncie  &  Bloomington  R.  Co.  had  executed  two  mortgages  upon 
its  railroad  property— K)ne  for  $666,000  and  the  other  for  $1,750,- 
000.  These  mortgages  covered  all  the  railroad  property  of  such 
company,  of  every  kind  and  description,  and  the  firet  one  covered 
all  its  property,  in  the  city  of  La  Fayette,  contieruous  to  plaintiffs' 
lot.  The  one  for  $666,000  extended  from  the  Illinois  State  line 
to  the  Toledo,  Wabash  &  Western  R.,  in  La  Fayette,  covering 
what  was  called  the  "  Western  Division  ;"  and  the  other  mortgage 
covei'ed  the  property  from  La  Fayette  to  Muncie,  being  what  was 
called  the  "  Eastern  Division." 

On  the  firet  day  of  February,  1879,  decrees  foreclosing  both  of 
such  mortgages  were  rendered  by  the  United  States  Circuit  Court  for 
the  District  of  Indiana,  against  the  La  Fayette,  Muncie  &  Blooming- 
ton  R.  Co.,  under  which  a  commissioner  appointed  for  that  pui'pose 
sold  all  the  franchises,  rights,  property,  and  effects  of  such  com- 
pany to  certain  pei*sons,  as  a  bondholders'  committee,  for  $1,413,- 
000,  leaving  a  large  balance  of  such  decrees  unpaid.  A  deed  was 
made  to  such  purchasers  on  April  28, 1879,  and  they  formed  a  new 
corporation  called  the  Muncie  &  State  Line  Co.,  with  a  capital  of 
$600,000,  to  whom  they  conveyed  such  railroad,  with  its  rights 
and  franchises,  on  the  29th  of  April,  1879.  Afterwards,  on  July 
24,  1879,  the  Muncie  &  State  Line  R.  Co.  consolidated  with 
the  La  Fayette,  Bloomington  &  Mississippi  R.  Co.,  under  the 
name  of  the  La  Fayette,  Bloomington  &  Muncie  R.  Co.,  which  last- 
named  company  owned  and  operated  a  line  of  i-ailroad  from  Bloom- 
ington, Illinois,  to  Muncie,  Indiana,  a  distance  of  200  miles.  On 
tlie  19th  of  December,  1879,  the  last-named  company  consolid- 
ated with  the  Lake  Erie  &  Western  R.  Co,  of  Ohio  and  In- 
diana, owning  and  operating  a  line  of  railroad  from  said  Muncie 
to  Fremont,  Ohio,  and  since  extended  to  Sandusky,  Ohio ;  which 
last-mentioned  consolidated  company  assumed  the  corporate  name 
of  the  Lake  Erie  &  Western  R.  Co.,  and  is  the  appellant  in  this 
cause. 

The  defendant,  the  La  Fayette,  Muncie  &  Bloomington  R.  Co., 
after  such  condemnation  of  appellees'  real  estate,  entered  upon  and 
occupied  the  same  until  the  succession  of  appellant,  the  Lalce  Erie 
&  Western  R.  Co.,  to  the  rights,  property,  and  franchises  of  such 
first-named  company  through  the  sale,  organization,  and  consolida- 
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tion  hereinbefore  mentioned ;  and  this  occupancy  and  possession 
were  such,  at  the  commencement  of  this  suit,  as  to  exclude  the 
appellees  from  the  use  and  enjoyment  of  the  same.  The  exact 
date  when  such  occupancy  and  possession  by  defendants  bes^n  can- 
not be  determined  from  the  evidence.  The  La  Fayette,  Mnncie  & 
Blooniington  R.  Co.  was,  at  the  time  of  the  rendition  of  sucli  judg- 
ment against  it,  in  favor  of  the  appellees,  insolvent,  and  had  been 
since,  and  still  was,  insolvent. 

On  the  25th  day  of  January,  1881,  the  appellees  executed 
a  mortgage  to  John  E.  CoflEroth  on  the  property  condemned  as 
aforesaid,  to  secure  several  promissory  notes  executed  by  them  to 
Ooffroth,  amounting,  in  the  aggregate,  to  the  sum  of  $600,  which 
mortgage  was  duly  recorded  m  the  recorder's  office  of  Tippecanoe 
county,  and  became  a  valid  lien  upon  the  appellees'  interests  in 
8uch  real  estate.  Such  mortgage  was  due  and  unpaid.  One  of 
the  plaintiffs,  John  Griffin,  had  died  since  the  commencement  of 
this  suit,  intestate,  and  his  co-plaintiffs  took,  by  inheritance,  all  his 
interest  in  such  real  estate,  and  in  the  judgment  rendered  in  the 
•condemnation  proceedings. 

Upon  the  foregoing  Facts  the  court  stated  the  following  con- 
'Clusions  of  law :  « 

"  Tlie  Lake  Erie  &  Western  R.  Co.  has  elected  to  adopt  the 
original  appropriation  of  the  plaintiffs'  said  land,  and,  having 
adopted  sucli  appropriation,  it  is  bound  to  make  compensation  to 
the  plaintiffs  for  the  same.  (2)  The  said  judgment  in  the  Carroll 
Circuit  Court  for  $5,008.66,  and  $80.60  costs,  shall  be  taken  as  the 
value  of  the  land  so  appropriated.  (3)  As  the  plaintiffs  have, 
•since  said  condemnation  proceedings,  executed  the  said  mortgage 
upon  said  land,  whereby  they  have  not  been  in  a  condition  to  give 
the  defendants,  or  either  of  them,  an  unincumbered  title  to  such 
land,  and  could  not,  after  the  execution  of  such  mortgage,  legally 
demand  the  payment  of  said  judgment,  they  should  be  denied 
interest  upon  the  said  sum  of  $5,089.26.  (4)  The  defendant,  the 
Lake  Erie  &  Western  R.  Co.,  should  pay  the  clerk  of  tlie  Carroll 
Oircuit  Court,  for  the  use  of  the  plaintiffs,  within  60  days  from 
this  date,  the  sum  of  $5,089.26,  and  out  of  such  sum  the  clerk  of 
this  court  shall  pay  and  satisfy  said  mortgage,  and  the  residue  pav 
to  the  plaintiffs,  or  their  attorneys.  I  further  find  that  the  defend- 
■ants  should  pay  and  satisfy  the  costs  of  this  suit. 

[Signed]  'M.  Winfield,  Judge  jj>r(?  ^^m." 

In  discussing  the  alleged  error  of  the  trial  court  in  overruling 
appellant's  exceptions  to  the  court's  conclusions  of  law,  its  counsel 
say :  ^^  The  conclusions  of  law — (1)  that  the  appellant  is  bound  to 
make  compensation  to  the  appellees  for  their  land ;  (2)  that  the 
judgment  m  their  favor,  agamst  the  L.,  M.  &  B.  R.  Co.,  the  pre- 
decessor of  the  appellant,  rendered  May  16,  1877,  shall  be  taken 
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as  the  value  of  the  land ;  and  (3)  that  the  appellants  shoald  pay 
the  principal  of  such  judgment,  to  wit,  $5,089.26,  within  sixty 
days — are  erroneous." 

It  is  claimed  by  appellant's  counsel  that  '^  the  finding  of  facts 
contain  nothing  showing  that  the  appellant  has  ever  used  or  occn- 

oocuFATioN  OF  P^^^  ^^^  appcllecs'  lana."  This  claim  of  counsel,  we 
UL»D  BY  RKw  thiufc,  is  uot  supportod  by,  but  is  in  direct  conflict 
with,  the  special  finding  of  facts.  The  court  found 
specially,  as  we  have  seen,  that  the  La  Fayette,  Muncie  &  Bloom- 
ington  R.  Co.,  after  its  appropriation  of  appellees'  real  estate, 
entered  upon  and  occupied  the  same  until  the  succession  of  appel- 
lant to  its  rights,  property,  and  franchises,  and  that  said  occupancy 
and  possession  were  such,  at  the  commencement  of  this  suit,  as  to 
exclude  the  appellees  from  the  use  and  enjoyment  of  sucli  real 
estate.  It  was  further  found  that  appellant  succeeded  to  the 
rights,  property,  and  franchises  of  said  La  Fayette,  Muncie  & 
Bloomington  fe.  Co.,  on  the  24th  day  of  July,  1879,  and 
thereafter  owned  and  operated  the  line  of  railroad,  along  and 
contiguous  to  appellees'  real  estate,  until  the  commencement  of 
this  suit,  on  tne  19th  day  of  May,  1882  ;  and  that,  on  the 
day  last  named,  the  occupancy%nd  possession  of  such  real  estate 
"  by  defendants"  (of  whom  appellant  was  one),  were  such  as  to 
exclude  the  appellees  from  the  use  and  enjoyment  thereof.  In 
the  second  paragraph  of  their  complaint  the  appellees  averred 
that,  upon  its  succession  to  the  rights  and  franchises  of  the  former 
corporation,  the  appellant  enter^  upon,  used,  and  occupied  the 
premises  condemned  by  its  predecessor,  and  from  thence  until  the 
commencement  of  this  suit  had  continued  to  occupy  and  use  such 
premises. 

On  the  former  appeal  of  this  cause  we  held  that,  if  this  aver- 
ment were  true,  it  showed  the  appellant's  election  to  adopt  the 
original  appropriation  of  appellees'   premises,  by  its 
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the  purposes  of  its  railroad.   We  there  said :  '^  In  such 
case,  the  appellant's  liability  does  not  rest  upon  the  judgment 

Sainst  the  old  corporation,  but  upon  the  principle  that,  having 
opted  and  ratified  the  original  appropriation,  it  is  bound,  in 
equity  and  good  conscience,  to  make  compensation ;  for  the  right 
of  the  appellees  to  compensation  for  their  property  is  protected 
by  the  Constitution,  and  it  will  not  do  to  say  that  their  unsatisfied 
judgment  against  the  old  insolvent  corporation  affords  them  any 
just  compensation.  The  maxim*  applies,  qui  sentit  oammodumy 
senUre  debet  et  onua,^^ 

The  facts  speciallv  found  by  the  court  fairly  sustain,  we  think, 
the  averments  of  the  second  paragraph  of  appellees' complaint; 
and  therefore  it  must  be  held,  in  accordance  with  our  opinion  on 
the  former  appeal  of  this  cause,  that  tire  court  did  not  err  in  its 
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conclasion  of  law  that  appellant  was  bound  to  make  compensation 
to  the  appellees  for  their  real  estate.  By  its  exceptions  to  the 
conclusions  of  law,  the  appellant  admitted,  so  far  as  the  alleged 
error  now  under  consideration  is  concerned,  that  the  facts  of  the 
case  were  fully  and  correctly  found  by  the  court,  and  said  that, 
upon  those  facts,  the  court  had  eiTod  in  its  conclusions  of  law. 
Tliis  is  settled  by  our  decisions.  Dodge  v.  Pope,  93  Ind.  480 ; 
Fairbanks  v.  Meyers,  98  Ind.  92;  Helms  v.  Wayner,  102  Ind.  385. 
The  next  error  complained  of  on  behalf  of  appellant  is  the  over- 
ruling of  its  motion  for  a  'venire  de  novo.  It  is  said  that  ^^the 
findings  of  facts  are  too  vague  and  indefinite  to  justify  any  con- 
clusion of  law  thereon  against  the  appellant."  We  do  not  think  so. 
Fairly  construed,  there  is  no  uncertainty  in  the  special  finding  of 
facts,  and  the  facts  found  fully  justify  the  court's  con- 
clusions of  law.     Under  the  alleged  error  of  the  court  boJkd  by^to^ 

•  !•  n  .,  ..        ^-  .     •     1      •.      •        MKR      JUDGMENT 

m  overruhng  appellant's  motion  for  a  new  trial,  it  is  upon  qumtiow 
first  insisted  by  its  counsel  that  the  damages  assessed  °'  ^^^^ 
were  excessive.  Counsel  say  tnat  there  was  no  evidence  of  the 
appropriation  of  appellees'  land  by  the  appellant,  and  none  of  the 
value  of  such  land,  except  the  judgment  rendered  in  May,  1877, 
in  favor  of  appellees  and  against  appellant's  predecessor,  the  La 
Fayette,  Muncie  &  Bloomington  K.  Co.,  in  its  proceedings  to 
appropriate  such  land,  to  which  proceedings  and  judgment  appel- 
lant was  not  a  party.  It  is  not  claimed  that  such  judgment  was 
not  competent  evidence  on  the  trial  of  this  cause,  but  it  is  claimed 
that  it  was  not  sufiicient  evidence,  as  against  the  appellant,  of  the 
value  of  appellees'  land.  It  is  said  that  appellant  was  not  bound 
by  such  judgment,  because  it  was  a  stranger  to  the  record,  and,  in 
truth,  was  not  organized  or  in  being  at  the  time  the  judgment  was 
rendered.  Ordinarily,  no  doubt,  where  a  new  railroad  corporation 
is  organized  by  the  purchasers,  at  a  judicial  sale  of  the  property, 
rights,  and  franchises  of  a  previously  existing  railroad  company, 
such  new  corporation  does  not  become  liable  at  law  for  the  pay- 
ment of  the  debts  of  its  predecessor,  unless  it  has  assumed  the 
payment  of  such  debts.  Section  3947,  Kev.  St.  1881.  But  in 
equity  a  difierent  rule  applies.  Where,  as  in  this  case,  upon  a 
hearing  had,  a  court  of  equity  finds  that  the  new  railroad  corpora- 
tion, upon  its  succession  to  the  property,  rights,  and  franchises  of 
its  predecessor,  had  elected  to  adopt  an  appropriation  of  land  made 
by  the  old  company,  by  its  entry  upon  such  land,  and  by  its  con- 
tinued use  and  occupation  thereof,  tor  the  purposes  of  ^ts  railroad, 
to  the  entire  exclusion  of  the  owners  of  the  land  from  the  use  and 
enjoyment  thereof  and  that,  in  such  appropriation  proceedings, 
the  value  of  such  land  so  appropriated  bad  been  ascertained  and 
determined  by  the  judgment  of  a  court  of  competent  jurisdiction, 
it  must  be  held,  we  think,  that  the  new  railroad  corporation  is 
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bonnd  and  concluded  by  such  judgment,  upon  the  question  of  the 
value  of  the  laud  so  appropriated. 

Appellant's  right  to  use  and  occupy  the  appellees'  land  in  the 
manner  found  by  the  court  can  only  be  derived  through  the  appro- 
priation proceedings  instituted  by  its  predecessor,  the  La  Fayette, 
Muncie  cs  Bloomington  R.  Co.,  and  upon  the  fact  found  by  the 
court,  tliat  appellant's  occupancy  and  possession  of  appellees'  land, 
at  the  commencement  of  this  suit,  were  such  as  to  exclude  them 
from  the  use  and  enjoyment  thereof,  appellant  was  bound  by  the 
amount  of  the  judgment  in  such  appropriation  proceedings,  and  the 
damages  assessed  hei*ein  were  not  excessive. 

But  it  is  earnestly  insisted  by  appellant's  counsel,  and  was  as- 
signed as  cause  for  a  new  trial  or  hearing,  that  the  findings  of  facts 
were  not  sustained  by  sufficient  evidence.  Counsel  preface  their 
argument  upon  this  cause  for  a  new  trial  with  this  inquiry  :  "  What 
rule  shall  govern  this  court  upon  this  proposition  ? ''  It  was  for- 
merly held  that,  in  a  chancery  cause,  this  court  would  not  feel 
bound  to  respect  the  finding  of  tne  circuit  court  as  it  would  the 
verdict  of  a  jury  or  the  finding  of  a  court  at  law.  *'  Having  the 
evidence  upon  which  the  court  acted,"  this  court  said,  "  we  will 
weigh  it  and  draw  our  own  conclusions."  Egbert  -y.  Hush,  7  Ind. 
706.  At  the  time  the  case  cited  was  decided  below  (in  October, 
1848)  the  evidence  in  chancery  causes  was  submitted  to  the  circuit 
court,  upon  final  hearing,  in  the  form  of  depositions  of  the  wit- 
nesses taKen  out  of  court,  and  the  circuit  judge  had  no  better  op- 
portunities or  facilities  for  determining  the  credibility  of  the  dif- 
ferent witnesses  than  the  judges  of  this  court.  Now,  however, 
under  our  Civil  Code,  the  evidence  in  all  causes,  whether  at  law  or 
in  canity,  may  be  heard  in  open  court,  before  the  judge  thereof. 
We  know  of  no  reason,  therefore,  for  holding  now  that  we  are  not 
bound  to  give  the  same  respect  to  the  finding  of  the  trial  court  in  a 
suit  in  equity  that  we  have  always  given  to  the  verdict  of  a  jury, 
or  the  finding  of  a  court  in  an  action  at  law. 

But  this  question  is  not  now  an  open  one  in  this  court.  In  Mil- 
ler V.  Evansville  Nat.  Bank,  99  Ind.  272,  in  commenting  upon  the 
^  old  rule  of  this  court  of  weiiichins:  the  evidence  m  chan- 

OEKCB  IN  OHAN-  ccry  cascs,  it  is  said  :  ^'  But  practice  demonstrated  that 
this  rule  was  of  uncertain  enforcement ;  and  it  is  a  well* 
known  fact  that  the  judge  who  saw  the  witnesses,  heard  them  tes- 
tify, and  observed  their  demeanor  on  the  witness  stand,  is  much  bet- 
ter qualified  to  weigh  the  evidence  and  come  to  a  correct  conclusion 
than  this  court  could  possibly  be  by  only  seeing  the  record  of  the 
evidence,  which  is  seldom  full,  ancl  frequently  imperfect.  From 
these  considerations,  the  rule  is  now  well  established  that,  where 
the  evidence  fairly  tends  to  sustain  the  verdict  or  finding,  it  will 
not  be  disturbed  by  this  court,  and  this  rule  applies  to  causes  in  the 
nature  of  chancery  suits  the  same  as  to  actions  at  law." 
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So  in  State  v.  Wasson,  99  Ind.  261,  the  court  said :  ^^  In  cliancery 
cases  not  triable  by  a  jary  the  ancient  practice  of  having  the  evi- 
dence  taken  before  a  master  commissioner  and  brought  before  the 
court  upon  paper  no  longer  prevails.  The  court  trying  the  cause 
now  hears  the  evidence  ii*om  tlie  mouths  of  living  witnesses,  and 
has  every  opportunity  to  test  the  weight  of  the  evidence  that 

J'udges  trying  causes  as  a  jnrv  in  the  old  law  coni*t  had,  and  his 
indings  on  questions  of  fact  should  no  more  be  disturbed,  on  ap- 
peal, than  the  findings  of  fact  made  by  a  judge  upon  the  trial  o<f  a 
case  at  law ;  and  so  tnis  court  has  expressly  decided."  Pence  v. 
Garrison,  93  Ind.  345. 

We  need  not  extend  our  opinion  in  the  case  under  consideration 
by  setting  out  or  commenting  upon  the  .evidence  appearing  in  the 
record.  It  will  su£Sce  for  us  to  say,  as  we  tliink  we  may  safely  do, 
that  the  evidence  f£^irly  tends  to  sustain  the  special  findings  of  facts 
on  every  material  point.  In  such  a  case,  as  we  have  often  decided, 
we  will  not  disturb  the  findings  of  the  trial  court,  nor  reverse  its 
judgment  and  decree,  upon  what  might  seem  to  be  the  weight  of 
the  evidence.    The  reasons  for  this  rule  of  decision  have  been 

fiven  so  often  in  our  reported  cases  that  we  need  not  repeat  them 
ere.  We  adhere  tenaciously  to  this  rule  in  all  cases,  whether  at 
law  or  in  equity.  Rudolph  v.  Lane,  57  Ind.  115 ;  Fort  Wavne, 
etc.,  R.  Co.  V.  Husselman,  65  Ind.  73 ;  Hayden  v.  Cretcher,  75  Ind. 
108. 

It  is  claimed  b^  appellant's  counsel  that  the  trial  court  erred  in 
admitting  the  evidence  of  certain  witnesses  to  the  effect  that  the 
appellees'  lot  was  used  by  draymen,  hackmen,  express  wagon  and 
omnibus  drivera,  etc,  when  visiting  trains  and  cars  on  appellant's 
railroad,  etc.  The  evidence  was  competent,  we  think,  as  the  use 
of  such  lot  was  the  subject  of  inquiry.  The  value  of  tlie  evidence 
depended  upon  how  far  it  might  be  shown  that  such  use  of  the  lot 
was  authorized  by  appellant,  or  necessary  to  the  convenient  dis- 
patch of  its  daily  traffic  in  freight  and  passengers.  If  no  such 
showing  was  made,  the  evidence  was  immaterial  and  harmless; 
otherwise  it  was  material.  Even  if  the  admission  of  such  evidence 
were  erroneous,  it  would  not  authorize  a  reversal  of  the  judgment. 
Finally,  appellant's  counsel  insist  that  the  court  erred  in  over^ 
ruling  its  motion  for  an  alternative  judgment  herein.  We  are  of 
opinion,  however  that  the  case  made  by  the  special  finding  of  facts 
and  the  court's  conclusions  of  law  thereon  was  not  a  case  wherein 
the  appellant  could,  in  equity  and  good  conscience,  be  permitted  to 
escape  the  payment  of  the  value  of  appellees'  lot,  as  found  and  ad- 
judged by  the  court,  by  merely  abandoning  its  use  and  occupancy  of 
such  lot  for  the  purposes  of  its  railroad,  and  by  ceasing  to  exclude 
appellees  from  the  use  and  enjoyment  of  such  lot.  City  of  La  Fay- 
ette V.  Shultz,  44  Ind.  97;  Kimball  v,  Citv  of  Rockland,  71  Me. 
137 ;  In  re  Rhinebeck,  etc.,  R.  Co.,  67  K  Y.  242. 
27  A.  &  E.  R.  Cas.— 26 
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From  car  examination  of  the  record  of  this  cause,  we  are  im- 
pressed with  the  opinion  that  the  merits  of  this  cause  have  been 
fairly  tried,  and  a  just  determination  had,  in  the  court  below — 
fair  and  equitable  to  the  parties  on  both  sides,  of  which  neither 
OQght  to  complain.  In  such  a  case  we  cannot  reverse  the  judg- 
ment. 

The  judgment  is  affirmed,  with  costs. 

Siile  of  Railway  and  Franchise — Effect  on  Condemnation  Proceedings* — 
Gbicago,  etc.,  R.  Co.  «.  Lundstrom,  21  Am.  &  £ng.  R.  R.  Gas.  628. 


BALDwm 
V. 

Chioaoo,  Milwaukke  and  St.  Paul  R.  Go. 

{Advance  Case,  Minnesota,    July  7,  1886.) 

Where  the  injury  done  to  property  by  the  construction  of  a  railroad  is  at 
once  fully  completed  and  permanent,  the  entire  damage  is  to  be  measured  by 
the  condition  in  which,  when  completed,  it  left  the  property.  In  such  a 
case  the  proper  measure  of  damages  is  the  diminution  in  the  value — not  of 
the  rental,  but  of  the  property. 

Appeal  from  an  order  of  the  first  district,  Goodhue  county,  de- 
nying a  new  trial. 
WTC.  WiUiston  and  TT.  CoJ/oUle  for  appellant 
Wm.  Oale  for  respondent. 

GiLFiLLAN,  C.  J. — ^The  plaintiff's  house  and  lot  are  on  one  side 
of  a  street  in  the  city  of  Bed  Wing,  the  track  of  defendant  on  the 
other  side,  the  surface  of  the  street  sloping  down  from  plaiutifTs 
Facts.  to  defendant's  side.   November  1, 1882,  the  defendant, 

as  plaintiff  alleges,  wrongfully  entered  on,  and  made  large  excava- 
tions in,  the  street,  between  her  lot  and  the  track,  causing  the  earth 
in  the  street  to  slide  into  such  excavations,  and  destroying  the  car- 
riage way  in  said  street,  by  which  she,  prior  thereto,  had  access  to 
her  premises,  rendering  them  unsafe  for  occupation,  and  diminish- 
ing their  rental  value  in  the  sum  of  $19  per  mouth.  Treating  the 
wrong  as  a  continuing  trespass,  she  sues  to  recover  this  diminution 
in  rental  value,  alleging  no  other  damages.  On  the  trial  the  plain- 
tiff waived  any  claim  to  nominal  damages,  and,  claiming  to  recover 
only  the  diminution  in  rental  value,  offered  evidence  to  pit)ve  such 
diminution,  which,  on  defendant's  objection,  was  excluded ;  and  no 
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damages  being  proved,  the  court  directed  a  verdict  for  defendant. 
In  both  these  rnlings  the  court  was  right — in  the  latter,  because  no 
actual  damages  having  been  proved,  the  most  that  could  in  any 
event  have  been  recovered  was  nominal  damages,  and,  having 
waived  her  claim  to  those,  the  plaintiff  could  not  recover  them. 

The  plaintiff  refere  to  Braklcen  v.  Minneapolis  &  St.  L.  E.  Co., 
29  Minn.  41,  31  Minn.  45  ;  s.  c,  7  Am.  &  Eng.  R.  R.  Cas.  593,  and 
32  Minn.  425 ;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  422,  as  establishing 
the  proper  rule  of  damages  for  the  case.  That  was  a  case  of  what 
is  callea  a  "  continuing  wrons,"  in  which,  the  injury  being  to  real 
estate,  the  court  held  the  riile  of  damages  to  be  the 
diminution  in  the  rental  value.  The  railroad  company  aobs  ro&  m- 
having  in  that  case  the  right  to  construct  and  maintain  "^"^  hmtoy. 
its  railroad  across  the  street,  the  wrong  consisted  in  the  improper 
construction  of  it,  and  the  improper  condition  in  which  it  left  the 
street,  the  company  continuing  to  maintain  and  keep  the  crossing 
in  that  improper  condition.  As  the  company  had  a  right  to,  and 
might,  at  any  time,  remedy  the  wrong,  the  court  held  it  improper 
to  assess  the  damages  on  the  assumption  that  it  would  be  perma- 
nent, and  that  they  ought  to  be  measured  as  they  might  accrue, 
from  time  to  time,  until  the  company  should  remedy  the  wrong. 
In  this  case  the  wrong  was  at  once  fully  completed,  and  the  injury 
permanent.  The  loou8  in  quo  not  being  in  possession  of  defend- 
ant, and,  it  not  having  the  right  to  re-enter  on  the  street  to  fill  the 
excavation,  damages  are  not  to  be  assessed  on  the  supposition  thnt 
it  may  do  so,  but  the  entire  damage  to  be  measured  by  the  condi- 
tion in  which,  when  completed,  it  left  the  property.  Tlie  case 
comes  within  the  decision  in  Karst  v.  St.  Paul,  S.  &  T.  F.  R.  Co., 
22  Minn.  118,  in  which  the  proper  measure  of  damages,  upon  a 
wrong  precisely  like  that  in  this  case,  was  held  to  be  the  diminution 
in  the  value  (not  of  the  rental,  but  of  the  property). 

The  diminution  in  the  rental  value  was  not  recoverable. 

Order  affirmed. 

Decrease  of  Rental  Value  Evidence  Competent  to  Show  Damage  to 
Property^ — The  decreased  rental  yalue  of  premises  resulting  from  the  proper 
and  prudent  operation  of  a  road  is  a  proper  element  of  damages.  Atlantic 
&  Great  Western  R  Co.  v.  Bobbins,  85  Ohio  8t.  581,  Wood's  R  Law  2,  p. 
906.  Bee  St.  Louis,  etc.,  R.  Co.  «•  Capps,  67  III.  607;  and  Jubb  v.  Hull  Dock 
Co.,  9  Q.  B.  448,  where  evidence  as  to  the  depreciation  in  rental  of  premises 
caused  by  public  improvement  hM  competent  to  show  damages. 
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In  re  PBrmoN  of  the  New  York,  Laokawanna^  akd  Wbstebit 

R  Co.,  etc., 

Bennett  et  al, 

« 

(Adoanee  Gate,  New  Torh.    June  1,  1886.) 

The  petitioner  made  a  written  contract  with  the  appellants  by  which  they 
agreed  to  purchase  of  Harriet  A.  Bennett  certain  elevator  property,  and  com- 
missioners were  named  therein  to  ascertain  the  compensation  to  be  made  by 
the  company.  It  was  agreed  that  they  should  be  governed,  in  estimating  said 
valuation,  by  the  rules  of  law  applicable  to  proceedings  under  the  statute, 
with  right  of  appeal.  No  compensation  waste  be  allowed  for  damage  to  this 
or  adjoining  property,  but  they  %ere  to  take  into  consideration  *'  the  capa- 
bility of  the  premises  for  any  use  whatever.*'  Appellant  was  to  eive  a  good 
title,  etc.  Under  this  agreement  the  commissioners  were  appointed  at  special 
term,  and  they  appraised  the  property  at  $469,875;  but,  on  appeal  by  the 
company  from  the  order  confirming  the  report,  it  was  reversed,  and  the  re- 
port of  the  commissioners  was  set  aside ;  but  the  general  term  refused  to 
appoint  new  commissioners,  and  the  company  appealed.  The  commissioners 
then  had  a  rehearing,  when  the  company  made  a  motion  at  special  term  to 
vacate  the  order  appointing  them,  on  the  ^ound  of  their  misconduct,  that 
they  declined  to  be  governed  by  the  opinion  of  general  term,  which  laid 
down  the  rule  that  the  owners  were  entitled  to  the  fair  market  value  only, 
whereas  they  had  admitted  evidence  of  a  valuation  based  upon  the  probable 
earnings  of  a  new  elevator,  and  projected  connections  with  lines  of  transpor- 
tation. Esldy  that  the  motion  should  not  be  granted;  that  the  mere  appre- 
hension that  the  award  will  be  excessive  is  not  sufficient  to  justify  their  being 
prevented  from  making  any. 

2.  That  the  provisions  of  the  contract,  so  far  as  they  bound  the  parties,  were 
binding  upon  the  court  in  carrying  the  contract  into  efiEect;  that  they  required 
that  the  value  of  the  real  estate  was  to  be  ascertained  by  deciding  upon  its 
capabilities  for  any  use  whatever,  and  would  fairly  admit,  as  an  element  of 
value,  evidenC'C  of  the  improvements  of  which  it  was  capable,  etc. ;  and  that 
it  was  not  misconduct  in  the  commissioners  to  refuse  to  commit  themselves, 
in  advance,  to  a  rule  of  decision  which  would  exclude  from  their  considera- 
tion matter  to  which  it  was  expressly  agreed  they  might  have  reference  in 
reaching  the  result 

Appeal  from  judgment  general  term  Supreme  Oonrt,  fifth 
department. 

Geo.  F.  Cpmstock  and  Norris  Morey  for  appellants. 
Sherman  8.  Hogere  for  respondent. 

Bapallo,  J. — This  proceeding  was  instituted  in  pursuance  of  a 
written  contract  between  the  petitioner,  the  railway  company, 
and  the  appellants,  bearing  date  the  24th  day  of  May,  1883.  By 
that  contract  the  railway  company  agi'eed  to  purchase  of  the  ap- 
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PjBllant,  Harriet  A.  Bennett,  the  property  known  as  the  "  Union 
Elevator"  at  BnfEalo,  and  with  dne  diligence  to  take  FAcn. 

proceedings  under  the  general  railroad  law  for  the  purpose  of  as- 
certaining the  value  of  the  premises,  and  of  the  erections  thereon, 
and  the  compensation  to  be  paid  therefor,  and  of  obtaining  the  title 
in  fee  thereto.  It  was  stipulated  in  the  contract  that  Kelson  K. 
Hopkins,  Robert  Dunbar,  and  Brighani  Clark  should  be  appointed 
commissioners  in  said  proceedings,  to  ascertain  the  compensation 
which  ought  justly  to  be  made  Dv  the  company  to  the  party  or 
parties  owning  or  interested  in  said  property,  and  that  the  decision 
of  the  majority  of  them  should  be  bmding  on  both  parties.  It 
was  f  ui*ther  mutually  agreed  that  the  said  commissioners  should  be 
govenied,  in  estimating  said  valuation  and  compensation,  by  the 
rules  of  law  applicable  to  proceedings  under  said  statute  ("except- 
ing as  they  might  be  modified  by  this  agreement"),  and  that  all 
rights  of  appeal  given  by  law  should  be  reserved  to  either  party. 
It  was  expressly  agreed  that  in  said  proceedings  no  damage  snould 
be  allowed  because  of  injury  to  the  jBennett  elevator  property,  or 
any  adjoining  or  adjacent  premises,  or  any  compensation  allowed 
for  anything  except  the  actual  value  of  the  pi*emises  and  property 
described  in  the  agreement ;  that,  in  ascertaining  the  compensation 
to  be  allowed,  the  commissioners  should  ^'  take  into  consideration 
the  capability  of  the  premises  and  property  for  any  use  whatever ;" 
and  that  they  should  determine  such  compensation  without  delay, 
and  upon  their  own  knowledge  and  information,  as  well  as  upon  such 
evidence  as  might  be  produced  before  them.  The  contract  then 
went  on  to  provide  that  the  value  finally  arrived  at  in  said  pro- 
ceeding should  "  be  the  fixed  purchase  price"  to  be  paid  by  the 
railway  company.  It  prescribed  the  time  of  payment  and  of  de- 
liveiT  of  possession,  and  also  provided  for  the  execution  and  deliv- 
ery, by  the  appellant,  Harriet  A.  Bennett,  to  the  company,  of  a 
deed,  with  covenants  of  seizing  and  for  quiet  enjoyment,  conveying 
a  perfect  title  to  the  premises,  except  as  to  certain  incumbrances 
for  which  allowance  was  to  be  made  out  of  the  purchase  money. 
The  contract  contained  further  stipulations  respecting  mutual  ac- 
commodations in  the  use  of  their  docks  by  the  Union  elevator  and 
Bennett  elevator  properties,  and  various  other  stipulations  not 
affecting  the  main  question  presented  upon  this  appeal,  but  to 
which  it  may  be  necessary  incidentally  to  refer. 

The  proceeding  for  the  appraisement  of  the  property  agreed  to 
be  sold  was  instituted  by  the  railway  company,  as  it  had  agreed, 
and  in  October,  1883,  in  that  proceeaing,  tnus  instituted,  an  order 
was  made  by  the  Supreme  Court,  at  special  term  in  the  fourth 
department,  appointing  the  three  gentlemen  named  in  the  oontmct 
commissioners  to  appraise  the  property.  They  made  a  report  in 
January,  1884,  fixing  the  compensation  to  be  paid  at  the  sum  of 
$469,375,  which  report  was  confirmed  at  special  term  ;  but,  on  ap- 


406  In  re  new  YORK,  BTO.,  B.  CO.  V.  BENNETT, 

peal  by  the  company  to  the  general  term,  the  order  of  confirma- 
tion was  reversed,  and  the  commissioners'  report  was  set  aside. 
On  that  appeal  an  ejSort  was  made  by  the  railway  company  to  have 
new  commissioners  appointed ;  bnt  the  Supreme  Court  refused 
that  relief  on  the  sole  ground  that  it  had  not  the  power  to  grant  it 
because  the  parties  had,  by  their  contract,  agreea  upon  the  com- 
missioners. From  that  decision  the  railway  company  appealed  to 
this  court,  l^o  appeal  was  or  could  have  been  taken  by  the  prop- 
erty ownera  from  tliat  pait  of  the  order  which  set  aside  the  report 
of  the  commissioners,  and  consequently  there  has  been  no  review 
here  b^  that  part  of  the  decision  of  the  general  term.  The  ground 
on  which  that  tribunal  refused  to  appoint  new  commissioners  was, 
however,  reviewed  here,  and  the  decision  was  fully  sustained.  98 
K.  Y.  447.  The  case  then  went  back  for  a  rehearing  before  the 
same  commissioners,  and,  while  that  rehearing  was  pending  before 
them,  the  railway  company  made  a  motion  to  the  court  at  special 
term  to  vacate  the  order  appointing  the  commissioners  on  the 
ground  of  alleged  misconduct  on  their  part  The  allegations  of 
misconduct  contained  in  the  moving  papers  were  of  two  classes. 
One  was  that  Mr.  Eobert  Dunbar,  one  of  the  commissioners,  had 
business  relations  with  the  claimants,  Bennett  and  wife,  which  pre- 
vented him  from  being  a  disinterested  appraiser.  These  charges 
were  answered  at  the  hearing  at  special  term  to  the  satisfaction  of 
the  presiding  judge ;  and  the  counsel  for  the  company  does  not 
now  complain  of  the  disposition  made  of  that  branch  of  the 
charges ;  but  he  coniines  himself  on  this  appeal  to  the  remaininfi^ 
branch,  which  is,  in  substance,  that  Commissioners  Dunbar  and 
Clark,  on  the  second  hearing,  declined  to  be  governed  by  the  opin- 
ion of  Bradley,  J.,  who  delivered  the  opinion  of  the  general  term 
on  the  appeal  from  the  order  confirming  the  report  of  the  commis- 
sioners. This  refusal  was  regarded  by  the  court  below  as  miscon^ 
duct,  which  justified  it  in  vacating  the  appointment  of  commission- 
ers, and  thus  necessarily  terminating  the  proceeding. 

The  precise  manner  in  which  the  alleged  misconduct  is  claimed 
to  have  been  committed  is  set  forth  in  the  brief  of  the  counsel  for 
the  railwav  company,  and  in  the  moving  affidavits,  which,  for  the 

{)urpose  or  this  appeal,  we  must  assume  to  be  correct.  Evidence 
lad  been  admitteo,  on  the  first  hearing  before  the  commissioners, 
of  the  manner  in  which  the  propertv  in  question  could  be  utilized 
by  expending  a  large  sum  in  increasing  the  capacity  of  the  elevator, 
and  estimating  the  income  which  it  would  he  capable,  with  these 
improvements,  of  producing,  and  these  estimates  were  mainly 
based  upon  evidence  of  the  income  earned  by  other  elevators  in 
Buffalo  ;  and  opinions  as  to  the  value  of  the  property  in  question 
had  been  given,  based,  not  upon  the  market  prices  of  the  property 
as  it  was  at  the  date  of  the  contract,  but  upon  what  it  might  be 
made  to  pay  by  improving  it  as  an  elevator ;  also  of  its  capacity  to 
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handle  gram,  if  improved  ana  operated  in  connection  with  the 
Sennett  elevator,  which  was  alongside.  Evidence  had  been  ad- 
mitted, on  that  hearing,  of  estimates  based  npon  projected  connec- 
tions with  railroad  companies,  and  facilities  lor  transportation  not 
nnder  the  control  of  the  owners  of  the  property  in  question,  and 
other  speculative  matters. 

In  the  opinion  delivered  by  Bradley,  J.,  and  before  referred  to, 
the  leamea  judge  said  that,  when  compared  with  other  sales  of 
property  in  the  same  locality,  the  value,  as  appraised  by  the  com- 
missioners, was  exceptionally  large ;  and  he  commented  upon  the 
evidence  which  had  been  given  before  tlie  commissioners,  and 
pointed  out  the  contingencies  to  which  some  of  the  considerations 
on  which  the  witnesses  based  their  estimates  were  subject,  and  ex- 
pressed the  opinion  that  these  estimates  were  matters  of  specula- 
tion, dependent  on  too  many  circumstances  to  be  entitled  to  con- 
sideration as  evidence  of  value.  In  these  observations  he  referred, 
among  other  things,  to  the  evidence  as  to  the  contemplated  rela- 
tion of  the  property  to,  and  its  operation  in  connection  with,  other 
property,  and  projects  for  connecting  facilities  with  channels  of 
transportation  not  within  the  control  of  the  then  owner  of  the 
property  in  question ;  and  he  said  that,  in  view  of  all  the  testi- 
mony, it  was  difficult  to  escape  the  conclusion  that  the  commission 
reached  the  result  which  they  did  by  the  application  of  erroneous 
principles  to  the  appraisal  of  the  value  of  the  property  in  question, 
and  that  the  amount  of  compensation  awarded  by  their  report  was 
by  that  means  increased  considerably  in  excess  of  the  fair  market 
value  of  the  property.  In  this  opinion  the  learned  judge  laid 
down  the  rule  that  the  owners  were  entitled  to  be  allowed  tlie  fair 
market  value  of  the  property,  and  that  that  was  the  basis  on  which 
the  estimate  should  be  made  and  allowed  by  witnesses  and  the 
commission. 

On  the  second  hearing  before  the  commissioners,  evidence  of 
David  S.  Bennett  was  received  of  a  valuation  based  upon  the  prob- 
able earnings  of  a  new  elevator  of  a  certain  capacity,  if  erected 
upon  the  lot  in  question,  based  upon  the  past  earnings  of  two  ele- 
vators, which  were  named,  and  upon  projected  connections  with 
lines  of  transportation.  After  the  examination  of  this  witness  had 
been  concluded,  the  counsel  for  the  railway  company  moved  to 
strike  out  his  testimony  so  far  as  it  assumed  to  give  a  value  in  dol- 
lars to  the  property  in  question.  The  grounds  of  the  motion  were 
specified  ;  one  of  them  being  that  the  testimony  on  which  the  es- 
timate was  founded  was  inoperative  and  worthless  under  the 
decision  of  the  general  term.  The  motion  to  strike  out  the  evi- 
dence was  finally  denied  ;  Commissioner  Hopkins  being  in  favor 
of  striking  it  out,  Commissioners  Clark  and  Dunbar  of  retaining 
it ;  Commissioner  Dunbar  saying  that  he  was  inclined  to  receive 
the  evidence,  and  give  it  the  weight  which  he  thought  proper. 
The  qu3Stion  was  raised  at  other  stages  in  the  case,  and  the  sub- 
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stance  of  the  struggle  was,  on  the  part  of  the  railway  companj,  to 
maintain  that  the  decision  of  the  general  term  was  that  the  evi- 
dence and  the  valuation  should  be  confined  to  the  market  value  of 
the  property  as  it  was  at  the  date  of  the  contract,  and  that  thi& 
decision  was  binding  upon  the  commissioners,  and  should  be  fol- 
lowed '  by  them ;  while,  on  the  other  hand,  it  was  claimed  that 
they  were  not  so  restricted,  but  wei*e  entitled  to  consider  the  right& 
of  the  parties  under  the  contract,  and  make  a  just  award  between 
them ;  and  reference  was  had  to  the  opinion  of  this  court  on  the 
first  appeal. 

The  commissioners  were  then  requested,  by  the  counsel  for  the 
railway  company,  to  rule  on  tliree  propositions,  viz.:  Firat,  there 
CAunot  be  taken  into  consideration,  in  arriving  at  the  value  of  the 
property,  the  probabilities  of  a  connection  with  the  railroad  of  tlie 
petitioner  as  one  element  affecting  that  value ;  second,  that  the 
opinion  of  the  general  term  in  the  proceeding  is  controlling  upon 
the  commissioners  as  to  the  principles  which  should  govern  ttieni  in 
making  their  award ;  third,  that  the  measure  of  the  award  is  the 
fair  market  value  of  the  property  as  it  was  at  the  date  of  the  con- 
tract. The  commissioners  tiien  adjourned  without  ruling  on  the 
propositions,  and  at  their  next*  meeting,  having  consulted  among 
themselves.  Commissioner  Dunbar  announced  that  he  did  not  con- 
sider himself  bound  by  the  Supreme  Court  decision,  but  did  con- 
sider himself  bound  and  sworn  to  ascertain  and  determine  the  com- 
pensation which  ought  justly  to  be  made  by  the  company  to  the 
party  or  parties  owning  or  interested  in  the  property,  and  that  he 
considered  himself  bound  to  do  justice  between  the  parties,  and  as 
much  justice  to  the  i*ailroad  company  as  to  Mr.  Bennett,  as  far  as  he 
knew.     Commissioner  Clark  concurred  with  Commissioner  Dunbar. 

That  the  decision  of  Commissioner  Dunbar,  to  the  effect  that  he 
did  not  consider  himself  bound  by  the  Supreme  Court  decision, 
had  reference  to  that  part  of  the  opinion  of  Judge  Bradley  which 
held  that  the  basis  upon  which  the  appraisement  should  be  made 
was  the  market  value  of  the  property,  is  made  very  clear  by  the 
colloquy  set  forth  in  the  moving  affidavits,  and  by  the  request  of 
the  counsel  for  the  railroad  company  to  the  commissioners  to  rule 
upon  the  point.  Mr.  Dunbar  introduced  the  remark  by  saying,. 
"Mr.  Hopkins  spoke  to  me  this  morning  in  respect  to  following- 
the  general  term  decision  ;"  and  Mr.  Hopkins  stated  that  the  par- 
ticukr  point  to  which  he  had  called  the  attention  of  Mr.  Dunbar 
was  as  to  the  manner  of  arriving  at  the  value  of  the  real  estate. 

It  is  needless  to  go  over  the  various  forms  in  which  the  question 
was  raised  by  the  counsel  for  the  company,  as  it  clearly  appears  that 
the  substance  of  the  whole  contwversy  was  whether 
SffisAL^TO  M  the  commissioners  were  bound  to  follow  the  rule  laid 
Som^oHBiu^  down  in  the  quoted  portion  of  the  oninion  of  Bradley, 
J.,  at  general  term  on  the  case  as  tiiere  presented  to 
him,  and  to  exclude  from  their  consideration,  in  making  their  ap- 
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praisaly  all  evidence  except  such  as  bore  upon  the  market  value  of 
the  property  as  it  was  at  the  date  of  the  contract ;  thus  excluding 
estimates  based  upon  the  development  of  the  property  by  means 
of  improvements  of  which  it  was  capable,  ana  the  probable  in* 
crease  which  might  be  derived  thereirom  by  means  of  such  im- 
provements ;  ana  the  question  for  our  determination  is  whether 
the  commissioners,  in  declining  to  hold,  in  advance  of  any  appraisal, 
that  they  were  concluded  on  the  point  referred  to,  were  ffuilty  of 
misconduct  wliich  authorized  the  court  below  to  vacate  tiie  order 
appointing  them,  and  thus  terminate  the  proceeding. 

In  respect  to  these  mattera  the  position  of  the  commissioners 
was  peculiar.  They  were  not  acting  merely  as  officers  of  the  courts 
owing  their  appointment  solely  to  it,  but  they  had  been  posmoN 
selected  by  the  solemn  cohti*act  of  the  parties;  and  that 
contract  established  the  principles  by  which  they  should  be  gov- 
erned in  making  the  appraisement.  After  the  decision  of  the  gen- 
eral term  on  the  first  appeal  had  been  pronounced,  the  case  nad 
come  before  this  court,  and  it  had  adjudged  that  the  provisions  of 
the  contract,  so  far  as  they  bound  the  parties,  were  binding  upon 
the  court  in  carrying  the  contract  into  effect.  Even  if  it  shoula  be 
conceded  that  the  court  had  it  originally  in  its  power  to  decline  to 
lend  its  aid  to  the  carrying  out  of  the  contract,  by  refusing  to  ap- 
point commissioners,  and  thus  disabling  the  company  from  taking 
the  first  step  which  was  essential  to  give  vitality  to  tlie  contract,  it 
does  not  follow  that  after  the  court  had  entertained  the  proceed- 
ing, and  set  the  machinery  in  motion  bv  which  rights  had  accrued 
to  the  parties,  it  could  of  its  own  volition,  or  in  its  mere  discre- 
tion, terminate  those  proceedings,  or  require  them  to  be  conducted 
in  a  different  manner  or  on  dif^rent  principles  from  those  which 
had  been  agreed  upon.  On  the  former  appeal  to  this  court  it  was 
held  that,  notwithstanding  the  right  of  appeal  was  reserved  to  both 
parties,  and  notwithstanding  that  the  statute  authorized  the  court 
in  ordinary  cases,  on  the  first  appeal,  not  only  to  set  aside  the  award 
of  the  commissioners,  but  to  appoint  new  commissionei*s,  yet  that 
in  this  case  it  could  not  exei*cise  the  power  to  change  the  commis- 
sioners, because  that  would  be  a  violation  of  one  of  the  terms  of 
the  contract. 

The  same  principle  applies  in  respect  to  the  imles  which  should 
govern  the  commissioners  in  making  their  appraisement.  The  con- 
tract provided,  in  that  respect,  that  they  should  be  governed  by  the 
rules  of  law  applicable  to  proceedings  under  the  statute,  except  as 
they  might  be  modified  by  the  contract.  One  of  these 
modifications  was  that  no  damages  should  be  allowed 
because  of  injury  to  the  adjacent  premises.  Could  it 
be  seriously  argued  that  the  court  could  at  the  instance 
of  the  property  owners,  having  required  the  commissioners  to  allow 
such  damages  because  the  statute  authorizes  their  allowance,  or  that 
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it  woald  be  misconduct  on  their  part,  which  would  authorize  their 
removal,  to  refuse  to  make  such  allowance  if  the  court  had,  at  some 
previous  stage  of  the  case,  decided  that  it  was  proper  ?  Assuming 
that  the  learned  counsel  for  the  company  is  right  m  claiming  that 
the  general  rule  in  condemnation  proceedings  is,  as  he  askra  the 
commissioners  to  hold,  ^'  that  the  measure  of  the  award  is  the  fair 
market  value  of  the  property  as  it  was  at  the  date  of  the  contract," 
and  that  this  was  a  correct  rendering  of  the  opinion  of  the  general 
term,  we  come  back  to  the  Question  whether  the  commissioners 
were  bound  so  to  decide  in  tnis  case,  in  the  face  of  the  expi-ess 
stipulation  of  the  contract,  "  that,  in  ascertaining  and  determining 
the  compensation  to  be  allowed,  the  said  commissioners  shall  take 
into  consideration  the  capability  of  the  premises  and  property  for 
any  use  whatsoever,  and  that  they  shall  determine  such  compen-, 
sation  upon  their  own  knowledge  and  information,  as  well  as  upon' 
such  evidence  as  may  be  produced  before  them.''  This  lan- 
guage is  much  more  comprehensive  than  ^'  the  market  price  "  or 
^'  market  value "  of  tlie  premises  at  the  date  of  the  contract,  and 
shows  that  the  real  value  was  to  be  ascertained,  predicated,  not 
merely  upon  the  condition  of  the  property  as  it  was  at  the  date  of 
the  contract,  or  the  uses  to  which  it  was  devoted  at  that  time,  but 
upon  its  capabilities  for  any  use  whatever ;  and  would  fairly  admit, 
as  an  element  of  value,  evidence  of  the  improvements  of  which  it 
was  capable,  and  of  the  revenues  which  might  with  reasonable  cer- 
tainty be  expected  to  be  derived  from  the  development  of  those 
capabilities.  The  peculiar  nature  of  the  property  mi^ht  be  such 
that  itiiad  no  fixed  market  value,  and  the  parties  therefore  agreed 
that  the  commissioners,  who  were  persons  of  experience,  acquainted 
with  the  means  of  rendering  property  of  that  aescription  available, 
might  take  into  consideration  what  it  was  capable  oi  yielding  with 
reasonable  and  judicious  development  and  management. 

Of  course,  as  just  and  reasonable  men,  it  would  not  be  expected 
that  they  would  calculate  as  certainties  profits  which  were  specula- 
tive, and  contingent  or  variable,  but  the  language  of  the  contract 
certainly  implies  that  they  were  not  to  be  conSned,  in  their  esti- 
mate, to  the  sum  which  it  could  be  proved  the  property  would 
brin^  if  exposed  for  sale  in  the  open  market,  or  to  a  valuation 
based  upon  sales  of  other  property  in  the  vicinity.  They  were  se- 
lected and  agreed  upon  by  the  parties  as  competent  judges  of  the  real 
value  of  property  of  the  description  which  was  the  subject  of  in- 

Suiry,  and  it  is  not  to  be  assumed  that  they  would  omit  to  make  due 
ilowanee  for  contingencies  and  uncertainties,  and  to  properly  weigh 
the  evidence  in  connection  with  their  own  knowledge  and  informa- 
tion, to  which,  by  the  terms  of  the  contract,  they  were  expressly 
authorized  to  resort ;  and  we  are  of  opinion  that,  under  the  pe- 
culiar circumstances  of  tliis  case,  it  could  not  be  held  to  be  mis- 
conduct in  them  to  i*efuse  to  commit  themselves,  in  advance,  to  a 
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rule  of  deciBion  which  would  exclude  from  their  consideration 
matters  to  which  it  was  expressly  agreed  they  might  have  refer- 
ence in  reaching  a  result. 

There  is  nothing  in  the  case  to  show  that,  in  declining  to  decide 
as  required  by  the  counsel  for  the  company,  they  intended  to  be 
disrespectful  to  the  court,  or  arbitrarily  to  overrule  the  opinion 
referred  to,  or  to  be  contumacious  or  perverse ;  but,  on  the  con- 
trary, it  would  rather  seem  that  they  intended  con-  jbam»-peotb- 
scientiously  to  perform  their  duty  conformably  to  the  5S2ct.^'  ^"' 
contract  under  which  they  were  appointed.  The  conti-act  was  one 
which  secured  advantages  to  both  parties  in  return  for  rights  which 
they  surrendered.  The  railroad  company  evidently  desired  to 
acquire  the  |>roperty ;  and,  if  it  had  been  compelled  to  resort  to 
proceedings  in  mvitwn^  it  would  have  been  open  to  the  owners  to 
resist  them,  and  to  contest  th^  questions  whether  the  property  was 
required  for  railroad  purposes,  and  whether  the  railroad  cotnpany 
could  in  any  event  acquire  more  than  a  right  of  user.  These 
points  the  owners  surrendered  by  covenanting  to  give  a  deed  in 
fee,  conveying  a  perfect  title,  with  covenants  of  seizin  and  quiet 
enjoyment,  which  no  law  could  have  compelled  them  to  do.  Thev 
also  abandoned  their  claim  to  damages  to  adjacent  property,  wliicn 
the  law  would  have  allowed,  and  they  also  agreed  to  witharaw  the 
suits  which  they  were  then  prosecuting  against  the  companv  in  re- 
lation to  Darkbasin  alley,  and  to  assign  to  the  companv  all  their 
rights  in  that  alley ;  also  to  convey  to  the  company  all  tneir  rights 
in  lands  in  and  aajoining  the  Evans  ship  canal,  which  the  companv 
were  at  the  time  seeking  to  obtain  by  proceedings  under  the  rail- 
road law.  Yarious  other  arrangements  for  the  mutual  con^nience 
of  both  parties  were  provided  for  in  the  contract,  and  the  whole 
was  based  upon  the  assurance  of  a  just  compensation  being  made 
for  the  Mnsie  elevator  property,  by  having  it  appraised  by  thi*ee 
gentlemen  of  experience,  agreed  upon  by  the  parties,  who  were  to 
value  the  property  in  the  manner  provided  by  the  contract.  To 
reqnire  those  arbiters  to  adopt  any  different  rule  of  valuation,  after 
the  contract  had  been  partly  performed,  and  when  the  company 
was  iR  the  enjoyment  of  some  of  the  benefits  which  were  to  I>e 
granted  to  them  on  its  performance,  would  be  a  subversion  of  the 
ri^its  of  the  appellants  under  the  contract,  which  is  inadmissible. 

It  must  f urtner  be  observed  that  the  application  to  vacate  the 
appointment  of  the  commissioners  was  made  and  granted  before 
any  appraisal  or  award  had  been  made  by  them,  and  before  it  could 
be  known  what  effect  they  would  give  to  the  evidence  on  the 

2uestion  of  value,  which  the^  admitted,  and  declined  to  strike  out. 
lommissioner  Clark  stated,  m  answer  to  the  motion  to 
strike  out,  that  he  thought  the  evidence  was  in  the  same  SJmS^  oSniS 
line  as  that  which  was  admitted  on  the  former  trial,  and  gSSSrroE. 
that  he  thought  it  ought  to  be  received  ;  and  Com- 
missioner Dunbar  stated  that  he  was  inclined  to  receive  it,  and 
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give  it  the  weight  he  thought  proper.  There  was  nothing  in  this 
which  was  finfu,  or  which  ehowed  that  the  commissionerB  might 
not,  in  arriving  at  a  decision,  be  guided  in  their  judgment  by  the 
reasoning  of  the  general  term  as  to  tlie  weight  to  be  given  certain 
portions  of  the  evidence,  and  might  not  finiuly  reach  a  just  award. 
Some  of  the  evidence  on  which  Mr.  Bennett  had  based  his  valua- 
tion related  to  facts  explanatory  of  the  capabilities  of  the  property, 
which,  in  our  jud^ent,  was  proper  to  be  considered,  and  some  to 
estimates  and  projects  uncertain  and  conjectural  in  their  character. 
It  was  certainly  not  impossible  that,  in  weighing  this  evidence,  the 
commissioners,  enlightened  by  the  opinion  of  the  general  term, 
might  make  the  proper  discriminations,  and  form  a  sound  judg- 
ment in  the  end.  There  was  no  evidence  impeaching  their  in- 
tegrity in  the  matter,  and  the  learned  counsel  for  the  respondent, 
in  their  argument  in  reply,  expressly  state  that  they  do  not  charge 
actual  dishonesty  on .  the  part  of  the  two  commissioners,  but  do 
charge  an  obstinate  and  perverse  determination  to  follow  in  the 
forbidden  paths,  and  on  tnat  ground  claim  the  right  to  remove 
them  before  it  can  be  ascertained,  b^  their  decision,  to  what  result 
the  paths  alleged  to  be  forbidden  will  lead  them. 

In  answer  to  the  objection  that  the  removal  was,  to  say  the  leasts 
premature,  they  reply  the  finality  of  the  second  i*eport,  under  the 
seneral  railroad  act ;  and  on  this  ground  demand  that  the  appellants 
snould  be  absolutely  debari*ed  of  the  means  of  enforcing  tneir  con- 
tract of  sale  in  the  manner  provided  by  the  contract,  on  the  mere 
apprehension  that  the  commissioners  will,  through  mere  obstinacy 
and  perversity,  make  an  excessive  award  against  them,  and  that  in 
that  cage  they  would  be  without  remedy.  Aside  from  other  an> 
swers  to  this  argument  of  the  respondent,  a  sufficient  one  is  that 
although,  under  the  statute,  the  petitionee  could  not  by  appeal 
obtain  a  review,  on  the  merits,  of  a  second  award,  yet  it  would  be 
within  the  power  of  a  court  of  equity  to  set  aside  any  excessive 
award  obtained  by  fraud  or  the  misconduct  of  the  commissioners^ 
or  for  any  cause  which  would  justify  setting  aside  an  award  of 
arbiti*atora ;  and  in  a  proceeding  like  this  the  same  relief  could  be 
obtained  on  motion.  If  this  application  had  not  been  made,  and 
the  commissioners  had  proceeded  to  a  second  award,  it  could  have 
been  set  aside  if  misconduct  could  be  shown  ;  and  the  same  remedy 
will  again  be  open  to  the  petitioners  if  the  second  award  is  im- 
peachable for  that  cause.  Bnt  it  should  not  be  assumed,  in 
advance,  that  the  coinmissionei*s  will,  in  making  their  final  award, 
be  guiltv  of  misconduct  or  bad  faith,  or  wilful  disregard  of  the 
legal  rigbtiB  of  either  party.  In  this  case  the  apprehension  that 
they  will* do  so  is  mainlv  founded  upon  the  fact  that  their  firat  award 
was  unsatisfactory  to  the  petitioners,  and  was  set  aside  by  the  court 
as  excessive.  The  court  at  general  term  had  power,  on  that  ap- 
peal, to  review  the  awai'd  on  the  merits,  and  oraer  a  rehearing,  and 
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that  order  was  not  reviewable  in  this  court.  What  award  they  will 
make  on  the  rehearing  cannot  now  be  known,  and  the  mere  appre- 
hension that  it  will  be  excessive  is  not  sufficient  to  justify  tueir 
being  prevented  from  making  any.  Livingston  v.  Sage,  95  N.  Y. 
289. 

We  have  no  doubt  of  the  appealability  of  the  order.  It  was 
final,  as  it  necessarily  terminatea  the  proceeding;  and  it  affected  a 
substantial  right,  as  it  deprived  the  appellants  of  the  fruits  of  their 
contract  by  rendering  its  enforcement  impossible. 

The  orc&rs  of  the  genend  and  special  terms  should  be  revei'sed, 
and  the  application  to  vacate  the  order  appomting  commissioners, 
denied,  with  costs. 

(All  concur,  except  Kugeb,  C.  J.,  and  Eabl,  J.,  dissenting.) 

When  Commissioners'  Report  will  bB  Set  Asidei — See  Pueblo,  etc.,  R  Go. 
V.  Rudd,  10  Am.  &  Eng.  K.  U.  Gas.  404;  Port  Huron,  etc.,  R.  Go. «.  Voorheis, 
14  lb.  227;  Marquette,  etc.,  R.  Go.  v.  Houghton,  14  lb.  855;  In  r0  Prospect 
Park,  etc.,  R.  Go.,  14  lb.  862;  In  re  Minneapolis,  etc.,  R.  Go.,  17  lb.  122; 
Grafton  &  G.  R.  Go.  v.  Foreman,  20  lb.  215;  Omaha,  etc.,  R.  Co,  v.  Walker, 
20  lb.  896. 


Jamison 

V. 
BUKLINGTON  AND  W.  R.  Oo. 

(Adwmce  Case,  Iowa.     Octcher  28,  1886.) 

In  proceedings  by  a  railway  company  to  acquire  title  to  land  under  Gocle 
Iowa,  §  1254,  the  time  for  taking  an  appeal  from  the  assessment  of  commis- 
sioners begins  to  run  from  the  time  the  assessment  is  actually  made  and 
reduced  to  writing  and  made  public,  or  in  some  legitimate  manner  brought 
to  the  notice  of  the  parties  interested. 

A  commissioner  is  a  competent  witness  to  show  when  an  assessment  of 
damages  was  actually  made. 

A  ciril  engineer  in  charge  of  the  surreys  and  location  of  the  road  of  a 
railway  company  in  the  county  where  the  appeal  is  taken,  and  having  an 
office  m  the  county,  held,  to  be  an  ^'ageat"  within  the  meaning  of  section 
1254  of  the  Gode,  requiring  service  of  notice  of  appeal  upon  the  ^' agent  or 
attorney  ^*  of  the  company. 

Appeal  from  Mahaska  Circuit  Court. 

The  defendant  caused  a  sheriffs  jury  to  be  impanelled  for  the 
purpose  of  assessing  the  damages  sustained  by  the  plaintiff  for 
the  right  of  way  over  real  estate  owned  by  him.  From  the  assess- 
ment the  plaintiff  appealed  to  the  Circuit  Court,  and  the  defendant 
filed  a  motion  to  dismiss  the  appeal  on  the  grounds  that  the  appeal 
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was  not  taken  in  time^  and  that  the  notice  thereof  was  not  served 
upon  the  agent  of  appellant.  The  court  overruled  this  motion^ 
and  a  judgment  was  entered  against  defendant.  A  motion  for  a 
new  trial  bein^  overruled,  defendant  appeals. 

KdUy  (&  dooper  and  John  F,  Lacey  for  appellant. 

BoUon  dk  McCoy  for  appellee. 

Seevebs,  J. — The  award  or  assessment  of  damages  returned  to 
the  sheriff  by  the  jury  states:  "And  it  appearing  that' John  R. 
Jamison  had  been  dulv  notified  of  the  proceedings  herein,  and  of 
the  time  and  place  where  we  would  view  the  said  premises,  and 
assess  said  damages,  we  did,  on  the  6th  day  of  July,  1883,  at  1 
o'clock  P.M.,  inspect  and  view  the  following  premises,  .  .  .  and 
assess  the  damages  the  ownera  will  sustainj'^^etc.  Such  appniise- 
ment  was  filed  in  the  sheriff's  office  on  the  9th  day  of  July, 
1883.  The  appeal,  if  taken  at  all,  was  taken  by  the  service  of  the 
requisite  notice  on  the  6th  day  of  August,  1883.  It  is  provided 
by  statute  that  either  party  may  appeal  from  '^  such  assessment 
.  .  .  within  thirty  days  after  the  assessment  is  made,  by  giving 
the  adverse  party,  or,  if  such  part;^  is  the  corporation,  its  agent  or 
attorney,  and  the  sheriff,  notice  in  writing  tnat  such  appeal  has 
been  taken."    Code,  §  1254. 

1.  It  is  insisted  by  the  appellant  that  the  time  stated  in  the 
return  made  to  the  sheriff  is  conclusive  evidence  of  the  time  when 
the  assessment  was  made,  and  that  the  time  for  taking  the  appeal 
then  begins  to  run.  We  think  the  time  for  taking  the  appeal 
begins  to  run  from  the  time  the  assessment  is  in  fact 
WEnrmaroB  made,  rcduccd  to  writing:,  and  is  made  public,  or  in 
BEQun  TO  Buir.  some  le^timate  manner  comes  to  the  knowledge  of  the 
parties  interested.  Whether  such  time  precedes  the 
filing  or  placing  the  assessment  in  the  hands  of  the  sheriff  we 
have  no  occasion  to  determine.  Upon  the  hearing  of  the  motion 
certain  affidavits  of  some  of  the  jurors  and  others  were  introduced 
in  evidence^  which  were  uncontradicted,  and  which  fully  warranted 
the  court  in  finding  that  the  jury  viewed  the  premises  on  the  6th 
day  of  July,  but  that  they  in  fact  did  not  make  the  assessment 
until  the  9th,  the  day  it  was  filed  in  the  sheriff's  office.  To  the 
introduction  of  these  affidavits  in  evidence,  counsel  for  the  defend- 
ant objected  on  the  ground  that  the  verdict  or  assessment  was 
thereby  impeached,  and  therefore  the  affidavits  of  the  jurors  were 
incompetent.  The  rule  is  that  the  evidence  of  jurors  may  be 
introduced  to  sustain  a  verdict,  but  not  to  impeach  it,  but  affidavits 
of  jurors  may  be  received  for  the  purpose  of  avoiding  a  verdict  to 
show  any  matter  which  does  not  essentially  inhere  in  the  verdict. 
Wright  V.  Illinois  &  M.  Tel.  Co.,  20  Iowa,  195.  The  assessment 
in  question,  however,  was  not  impeached  in  any  manner  by  show- 
ing when  it  was  actually  made ;  nor  did  such  date  inhei*e  in  and 
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form  a  material  part  of  the  assessment.  It  was  equally  good, 
whether  made  on  th^  6th  or  9th  day  of  July,  and  we  think  the 
affidavits  of  jurora  were  admissible  for  the  purpose  of  showing 
when  it  was  actnally  made. 

2.  The  notice  of  appeal  was  duly  served  on  the  sheriff  and  A. 
F.  Tracy,  "  civil  engineer  and  agent  for  said  company,"  as  appears 
from  the  return  of  the  sheriff.  The  statute  requires  the  notice  to 
be  served  on  the  "  a^nt  or  attorney  "  of  the  company.  The  de- 
fendant insists  that  Mr.  Tracy  was  not  its  accent,  it  is  _ 
not  material  to  inquire,  under  the  foregoing  return,  on 
whom  was  the  burden  on  proof,  or  whemer,  by  appearing  and 
moving  to  dismiss  the  appeal,  the  defective  service,  conceding  it 
to  be  such,  was  waived.  It  will  be  observed  that  the  statute  uses 
the  general  term  ^^  agent,"  and  the  kind  and  chai*acter  of  the 
agency  is  in  no  manner  specified.  From  tlie  evidence  introduced 
below  it  is  quite  clear  Mr.  Tracy  was  the  agent  of  the  defendant 
for  some  purposes.  He  was  the  engineer  in  charge  of  the  surveys 
and  location  of  the  road.  The  defendant  had  an  office  in  the 
county,  and  Mr.  Tracy  was  in  charge  of  it.  He  transacted  busi- 
ness connected  with  procuring  the  right  of  way,  and  we  think  the 
notice  of  appeal  could  be  properly  served  on  him,  and  that  the  de- 
fendant is  bound  thereby,  for  the  reason  that  he  was  an  agent  of 
the  defendant ;  and  this  is  all  the  statute  requires. 

The  ruling  of  the  Circuit  Court  is  affirmed. 

When  time  for  taking  Appeal  from  Assessment  of  Commissioners  begins 
to  run.—Califoniia  So.  R.  Co.  v.  Southern  Pac.  R.  Co.,  20  Am.  &  Ei^.  R.  R. 
Gas.  809;  Note  to  Chicago  &E.  R.  Co.  o.  Blake,  24  lb.  295. 


OmoAGO  AND  Eastern  Illinois  R  Co. 

V. 
LoEB. 

(Adwmce  Oaw,  lUinois.     March  26,.  1884.) 

The  plaintiff  purchased  certain  property  near  the  defendant  railroad  after 
it  was  built  and  in  operation.  He  subsequently  brought  an  action  against 
the  company  to  recover  damages  sustained!^  from  the  o^ration  of  the  rc^  by 
throwing  smoke,  cinders,  and  ashes  upon  his  premises.  M^,  that  there 
can  be  but  one  response  in  damages  on  the  part  of  a  railroad  company  for 
land  taken  or  injured  by  it  under  the  law  of  eminent  domain,  ana  as  the 
original  owner  of  the  property  claimed  to  have  been  damaged  could  have 
sued  and  recovered  for  the  aepreciation  of  the  value  of  the  property,  the  right 
of  action  is  in  him  for  all  damages  that  may  have  been  or  may  be  caused  by 
the  operation  of  the  road,  and  there  is  no  right  of  recovery  in  his  alienee. 
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Appeal  from  Appellate  Conrt,  first  district.    Case. 
Wm.  Armstrong  for  appellant. 
JZ.  0.  MbDaid  for  appellee. 

Sheldon,  C.  J. — This  was  an  action  on  the  case,  brou^t  by 
Adolph  Loeb  against  the  Chicago  &  Eastern  Illinois  K.  Co. 
on  Jane  9, 1880,  in  the  Superior  Court  of  Cook  county,  to  recover 
FAcn.  damages  sustained  from  the  operation  of  defendant's 

railroad  by  throwing  smoke,  cinders,  and  ashes  upon  plaintifPs 
premises.  Upon  a  trial  by  the  court  without  a  jury,  thei-e  was 
judgment  for  the  plaintiff  for  $1200,  which  was  affirmed  by  the 
Appellate  Court  for  the  first  district,  and  the  defendant  appealed 
further  to  this  court. 

The  declaration  avers  that  plaintiff  was  the  owner  of  three  cer- 
tain lots,  in  Chicago,  with  the  buildings  thereon  which  were  used 
for  dwellings,  and  that  defendant  "  wrongfully  and  unjustly  main- 
tained and  operated,  near  by  plaintiff's  property,  divers  railway 
tracks  and  switches  upon  the  street  within  ten  feet  of  the  property ; 
that  steam  engines  have  passed  and  repassed  along  the  property, 
and,  in  doing  so,  have  unlawfully  and  unjustly  caused  to  be  thrown 
thereon,  and  deposited,  in  and  upon  plaintiff's  propertv,  large  quan- 
tities of  smoke,  cinders,  dust,  soot,  ashes,  sparks  of  lire,  and  other 
substances,  and  in  operating  the  same  they  greatly  disturbed  and 
vibrated  tlie  building ;  that,  by  reason  of  Uie  close  proximity  to 
said  premises,  the  defendant  has  constantly  thrown  and  deposited, 
upon  plaintiff's  property,  smoke,  cinders,  soot,  dust,  and  ashes,  and 
other  substances,  which  greatly  damaged  the  same,  and  depre- 
ciated the  value  of  the  property."  There  were  two  pleas — the 
general  issue,  and  the  statute  of  limitations  of  five  yeai*s. 

The  following  facts  appear:  The  Chicago,  Danville  & 
Vincennes  R.  Co.  was  created,  by  a  private  cbai'ter,  February  16, 
1865,  and  during  the  year  1872,  under  its  charter  and  the  provis- 
ions of  an  ordinance  ox  the  city  of  Chicago,  it  built  a  railroad  on 
the  west  side,  and  on  one  of  the  public  streets.  It  used  the  same 
as  a  railroad  until  April,  1877,  when  all  its  property  in  this  State 
was  sold,  under  a  moii;ga^  foreclosure,  to  Messrs.  Hindekoper, 
Dennison,  and  Shannon,  who  afterwards  conveyed  the  same  to  the 
Chicago  &  Nashville  R.  Co. ;  which  company  consolidated 
with  the  State  Line  and  Covington  R.  Co.,  ci*eating  the 
Chicago  &  Eastern  Illinois  R.  Co.,  the  defendant.  The 
j>laintiff,  during  the  year  1876,  purchased  the  three  lots  in  ques- 
tion, being  75  feet  on  May  street,  and  125  feet  on  Carroll  avenue, 
near  the  said  railroad,  which  railroad  had  been  in  constant  opera- 
tion since  1872 ;  and  on  the  lots  there  wei^  four  tenement  houses 
at  the  time  of  his  purchase.  After  he  purchased  the  lots  the  plain- 
tiff purchased  two  more  houses,  and  moved  them  on  the  lots,  mak- 
ing then  six  houses  on  the  lots.    The  plaintiff  rented  the  houses  to 
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tenants,  and  the  same  have,  ever  since  he  became  the  owner 
thereof,  been  occupied  by  his  tenants. 

At  the  trial  the  defendant  submitted  to  the  court  the  following 
proposition  of  law :  The  plaintiff  in  this  case,  having  purchased 
the  property  described  in  the  declaration  after  the  raUroad  was 
built  and  in  operation,  he  cannot  recover  in  this  action  for  the 
matters  stated  in  the  declaration,  for  the  reason  that  the  entire 
<3ause  of  action  for  which  he  is  now  suing  was  in  his  grantor,  and 
it  makes  no  difference  whether  his  erantor  sued  for  the  same  or 
not.  The  court  refused  the  proposition,  and  the  defendant  took 
exception.  The  soundness  of  the  above  proposition  is  to  be  con- 
•considered. 

The  position  taken  by  appellee  is  that  the  operating  of  the  rail- 
way caused  a  private  nuisance  to  his  property  ;  that  the  construc- 
tion of  the  railroad  was  lawful  and  produced  no  damage,  but  that 
{lie  operation  of  the  railroad  was  the  sole  cause  of  the 
injury ;  and  that  in  such  case,  where  the  structure  in  snrau  bb. 
itself  does. not  cause  damage,  but  its  use,  then  the  dam-  whole  ouubt.* 
age  arising  from  the  use  is  the  cause  of  action ;  that 
the  grantee  of  premises  upon  which  a  nuisance  is  erected  is  liable 
for  damages  eiisuinff  from  his  maintenance  of  it,  because  every 
<]ay's  continuance  of  a  nuisance  is  a  new  nuisance.  There  is  quite 
a  weight  of  authority  to  the  effect  that  one  may  bring  suit  for  the 
deterioration  in  value  of  real  property  from  a  nuisance,  alleging  its 
permanency,  and  that  by  such  an  action  the  plaintiff  consents  to 
the  continuance  of  the  nuisance,  and  accepts  the  judgment  recov- 
-ered  as  a  compensation  therefor ;  that  such  recovery  will  have  the 
effect  to  give  the  defendant  a  permanent  right  to  do  the  acts  which 
^constitute  the  nuisance  as  fully  as  though  there  had  been  a  con- 
•demuation  of  the  property  by  the  exercise  of  the  power  of  eminent 
<lomain.  Section  3,  Sutn.  Dam.  413,  414.  Thus,  in  Elizabeth- 
town,  L.  &  B.  S.  B.  Co.  V,  Combs,  10  Bush,  393,  the  action  was 
for  the  throwing  of  smoke,  cinders,  and  ashes  on  premises,  and  the 
•court,  in  speaking  of  the  right  to  a  subsequent  recoverv,  which  was 
denied,  say  :  "  We  have  heretofore  held,  in  actions  for  injury  to 
real  estate  by  trespassers,  that  the  plaintiff  can  only  i*ecover  com- 
pensation for  the  injury  done  up  to  the  commencement  of  the 
•action ;  but  that  was  in  case  of  mjuries  not  continuing  and  per 
manent  in  their  character.  The  injury  in  this  case,  if  any,  is  perma- 
nent and  enduring,  and  no  reason  is  perceived  why  a  single  recovery 
ma^  not  be  had  for  the  whole  injury  to  result  from  the  acts  com- 
plained of.''  And  in  Jeffersonville,  M.  &  I.  R.  E.  v.  Esterle,  13 
Bush,  669,  which  was  also  an  action  for  throwing  of  smoke,  cinders 
and  aslies  on  land,  the  court  say :  "  By  instituting  this  action  for 
•damages,  the  lot-owner,  in  effect,  consents  that  the  railroad  com- 
pany may  continue,  for  all  future  time,  to  use  the  street  as  it  is  now 
using  it,  and,  as  consideration  therefor,  to  accept  such  judgment  as 
37  A.  &  E.  R  Cas.— 27 
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may  be  therein  rendered."  In  Central  Brancli  U.  P.  R.  Co.  v.  An. 
drew8,  26  Kan.  711,  an  action  to  recover  damages  for  interference 
with  an  alley,  it  is  said  by  the  court  npon  this  point :  ^'  The  plain- 
tiff has  chosen  to  consider  the  obstruction  of  the  alley  as  a  per- 
manent injury  to  his  lots — as  a  qtuisi  condemnation,  and  permanent 
taking  and  appropriation,  of  a  certain  interest  in  his  property.  .  .  . 
It  seems  to  us  that  he  gives  his  consent  [that  his  property  snail  be 

Sermanently  appropriated]  when  he  brings  an  action  for  such 
amages.  It  seems  to  us  that  he  then  consents  that  the  i-aih^iad 
company  shall  permanently  appropriate  his  property  in  the  alley, 
for  he  then  brings  his  action  for  damages  because  of  such  appro- 
priation." In  Fowle  v.  New  Haven  &  N.  R.  Co.,  112  Mass.  334, 
where  the  action  was  for  damages  caused  by  the  building  of  a  rail- 
road in  such  a  manner  that  at  times  the  current  of  a  certain  stream 
would  be  thrown  upon  the  plaintifiTs  land,  the  court  say  :  '^  And  if 
it  [the  injury]  results  from  a  cause  which  is  either  permanent  in 
its  character,  or  which  is  treated  as  permanent  by  the  parties,  it  is 
proper  that  entire  damages  should  be  assessed  with  reference  to 
past  and  probable  future  injnry."  And  see  Town  of  Troy  v. 
Cheshire  R.  Co.,  3  Fost.  83 ;  Towers  v.  City  of  Council  BhifFs,  46 
Iowa,  652 ;  Kansas  Pac.  R.  Co.  v.  Mihlman,  17  Kan.  224. 

It  has  frequently  been  held  by  this  court  that,  in  an  action 
brought  for  deterioration  in  the  value  of  real  estate  from  a  nuisance 
of  a  permanent  character,  all  damages  for  past  and  future  injunr 
to  the  property  may  be  recovered ;  and  that  one  recovery  in  sucli 
action  will  be  a  bar  to  all  future  actions  for  the  same  cause. 
Ottawa  Gas  Co.  v.  Graham,  28  111.  73 ;  Illinois  Cent.  R.  Co.  v. 
Grabill,  50  111.  242;  Cooper  v.  Randall,  59  111.  321 ;  Decatur  Gas 
Co.  V.  Howell,  92  111.  19 ;  Chicago  &  A.  R.  Co.  v.  Maher,  91  111. 
312.  The  latter  was  an  action  of  much  the  same  character  as  the 
present.  It  was  an  action  of  trespass,  for  damage  to  the  premises 
of  an  adjoining  land-owner  by  the  construction  and  operation  of  a 
draw  railroad  bridge  across  the  Chicago  river,  on  which  plaintiff's 
property  abutted,  and  which  was  used  as  dock  property.  After  the 
bridge  was  constructed,  and  had  been  in  operation  for  considerable 
time,  Maher,  who  was  the  owner  when  the  bridge  was  built,  sold 
the  premises  to  the  plaintiff  in  the  suit,  who  was  his  wife.  The 
same  question  was  presented  there  as  here — whether  the  plaintiff 
might  recover  for  damages  she  had  sustained  by  the  continuance  of 
the  obstruction  since  she  purchased.  The  solution  of  that  question 
was  found  by  the  court  in  the  determination  that  the  character  of 
the  cause  of  injury  was  such,  from  its  permanency,  that  one  re- 
covery would  be  a  bar  of  all  future  actions  growing  out  of  the 
erection  of  the  structure ;  that  Maher,  the  original  owner,  might 
have  sued  for  and  recovered  all  the  damages  which  were  sustained 
by  the  property  from  the  erection,  whether  at  the  time  or  in  the 
future ;  that,  that  being  true,  the  right  of  action  was  in  him  for  a 
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recovery  of  all  dama^  that  were  or  might  be  caused  by  the  Btrnc- 
tnre,  and,  as  tliat  ri^ht  could  not  be  transferred  to  his  grantee,  the 
plaintiff,  there  was  m  her  no  right  of  recovery.  The  distinction 
which  appellee's  counsel  draws  in  that  case,  that  it  was  one  of  tres- 
pass, some  piles  in  the  protection  of  the  bridge  having  been  actu- 
ally driven  in  Maher's  laud,  does  not  make  a  satisfactory  discrimi- 
nation. There  is  no  significance  in  that  action  having  been  one  of 
trespass,  and  not  case,  as  our  statute  has  abolished  all  distinctions 
between  the  actions  of  trespass  and  trespass  on  the  case.  The  de- 
oision  was  not  rested  upon  the  point  of  that  act  of  trespass  com- 
mitted being  the  only  cause  of  action,  but  upon  the  permanent 
character  of  the  structure  as  giving  a  right  oi  recovery  once  for 
all;  and  the  continuance  of  the  obstruction  since  the  purchase  by 
the  plaintiff  was  urged  as  ground  of  recovery  in  the  case,  which 
was  met  by  the  court  in  the  manner  above  stated. 

If  the  above  doctrine  as  to  entireness  of  recovery  in  one  action, 
where  the  cause  of  injury  is  of  a  permanent  kind,  is  to  be  admit- 
ted, it  should  apply  peculiarly  in  this  character  of  case.  The  cause 
of  damage  here  is  not  a  nuisance  proper. 

A  railroad  track  laid  upon  a  street  of  a  city  by  authority  of  law, 
properly  constructed,  and  operated  in  a  skilful  and  careful  manner, 
IS  not  in  law  a  nuisance.  Randle  v.  Pacific  R.,  66  Mo.  j^^^^ 
332;  Danville  R.  Co.  v.  Com.,  73  Pa.  38.  In  Illinois  btrbbto^  SL 
Cent.  R.  Co.  v.  Grabill,  above  cited,  it  was.  said :  "'""^^^ 
^^  There  is  no  complaint  in  the  declaration  of  annoyance  by  the 
running  of  engines,  the  escape  of  steam,  or  otherwise,  near  her 
[plaintiff's]  premises.  Such  consequences  of  the  construction  and 
use  of  railroads  must  be  borne  by  all  living  near  them,  and  without 
hope  of  redress,  for  they  are  inseparable  from  the  purposes  and  ob- 
jects of  such  structures."  And  see  Moses  v.  Ft.  Wayne  &  C.  R» 
Co.,  21  111.  516. 

There  is  no  complaint  here  that  the  railroad  is  not  properly  con* 
structed,  or  that  it  was  not  operated  in  a  skilful  and  careful  man- 
ner. It  belongs  to  the  idea  of  a  nuisance  that  it  is  abatable.  In 
the  original  actions,  assize  of  nuisance  and  qtcod  permittat  vros- 
temeref  the  former  being  brought  against  the  one  who  leviea  the 
nuisance,  and  the  latter  against  the  alienee  of  him  who  levied  the 
nuisance,  the  judgment  thereon,  besides  damages  for  the  temporary 
loss  sustained,  was  for  an  abatement  of  the  nuisance.  These  actions 
finally  went  into  disuse,  and  the  action  on  the  case  became  the 
remedy,  and  a  party  injured  by  a  private  nuisance  might  bring  his 
action  toties  qitotieSyXintil  the  obstinacy  of  the  party  maintaining 
such  nuisance  should  be  overcome  by  repeated  recoveries  against 
him,  and  the  nuisance  be  abated.  3  Bl.  Comm.  222.  But  a  rail- 
road, or  the  operation  of  it,  is  not  to  be  abated.  It  is  built  for  the 
accommodation  of  the  public.  This  is  the  object  which  justifies 
he  ezeroise  of  the  power  of  em  inent  domain,  and  the  public  wet 
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fare  demands  that  there  should  not  be  discontinuance  of  the  opera- 
tion of  a  railroad.  Thus,  there  is  not  in  such  case  the  same  reason 
as  exists  in  cases  of  ordinary  private  nuisance  for  allowance  of  bring- 
ing actions  as  injury  is  done,  which,  as  Blackstone  says,  will  have 
the  same  effect  as  assize  of  nuisance,  or  qicod  permiUaty  '^  unless  a 
man  has  a  very  obstinate  as  well  as  ill-natured  neighbor,  who  had 
rather  continue  to  pa^'  damages  than  remove  the  nuisance." 

For  the  class  of  injuries  here  sued  for  there  was  no.  remedy,  as 
■we  understand,  previous  to  the  constitution  of  1870.  The  consti- 
tution of  1848  provided  only  that  private  property  should  not  be 
taken  for  public  use  without  just  compensation.  The 
SSm^'undSe  provision  for  the  first  time  was  incorporated  in  the  con- 
™k8.  «*"*"^-  stitution  of  1870  that  "  private  property  shall  not  be 
taken  or  damaged  for  puolic  use  witnout  just  compen- 
sation. Such  compensation,  when  not  made  by  the  State,  shall 
be  ascertained  by  a  jury  as  shall  be  prescribed  by  law."  Before 
the  adoption  of  the  latter  constitution,  where  there  was  land  taken 
for  public  use,  there  was  provision  for  compensation.  But  where 
there  was  other  disconnected  land  not  touched  by  the  improve- 
ment, but  damaged  merely,  as  complained  of  in  this  case,  no  com* 
pensation  was  provided.  To  meet  this  want,  the  clause  of  the  con- 
stitution, restrictive  of  the  exercise  of  the  power  of  eminent  do- 
main, provides  that  private  property  shall  not  be  taken  or  damaged 
for  puolic  use  without  just  compensation.  We  think  it  to  be  within 
the  true  intent  and  meaning  of  this  provision  as  to  damage  that 
there  should  be  but  one  proceeding  for  recovery  of  damag^e,  in 
which  there  should  be  recovery  for  the  entire  damage,  past,  pres- 
ent, and  future;  that  it  should  be  similarly  regarded,  in  this 
respect,  as  the  provision  in  regard  to  the  taking  of  property,  where 
there  is  but  one  proceeding,  and  an  assessment  of  compensation 
and  dama^  once  for  all.  The  two  provisions  are  coupled  to- 
gether, and  are  both  in  restriction  of  the  exercise  of  the  power  of 
eminent  domain. 

In  respect  to  the  awarding  of  compensation  for  the  taking  of 
private  property  for  public  use.  Mills,  in  his  work  on   Eminent 


Domain,  §  216,  says :  ''  The  appraisement  embraces  all 
roRrSmfo  rai-  past,  present,  and  future  damafres  which  the  improve- 
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3JoociMi8iy»  ment  may  thereafter  reasonably  produce."  Had  the 
*""""*  "  railroad  track  in  this  case  been  laid  over  a  portion  of 
one  of  the  these  lots,  then,  in  the  condemnation  proceeding  for 
the  taking  of  such  portion,  compensation  would  have  been  assessed 
for  the  value  of  the  portion  thus  taken,  and  for  the  damage  to  the 
residue  of  the  lot  not  taken.  Such  assessment  would  have  em- 
braced all  future  damage.  As  well  here,  in  this  case  of  no  taking 
of  land,  might  all  the  damages,  past  and  future,  from  the  operation 
of  the  railroad,  be  assessed  as  they  might  be  to  the  remainder,  in 
fiuch  supposed  case  of  the  taking  of  a  part  of  the  piece  of  land.    If 
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there  might  be  successive  recoveries  from  time  to  time  of  the  con- 
stantly recurring  damages,  then,  as  was  said  in  the  Grabill  case,  '^  a 
similar  recovery  might  be  had  at  every  term  of  the  court,  and,  in 
this  shape,  the  plaintiff  mi^ht  recover  tenfold  the  value  of  the 
property."  We  do  not  thiuK  that  this  constitutional  provision  in- 
tended any  such  result — that  the  just  compensation  given  for  the 
damaging  of  land  might  be  greater  than  that  for  the  taking  of  the 
land. 

The  just  compensation  to  be  made  for  damage  to  land  was,  in  our 
opinion,  intended  as  an  indemnity,  not  for  successive,  constantly- 
accruing  damages,  as  they  may  anerwards  be  suffered,  but  for  all 
the  damage  the  land*  owner  may  suffer  from  all  the  future  conse- 
quences of  the  careful  .and  prudent  operation  of  a  i*ailroad ;  it 
Doing  the  immediate  damage  done  to  tne  land-owner^s  estate  by 
changing  its  permanent  condition,  and  impairing  its  pi*esent  value. 
See  Heard  v.  Middlesex  Canal  Co.,  5  Mete.  81.  The  action  for 
damage  may  be  regarded  as  in  the  nature  of  one  kind  of  con- 
demnation proceeding.  Upon  this  point  of  estimation  of  damages, 
it  was  said  in  the  Maher  case  that,  the  structure  being  permanent  in 
its  character,  ^^  it  could  be  determined  with  a  reasonable  degi'ee 
of  certainty  how  much  it  depreciated  the  value  of  the  land,  as  a 
permanent  structure — ^how  much  less  it  was  woith  after  the 
erection  of  the  structure  than  before."  This  measure  of  damages 
is  recognized  in  the  cases  above  cited  from  Bush^and  in  Chicago  & 
1.  R.  Co.  V.  Baker,  73  111.  316,  and  Chicago  &  P.  K.  Co.  v.  Stein,  75 
III.  41 ;  and  also  in  Powers  v.  City  of  Council  Bluffs,  supraj  a  case  of 
damage  to  premises  resulting  from  the  improper  construction  of  a 
ditch,  where  the  court  say  :  ^^  The  plaintiff's  aamage  was  suscepti- 
ble of  immediate  estimation.  No  lapse  of  time  was  necessary  to 
develop  it.  It  was  the  difference  between  the  value  of  his  lots  as 
they  would  have  been  if  the  ditch  had  been  properly  constructed, 
and  the  value  of  them  as  they  were,  with  the  ditch  as  it  was." 
Page  657.  And  on  page  656  it  was  said  :  "If  the  cause  of  the 
injury  is  permanent,  the  damage  can  be  foreseen  and  estimated." 
W  ith  so  much  of  certaintj"^,  can  the  benefits  or  damages  to  real 
property  which  will  result  from  the  construction  of  a  railroad  be 
foreseen — that  the  mere  location  of  the  line  of  railroad  has  an  im- 
mediate effect  upon  the  value  of  real  property  in  the  vicinity,  in 
enhancing  or  depreciating  it  ?  As  all  the  damages,  then,  which 
will  be  sustained  as  the  necessary  result  of  the  operation  of  the 
road,  can  be  immediately  estimated  at  the  time  of  tne  construction 
and  putting  in  operation  of  a  railroad,  from  the  effect  on  the  value 
of  the  land  to  be  damaged,  it  would  seem  to  answer  all  just  pur- 
pose of  the  land-owner  to  allow  but  one  action,  in  which  there 
might  be  recovery  for  all  damans.  The  allowance  of  successive 
actions  for  damage,  as  it  should  occur  from  dav  to  day,  as  new 
damage,  would  seem  to  serve  but  the  purpose  of  harassing  and  the 
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wasting  of  means  id  expenses  of  litigation.    The  law  does  not 
favor  tlie  multiplying  of  actions. 

A  farther  view  is  that  the  plaintiff  purchased  the  property  as  it 
was,  with  its  surroundings.  The  railroad  was  there,  and  in  oper- 
j^^j^^^^j^j^  ^,  ation,  and  plaintiff  bought  the  property  with  the  dis- 
pRopsRTT  **'  advantage  of  the  railroad.  The  railroad  must  be  pre- 
tou^db.  sumed  to  have  decreased  the  market  value  of  the 
propertv  from  what  it  would  have  been  witliout  the 
road,  and  it  is  to  be  taken  that  plaintiff  paid  but  this  decreased 
value  for  the  property ;  so  that,  in  effect,  he  has  been  allowed  for 
all  these  damages,  resulting  necessarily  from  the  operation  of  the 
railroad,  in  the  reduced  price  which,  on  that  account,  he  paid  for 
the  property,  and  for  him  now  to  recover  for  such  damages  in  this 
action  would  be  getting  for  himself  a  double  allowance  for  the 
same  thing — these  damages. 

The  conclusion  is  that,  as  the  former  owner  could  have  sued  and 
recovered  for  the  depreciation  in  the  value  of  the  property  caused 
by  the  railroad,  the  right  of  action  was  in  him  for  a  recovery  of  all 
damages  that  were  or  might  be  caused  in  the  operation  of  tiie  rail- 
road, and  that  there  is  no  right  of  recovery  in  his  alienee,  the  ap- 
pellee. It  follows  that  there  was  error  in  refusing  the  above 
proposition  of  law,  and  the  judgment  will  be  reversed,  and  the. 
cause  remanded. 

Dickey,  J. — I  cannot  concur  in  the  views  here  expressed.  I  do 
not  think  our  laws  give  to  railroad  companies  a  right  by  pre- 
scription in  five  years,  without  payment  of  compensation.  If 
possible,  I  will  prepare  an  opinion  expressive  of  my  views  of  this 
case. 

.  The  appellee  thereupon  filed  a  petition  for  rehearing,  which  was 
overruled,  and,  October  5, 1886,  Scliolfield  J.,  handed  down  the  fol- 
lowing opinion,  concurring  in  the  judgment  of  the  court  as  set  out 
above  in  the  opinion  of  Sheldon,  C.  JT: 

ScHOLFiELD,  J. — As  I  Understand  this  record,  I  concur  in  the 
indgment  rendered,  and  I  also  concur,  in  the  main,  in  the  reason- 
ing of  the  opinion  by  Mr.  Justice  Sheldon.  To  avoid  misappre- 
hension, however,  I  prefer  to  state,  in  my  own  way,  briefly,  the 
pounds  on  which  my  conclusion  is  based.  A  railroad 
Railroad     n  m  the  strccts  of  a  citv,  whcu  uot  authorized  by  law, 
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8AMCK  PBB  8s-  IS  a  uuisancc  per  se  :  and  hence  there  may,  m  such 
FRovwioHB.  cases,  be  recoveries  by  those  whose  property  is  injured 
thereby,  from  time  to  time,  until  it  shall  be  abated. 
But,  before  the  adoption  of  our  present  constitution,  it  was  held  that, 
where  there  was  legislative  authority,  a  city  council  might  authorize 
the  location,  construction,  and  operation  of  railroads  m  the  streets 
of  cities,  and  that  there  could  be  no  recovery  by  adjacent  property 
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holders  for  injaries  sastaiiied  in  consequence  of  their  location, 
or  of  their  construction,  or  of  their  operation  in  the  usual  and 
ordinary  manner  of  constructing  or  operating  railroads,  that  all 
damages  thus  arising  were  darmtum  absque  injuria.  Moses  v. 
Pittsburgh,  Ft,  W.  &  C.  R.  Co.  21  111.  522  et  aeq.  The  onl;jr  clause 
in  our  present  constitution  affecting  the  question  is  that  which  pro- 
Tides  that  ^^  private  property  shall  not  be  damaged  for  public  use 
without  lust  compensation."  This  court  held,  in  Stetson  v* 
Chicago  &  E.  B.  Co.,  75  111.  74  ^and  the  ruling  has  since  been  fol- 
lowed in  kindred  cases),  that  it  is  not  indispensable  to  the  right  to 
construct  and  operate  a  railroad  in  the  streets  of  a  city  that  the 
damages  occasioned  thereby  to  adjacent  property  holders  shall  have 
been  previously  ascertained  and  paid ;  in  other  words,  that  a  rail- 
road may  be  lawfully  constructea  and  operated  in  the  streets  of  a 
citv,  notwithstanding  it  shall  cause  injuries  to  adjacent  property 
holders,  the  damages  resulting  from  which  shall  not  have  been 
previously  ascertained  and  paid. 

It  is  sufficiently  accurate  to  say  that  this  railroad  is  permanent. 
The  company  is  authorized,  by  its  charter  and  bv  an  ordinance  of 
the  city  council,  to  locate  and  construct  its  road  m  the 
street.  The  risht  to  locate  and  construct  a  railroad  uSmSl>w  ». 
implies  the  rigut  to  operate  it  in  the  usual  and  ordi-  '^^' 
nary  manner,  and  while  the  constitution  requires  that  damages 
arising  from  injuries  therebv  occasioned  shall  be  compensated,  yet, 
according  to  the  doctrine  of  the  Stetson  case,  such  injuries  are  not 
in  the  nature  of  a  nuisance,  for  which  the  railroad  can  be  abated, 
but  are  rather  in  the  nature  of  a  condition  subsequent.  It  must 
result  from  the  railroad  being  lawfullv  constructed  in  the  street, 
and  from  the  company  having  the  implied  right  to  use  and  oper- 
ate it  as  railroads  are  ordinarily  used  and  operated,  that  the  rail- 
road company  has  the  further  necessarily  incidental  right  to  injure 
adjacent  property  in  the  manner  and  to  the  extent  that  such  ordi- 
narv  use  and  operation  will  necessarily  injure  it,  subject  to  the  right 
of  the  owner  to  have  compensation  made  therefor.  And,  the  railroad 
being  permanent,  the  injury  must  be  equally  permanent,  affecting 
the  property  from  the  time  the  road  is  constructed  ;  and  a  ri^ht  of 
action  therefore  then  accrues,  on  the  authority  of  the  cases  referred 
to  in  the  opinion  of  Mr.  Justice  Sheldon,  to  recover,  once  for  all, 
the  damages  resulting  from  the  injuries  sustained  to  the  propertv, 
and  it  is  manifestly  upon  this  assumption  that  the  general  assembly 
have  provided  in  the  Eminent  Domain  Act  for  the  compensation, 
once  for  all  of  such  damages.  The  authority  to  lay  tracks  in  the 
streets  measures  the  extent  of  the  contemplated  probable  use ;  and, 
on  the  question  of  damages  to  adjacent  property,  it  is  therefore  to 
be  assumed  that  the  tracks  authorized  to  be  laid  may  be  used  to 
the  full  measure  of  their  capacity;  and  so,  at  once  and  ever 
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after,  the  character    and  degree  of  damages  BQStained  by  the 
adjacent  property  holder  is  patent  to  all. 

I  concede  that  if,  after  the  road  is  constrncted,  authority  he 
given  by  the  city  council,  and  new  tracks  shall  be  laid  which  were 
not  within  the  authority  conferred  by  the  council  when  the  road 
was  constructed,  and  adjacent  property  holders  shall  be  injured  by 
such  new  tracks,  or  such  new  and  more  burdensome  use,  they  maj'- 
recover  for  the  damages  resulting  therefrom  ;  and  I  also  concede 
that  the  adjacent  property  holders  may  recover  from  time  to  time 
for  damages  resulting  from  wilful  or  negligent  acts  as  to  which 
the  company  would  not  have  been  protected  by  its  charter,  and 
the  license  and  the  authority  of  the  city  council  to  lay  its  tracks  in 
the  streets,  before  the  adoption  of  the  present  constitution.  But 
the  vibration  caused  to  appellee's  property,  the  casting  of  smoke, 
soot,  etc.,  upon  it,  h^re  complained  of,  I  understand,  result  from 
the  ordinarily  prudent  use  and  operation  of  the  railroad  as  such 
roads  are  in  general  used  and  operated.  The  injury  for  which 
damages  are  claimed  is  that  necessarily  to  be  anticipated  as  i-esult- 
ing  from  the  mere  fact  of  the  prudent  construction  and  operation 
of  a  railroad  in  the  streets  of  a  populous  city. 

Owner  at  Time  Track  it  Laid  Can  Alone  Recover  Damages — A  Subte- 

Suent  Vendee  Cannott— See  Dixon  «.  B.  &  P.  R.  Co.,  8  Am.  &  Eng.  R.  R. 
as.  201. 


Uniaokb 

V. 

Chicago,  Milwaukee  and  St.  Paul  R.  Co. 

(Advance  Ccue,  Wiaeoniin.    November  Z^  1886.) 

Where  premises  sought  to  be  condemned  for  railroad  purposes  have  beeD 
vacated  by  the  tenant,  have  remained  unoccupied,  and  no  rent,  accruing  after 
the  date  of  the  filing  of  the  award,  has  been  received  by  the  owner  thereof, 
the  sum  awarded  as  damages  bears  interest  from  the  date  of  such  filing  while 
an  appeal  from  the  award  is  pending,  even  though  the  company  have  paid 
the  money  into  court,  and  have  not  taken  possession. 

In  proceedings  to  condemn  land  for  a  railroad  an  expert  witness  may,  for 
the  purpose  of  impeaching  his  competency  as  an  expert,  be  cross-examined 
as  to  the  value  of  other  real  estate  in  the  vicinity,  without  showing  that  the 
same  was  similar  in  character  and  value  to  the  condemned  property,  %pd  he 
may  also  be  asked  if  he  was  not  aware  that  several  lots — part  of  such  real 
estate — had  been  sold  at  sums  greatly  in  excess  of  his  estimate  of  their  value. 

Appeal  from  Circuit  Court,  Milwaukee  county. 
In  July,  1885,  the  appellant  issued  the  usual  statutory  proceed- 
ings  to  condemn  to  its  use  a  IjM'ge  amount  of  property  m  the  city 
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of  Milwaukee,  including  the  east  50  feet  of  lot  15,  block  86,  in  the 
Fourth  ward,  owned  by  the  plaintiff,  and  situated  on  the  north* 
eaet  corner  of  Second  and  Fowler  streets,  having  a  frontage  of  50 
feet  on  Second  street,  and  a  depth  of  150  feet  on  Fowler  street. 
Commissioners  were  thereupon  appointed  by  the  court,  who  after- 
wards, on  the  15th  of  August,  1885,  filed  tlieir  report,  whereby 
they  awarded  as  damages  n>r  the  value  of  the  east  50  feet  con- 
demned to  the  use  of  the  appellant,  $3700,  and  $1300  as  the  dimi- 
nution in  value  of  the  remainder  of  the  lot  by  reason  of  the  taking 
and  thfi  operation  of  a  railwav  over  the  east  50  feet ;  in  all  $5000» 
August  29,  1885,  the  plaintiff  appealed  from  the  award  of  the 
Circuit  Court.  October  12,  1885,  the  railway  company  paid  to 
the  clerk  of  the  court  the  amount  of  the  award,  with  a  notification 
to  him  that  defect  of  title  to  or  incumbrance  upon  the  land  sought 
to  be  condemned  was  suggested  in  the  petition,  and  requiring  him 
to  retain  the  money  until  the  matter  be  determined  by  the  court* 
The  cause  was  tried  in  Febiniary,  1886,  and  resulted  in  a  special 
verdict,  finding  the  value  of  that  part  of  the  lot  condemned  to  the 
use  of  the  company  to  have  been,  on  the  15th  day  of  August,  1885^ 
$3750,  and  the  depreciation  in  value  of  the  remainder  of  the  lot 
$2000 ;  also  that  the  plaintiff  was  then  and  still  is  the  owner  of  the 
lot  in  question.  A  motion  by  the  defendant  for  a  new  trial,  was 
denied.  The  plaintiff  moved  for  judgment,  upon  the  special  ver- 
diet,  for  the  sum  of  $5750,  with  interest  from  August  15,  1885, 
and  costs,  Vhich  motion  was  ^ranted,  and  judgment  thereupon 
entered  accordingly,  from  which  the  railway  company  appeals  to 
this  court.  On  the  hearing  of  the  motion  for  judgment  it  was 
shown  that  the  railway  company  had  not  taken  actual  possession  of 
the  land  cdndemlied. 

Wilsoiij  Graham  and  Jenkins^   Winkler^  Fish  <b  Smith  for 
respondent. 

John  W.  Ca/ry  for  appellant. 

Lyon,  J, — 1.  The  question  chiefly  argued  on  this  appeal  is  that 
of  interest.  The  contention  on  benali  of  the  railway  company  is 
that,  inasmuch  as  it  had  not  taken  actual  possession  of  the  con- 
demned premises,  it  is  inequitable  to  require  it  to  pay  interest  on 
the  sum  paid  into  court,  for  the  use  of  the  owner  thereof,  after  the 
date  of  such  payment.  The  argument  is  that  the  com-  ^^^^^^  ^^ 
pany  is  required  by  law  to  pay  the  money,  and  it  amouht  op 
should  not  be  compelled  to  pay  it  and  also  to  pay  in-  ^^^^' 
teredt  on  it  accruing  thereafter.  The  general  rule  in  this  State  is 
that,  pending  an  appeal  from  the  award,  the  sum  awarded  dmws 
interest  from  the  filing  of  the  award.  West  v.  Milwaukee,  L.  S. 
ife  W.  R.  Co.,  56  Wis.  318 ;  s.  c,  10  Am.  &  Eng.  R!  R.  Cas.  516. 
This  rule  rests  upon  the  ground  that,  upon  such  filing,  the  money 
awarded  becomes  due  and  payable,  although  no  execution  can  issue 
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therefor  until  the  companj  has  been  in  default  60  days.  There 
may  be  equitable  consioerations,  however,  which  will  take  a  given 
case  out  of  the  rnle.  For  example,  if  the  sum  awarded  be  paid  or 
tendered  to  the  owner  of  the  land  condemned,  instead  oi  being 

f>aid  into  court  (as  ,it  may  be  under  section  1850,  Eev.  St,  with 
ike  effect  as  if  paid  into  court),  no  interest  thereon  should  be 
allowed  after  such  payment  or  tender.  Again,  if  the  owner  shall 
receive  the  amount  of  an  award  which  has  been  paid  into  court, 
interest  thereon  will  cease  from  that  time.  Tt  is  said  in  some  of 
the  cases  that  if  the  owner  have  the  profitable  use  of  the  premises, 
or  has  received  rent  pending  tiie  appeal,  the  interest  suould  be 
abated  accordingly.  This  court,  in  tne  case  last  cited,  intimated 
that  if  the  value  of  such  beneficial  use,  or  such  rents,  equal  the  in- 
terest, no  interest  should  be  allowed. 

This  case  is  not  within  either  of  these  exceptions  to  the  general 
rnle.  The  sum  awarded  has  not  been  paia  or  tendered  to  the 
plaintiff.  On  the  contrary,  the  railway  company  expressly  in- 
structed the  clerk  of  the  court  to  withhold  it  irom  him.  He  did 
not  receive  the  money  before  judgment.  Indeed,  the  statute  pro- 
vides no  way  by  which  he  could  obtain  it.  On  the  motion  for 
judgment  it  was  made  to  appear  that  the  condemned  land  was 
rented  property ;  that  the  plaintiff's  tenant  left  it  two  weeks  after 
the  award  was  filed  ;  that  it  has  since  been  unoccupied ;  and  that 
he  has  received  no  rent  therefor  accruing  after  such  filing.  As  to 
the  damage  to  the  balance  of  the  plaintiff's  lot,  not  liaken,  obvi- 
ously these  questions  of  rent  and  beneficial  use  have  no  application. 
The  damage  was  done  when  the  other  portion  of  the  lot  was  taken, 
and  it  was  assessed  with  reference  to  the  continued  occupancy 
thereof  by  the  owner. 

It  has  been  said  that  if  the  owner  appeals,  and  is  the  sole  occu- 
pant, interest  should  not  be  allowed.  Why  not?  What  justice  or 
BFracT  OF  AT-  reason  is  thei*e  in  imposing  upon  the  owner  the  loss  of 
!^ijf'  **oi5oS  interest  because  he  avails  himself  of  his  statutory  right 
pAMCT.  ^Q  h2Lve  the  award  of  the  commissioners  reviewed  by  a 

court  and  jury?  We  cannot  approved  such  a  rule.  Again,  it 
has  been  laid  down  that,  until  possession  is  taken  by  the  railway 
company,  interest  is  not  allowed.  The  I'eason  given  is  that  uittil 
then  a  toeiut penitenticB  remains  to  those  moving  the  condemnation, 
and  the  money  is  not  considered  as  detained.  However  this  may 
be  elsewhere,  it  will  be  difficult  to  find  in  our  statute  tlie  loaus 
penitenticB  after  the  award  is  filed,  when  the  owner  may  have  ex- 
ecution for  the  sum  awarded  if  it  remains  unpaid  for  60  days  aif ter 
such  filing.  Hence  the  reason  of  the  rnle  last  above  stated  fails  in 
this  State,  and  consequently  the  rule  also  fails. 

It  should  be  observed  that  the  burden  is  upon  the  party  seeking 
to  condemn  land  to  show  the  existence  of  conditions  which  wiU 
operate  to  take  a  given  case  out  of  the  general  rule  in  respect  to 
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interest.  It  is  not  sufficient  to  show  merely  that  sach  party  has 
not  actually  taken  possession  of  the  land.  The  fact  that  it  has 
been  condemned,  and  is  liable  an  any  time  to  be  so  possessed,  will 
necessarily,  in  most  cases,  seriously  interfere  with  its  beneficial  use 
by  the  former  owner— often  entirely  destroy  it. 

The  case  of  Feiten  v.  Oity  of  Milwaukee,  47  Wis.  494,  is  relied 
upon  by  counsel  for  the  i*ailway  company  as  an  authority  against 
the  allowance  of  interest  in  this  case.  There  the  city  commenced 
two  proceedings  to  condemn  land  for  the  purposes  of  a  street,  but, 
before  any  appraisal  of  damages  and  benefits  was  made,  it  aban- 
doned both  of  them.  The  ri^it  of  the  city  to  do  so  was  not  de- 
nied. The  action  was  brought  by  the  owner  of  the  land  to  recover 
damages  for  certain  allied  acts  and  omissions  of  the  city  pending 
the  proceedings,  affecting  the  property,  and  for  the  alleged  de- 
preciation in  the  rental  value  oi  the  property  caused  by  the  pend- 
ency of  the  proceedings.  The  nature  of  the  case,  and  the  grounds 
upon  which  the  judgment  was  vested,  are  thus  stated  in  the  opinion  : 
^' It  is  only  the  ordmary  case  of  incipient  proceedings  to  condemn 
property  to  the  f>ublic  use,  abandoned  before  consummation  ;  and 
m  all  such  cases  if  the  city  does  not  exceed  its  lawful  authority,  to 
the  injury  of  the  owner,  pending  the  proceeding,  it  cannot  be 
held  liable  for  damages  which  the  owner  may  incidentally  sustain 
by  reason  of  the  proceedings.  Such  is  the  tenure  by  which  all 
property  subject  to  be  taken  for  public  use  is  held."  Because  the 
complaint  failed  to  show  that  the  city  had  exceeded  its  lawful 
authority,  to  the  injury  of  the  owner,  a  demurrer  thereto  was  sus- 
tained. We  have  here  a  different  case,  calling  for  the  application 
of  different  rules  of  law.  We  conclude  that  interest  was  properly 
allowed  from  the  date  of  filing  the  award. 

2.  A  witness  called  by  the  defendant,  and  examined  as  an  expert, 

{rave  an  opinion,  on  his  direct  examination,  of  the  value  oi  the 
and  condemned.  On  cross-examination  the  court  per- 
mitted him  to  be  interrogated,  and  he  gave  his  opinion 
as  to  the  value  of  other  real  estate  in  the  same  vicinity, 
without  any  showing  that  the  same  was  similar  in  charac- 
ter and  value  to  the  condemned  propei-ty.  The  tendency  of  the 
testimony  thus  elicited,  was  to  test  tne  competency  of  the  witness  as 
an  expert,  and  thus  to  enable  the  jury  to  determine  intelligently  the 
weight  that  should  be  ^iven  to  his  opinion  of  the  value  of  the 
premises  in  question.  Had  witness  disclosed,  on  such  cross-exami- 
nation, that  he  was  ignorant  of  the  value  of  any  other  real  estate  in 
that  vicinity,  that  would  have  destroyed,  or  at  least  greatly  im- 
paired, the  force  of  his  opinion  of  the  value  of  the  land  condemned. 
In  this  view,  we  think  the  interro^tories  objected  to  were  within 
the  range  of  legitimate  cross-examination.  We  must  not  be  under- 
stood as  holding  that  such  testimony  is  admissible  on  the  direct 
examination  of  an  expert  witness  in  such  a  case,  without  proof  that 
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the  other  real  estate,  concerning  which  he  is  interrogated,  is  similar 
in  character,  location  and  valne  to  the  land  in  question  in  the 
action.  Probably  it  is  not.  Washburn  v.  Milwaukee  <S^L.  W,  R. 
Co.,  59  Wis.  364 ;  s.  c,  20  Am.  &  Eng.  R.  R.  Cas.  225. 

The  same  witness  was  asked,  on  cross-examination,  concerning 
each  of  several  lots  (the  valne  of  which  he  had  estimated,  as 
before  stated),  whether  he  did  not  know,  and  whether  it  was  not  a 
fact,  that  at  about  the  time  of  the  condemnation  proceedings,  each 
such  lot  was  sold  at  a  sum  named  in  the  interrogatory,  which  sum 
was  greatly  in  excess  of  the  estimated  value  testified  to  by  the  wit- 
ness. We  think  this  was  proper  cross-examination.  But  if  it  was 
not,  inasmuch  as  the  witness  denied  knowledge  of  any  such  sales, 
no  l)arm  resulted  to  the  defendant. 

This  disposes  of  all  the  grounds  alleged  for  a  reversal  of  the 
judgment,  adversely  to  the  defendant 

The  judgment  must  be  affirmed. 


Seefeld 

V. 

Ohioaoo,  Milwaukee  and  St.  Paul  R.  Co. 

(Advance  C<ue,  Witoannn,    Notmber  8,  1886.) 

The  records  of  conveyances  of  other  lots  in  the  vicinity  are  inadmissible 
on  behalf  of  a  land-owner  to  prove  the  value  of  land  'sought  to  be  condemned 
by  a  railroad  company  for  a  right  of  way. 

In  an  action  to  condemn  lauds  by  a  railroad  company  for  a  right  of  way, 
the  office  of  a  view  is  to  enable  the  jury  to  determine  the  weight  of  conflict- 
ing testimony  respecting  value  and  damage. 

In  a  controversy  between  a  railroad  company  and  an  owner  of  land  respect- 
ing the  damages  sustained  by  the  owner  for  the  right  of  way  proposed  to 
be  taken,  the  owner  cannot  have  read,  on  the  trial,  the  notice  oi  appeal  of 
the  railroad  company,  in  which  the  sum  awarded  him  by  commissioners  is 
stated. 

A  land-owner  is  entitled  to  interest  on  the  whole  sum  assessed  by  the  jury 
as  compensation  for  a  right  of  way  condemned  by  railroad  company  from  the 
date  of  the  filing  of  awiud  by  commissioners. 

Appeal  from  Circuit  Court,  Milwaukee  county. 

This  is  an  action  brought  by  the  appellant  to  condemn  lot  12^ 
block  75,  in  the  Fourth  ward  of  the  city  of  Milwaukee,  for  railroad 
purposes.  A  large  number  of  other  condemnations  were  included 
m  tne  same  proceeding.     Commissioners  were  duly  appointed  and 
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£led  their  report  on  the  15th  day  of  Aagnst,  1885,  awarding  to 
the  reepondents  tlie  sum  of  $10,500,  which  amount  was  paid 
into  court  on  tlie  12th  day  of  October,  1885,  for  the  use  and 
benefit  of  the  respondent,  and  on  the  25th  day  of  Au^st  he 
appealed  to  the  Circuit  Court.  The  cause  was  tried  on  tne  27th 
day  of  October,  1885.  After  the  jury  was  sworn  a  view  cf  the 
premises  was  had.  On  the  trial  oi  the  cause  a  verdict  was  re- 
turned for  tlie  respondent  for  the  sum  of  $12,987.50,  and  the 
further  sum  of  $189.37  interest  from  date  of  filing  the  award  to 
date  of  verdict,  amounting  in  all  to  the  sum  of  $13,176.87.  A 
motion  to  set  aside  said  verdict  and  for  a  new  trial  was  made  and 
•denied,  and  afterwards,  and  on  the  6th  day  of  January,  1886, 
judgment  was  entered  upon  said  verdict  for  the  amount  thereof, 
and  the  additional  sum  of  $174.21  interest  thereon  from  the  time 
of  the  trial,  and  the  sum  of  $46.68  costs,  amounting  in  all  to  the 
sum  of  $13,397.76.  From  said  judgment  this  app^  is  taken  by 
the  defendant  coinpany. 

Ma/rkhomi  &  Noyea  for  respondent. 

John  TF.  Gary  for  appellant. 

Lyon,  J. — 1.  For  the  purpose  of  proving  the  value  of  the  lot  in 
question,  the  plaintifi^  onered,  and  the  Circuit  Court,  against  the 
objection  of  tne  defendant  company,  admitted  in  evidence  the 
record  of  five  deeds  of  as  many  lots  in  the  same  neighborhood, 
executed  in  1886  by  different  grantors  to  John  W.  abmmioii 
Cary,  and  of  another  deed  of  another  lot,  executed  in 
1884  by  one  Markham  to  one  Thorson.  Each  of  these  SSSSinoK'" 
•deeds  expressed  a  consideration,  and  they  were  re-  **■«">• 
<*eived  in  evidence  on  the  theory  that  the  consideration  thus  ex- 
pressed proved  the  price  paid  for  each  lot,  and  tended  to  show  the 
value  thereof,  and,  oy  inierence,  the  value  of  the  lot  in  question. 
On  their  face  the  railway  company  was  a  stranger  to  these  convey- 
ances, and  was  not  bound  by  the  recitals  therein  of  tlie  consideration 
paid.  Such  recitals  are  nothing  more  than  ex  parte  statements  of 
the  grantors  and  grantees  that  the  considerations  named  were  paid 
and  received  for  the  i*espective  lots.  As  between  the  parties  thereto 
each  of  these  conveyances  would  be  evidence  of  the  consideration 
paid  and  received,  because  it  is  an  admission  of  the  fact  by  all  par- 
ties to  it.  But  it  is  not  conclusive  evidence.  Either  party  may 
show  that  the  true  consideration  was  greater  or  less  than  that  named 
in  the  deed,  just  as  a  partv  may  always  deny,  explain,  or  controvert 
his  alleged  admission  against  his  own  interest,  unless  they  create  an 
estoppel.     As  to  a  stranger  to  the  deed,  however,  such  evidence  is 

I)urelv  hearsay.  It  is  precisely  the  same  in  this  case  as  it  would 
lave  been  had  the  plaintiff  put  a  witness  on  the  stand,  and,  for  the 
{>urpose  of  proving  the  value  of  the  lot  in  question,  interrogated 
lim  as  to  the  statements  and  admissions  of  any  grantor  or  grantee 
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of  a  lot  in  the  same  vicinity,  of  the  sum  paid  and  accepted  there- 
for. No  one  will  maintain  for  a  moment  that  such  evidence  is 
admissible.  We  think  the  records  of  the  conveyances  above  men- 
tioned are  equally  inadmissible,  and  for  the  same  reasons. 

It  appeared  later  in  the  trial  that  the  deeds  to  Mr.  Gary  were 
made  for  the  railway  company,  and  that  the  consideration  expressed 
in  each  of  them  was  the  sum  at  which  the  lot  conveyed  had  been 
appraised  by  commissoners  in  condemnation  proceedings.  Had 
that  fact  been  developed  when  the  records  of  those  deeds  were  ]>ut 
in  evidence,  they  would  prove  only  the  opinion  of  the  commis- 
sioners of  the  value  of  the  several  lots.  It  would  still  be  heai-say 
evidence  and  incompetent.  If  the  plaintiff  desired  to  get  the 
opinion  of  the  commissioners  to  the  JU17,  he  should  have  called 
them  as  witnesses,  thus  giving  the  opposite  party  the  opportunity 
and  advantage  of  cross-examination. 

What  is  here  said  of  the  conveyance  to  Mr.  Gary  has  no  refer- 
ence to  the  conveyance  by  Markham  and  Thorson.  To  that  con. 
veyance  the  railway  company  is  an  entire  stranger,  and  thei*e  ap- 
pears to  be  no  other  testimony  as  to  the  value  of  the  lot  conveyed 
by  it. 

A  very  liberal  rule  of  evidence  prevails  in  this  State  in  the  in- 
vestigation of  values  in  condemnation  proceedings.  Gi*eat  latitude 
is  allowed  in  the  examination  of  witnesses  as  to  value,  both  on 
their  direct  and  cross-examination ;  but  there  are  limits  to  such 
examinations,  as  a  perusal  of  the  cases  on  that  subject  adjudicated 
by  this  court  will  show.  In  this  case  we  think  those  limits  have 
been  passed,  and  forbidden  ground  occupied,  to  the  injury  of  the 
defendant  company.  Snyder  v.  Western  Union  R.  Co.,  25  Wis. 
60;  Hutchinson  v.  Chicago  &  N.  W.  R.  Co.,  37  Wis.  582; 
Watson  V.  Milwaukee  &  M.  R.  Co.,  57  Wis.  332 ;  s.  c,  10  Am.  & 
Eng.  R.  R.  Cas.  168;  Neilson  v.  Chicago,  M.  &  N,  W.  R.  Co.,  58 
Wis.  516 ;  Washburn  v.  Milwaukee  &  L  W.  R.  Co.,  59  Wis.  364  ; 
8.  c,  20  Am.  &  Eng.  R.  R.  Cas.  225. 

2.  The  court  instructed  the  jury  as  follows :  "  Ton  are  to  deter- 
mine this  case  from  the  evidence  before  you,  and  the  knowledge  of 
the  premises  you  have  acquired  by  a  view  of  them,  using  your 
honest  judgment,  and  governed  by  the  rules  of  law  which  1  have 
given  you."     Upon  this  instruction  error  is  assigned. 

In  Washburn  v.  Milwaukee  &  L.  W.  R.  Co.,  supra^  the  follow- 
ing instruction  was  held  erroneous :  ^'  You  are  to  determine  it  [the 
compensation!  from  the  whole  evidence  that  has  been 
jTOT  HKLD  BB.  givcu  you  lu  tlic  casc — ^trom  your  view.     You  take  the 
RORBouB.  view  you  make,  you  take  your  own  knowledge^  your 

own  judgment,  your  own  good  sense."  In  that  case  the  omce  of  a 
view  in  cases  liKe  this  was  somewhat  fully  discussed,  and  it  was 
held  that  the  true  and  only  office  of  such  view  is  to  enable  the  jury 
to  determine  the  weight  of  conflicting  testimony  respecting  valno 
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and  damage.  This  rale  was  applied  in  Mankwitz  v,  Chicago,  M. 
&  St.  P.  K.  Co.,  64  Wis.  403.  We  are  of  the  opinion  that  tne  in- 
struction in  this  case  concerning  the  view  is  open  to  the  same 
objections  that  prevailed  against  tne  instruction  on  the  same  sub- 
ject in  the  Wasnbnrn  case.  The  jury  may  have  understood  there- 
from that  they  might,  in  the  exercise  of  honest  judgment,  properly 
rest  their  verdict  upon  their  knowledge  of  the  lot  in  question 
acquired  by  the  view,  even  though  their  judgment  was  not  sus- 
tained by  the  proofs.  If  instructed  on  tne  subject,  they  should 
have  been  told  that  their  knowledge  acquired  by  the  view  was  to 
be  used  only  in  determining  the  weight  of  conflicting  testimony  of 
value. 

3.  For  the  purpose  of  informing  the  jury  what  sum  the  com- 
missioners awarded  to  the  plaintiff,  his  counsel,  in  opening  the 
case,  persisted,  under  objection,  in  reading  to  them  the 
defendant's  notice  of  appeal, 'in  which  the  sum  so  btatbmxht  bt 
awarded  was  stated.  The  court  ruled,  against  objection  ^ootIt'awai^ 
and  due  exception,  that  he  might  do  so.  Direct  testi-  MowRg.*^"*"" 
mony  of  the  sum  so  awarded  would  have  been  im- 
material, and  therefore  inadmissible.  Munkwitz  v,  Chicago,  M.<& 
St.  P.  R.  Co.,  64  Wis.  403.  Probably  it  would  also  have  been  in- 
competent, as  being  in  the  nature  of  hearsay  evidence.  Of  course, 
it  was  improper  for  the  counsel,  in  his  opening,  to  state  a  fact  to 
the  jury  which  his  client  could  not  be  permitted  to  prove.  How 
ever,  the  court  instructed  the  jury  that  they  could  not  consider  the 
award  as  evidence  of  value,  and  added  that  the  award  was  not  in 
evidence.  We  do  not  determine  whether  the  error  in  allowing 
counsel  for  plaintiff  to  state  to  the  jury  the  amount  of  the  award 
would,  of  itself,  work  a  reversal  of  the  judgment.  We  only 
suggest  that,  when  the  cause  is  again  tried,  it  will  be  the  safer 
course  not  to  repeat  the  statement. 

4.  The  plaintiff  recovered  interest  from  the  time  the  award  of 
the  commissioners  was  filed.  This  is  alleged  as  error.  The 
subject  is  discussed,  and  the  principles  upon  which  interest  is  to  be 
allowed  or  withheld  are  determined,  in  Uniacke  v,  Chicago,  M.  & 
St.  P.  K.  Co.,  ante,  p.  424.  Ko  repetition  of  what  is  there  said  is 
required  here.  An  application  of  tnose  principles  to  this  case  leads 
to  the  conclusion  that  the  plaintiff  is  entitled  to  interest  on  the 
whole  sum  assessed  by  the  jury,  as  compensation  for  the  lot  in 
question,  from  the  date  of  filmg  the  award. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Office  of  a  View  of  tlie  Premiset  In  Condemnation  Proceed ingt.~The 
impressioDS  made  upon  the  minds  of  jurors  by  the  examination  of  premises 
to  which  the  jury  has  been  sent  for  such  examination  do  not  constitute  apart 
of  the  evidence  in  the  cause;  and  therefore  it  is  erroneous  to  instruct  the 
jury  on  the  trial  of  a  proceeding  to  condemn  a  right  of  way  that,  in  deter- 


432  KIITBRMAN  V.  CHICAGO,  ETC.,   R.   CO. 

mining  the  damages,  the  information  derived  from  the  view  bad  by  tbe 
jury  of  the  premises  through  which  it  was  proposed  to  construct  the  road 
should  be  considered  as  part  of  the  evidence.  Heady  v.  Veazy,  etc.»  Turn- 
pike Co.,  52  Ind.  117. 

In  Iowa  it  is  held  that,  although  the  juries  are  permitted  to  view  the  prop- 
erty, their  finding  of  the  value  must  be  based  upon  the  evidence  produced  m 
court.     Harrison  v.  Iowa  Midland  R.  Co.,  86  Iowa,  328. 

In  Illinois,  on  the  contrary,  the  jury  have  the  right  to  view  the  premises, 
and  draw  their  own  conclusions  from  such  observations  as  well  as  from  the 
testimony  offered  in  tbe  case.     Mitchell  «.  Illinois,  etc.,  R.  Co.,  85  lU.  666. 

So  in  Harper  v,  Lexington  R.  Co.,  2  Dana,  227,  it  was  held  that  a  jury  of 
view  do  not  necessari  ly  decide  on  evidence  furnished  by  the  parties,  but  may 
find  on  their  own  judgment. 

In  Michigan  it  is  held  that  the  jury  in  condemnation  proceedings  are  not 
bound  by  the  testimony  submitted  to  them,  but  are  also  expected  to  use  their 
own  judgment  and  knowledge  from  a  view  of  the  premises  and  from  their 
own  experience  as  freeholders.     Toledo,  etc.,  R.  Co.  «.  Dunlap,  47  Mich.  456. 

See  also  Washburn  v.  Milwaukee,  etc.,  R.  Co.,  10  Am.  &  Eng.  R.  R.  Caa. 
168. 
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V. 

Ohioaoo,  Milwaukeb  and  St.  Paul  R  Oo. 

(Adoisnce  Cam^  Iowa.     OeUiber  7,  1886.) 

The  plaintiff  brought  action  against  the  defendant  company  for  taking 
her  land  and  constructing  its  road  thereon.  A  special  interrogatory  was 
submitted  to  the  jury  whether  the  defendant  entered  the  premises  as  a  tres- 
passer, which  was  answered  in  the  negative.  Tbe  evidence  showed  the  value 
of  the  land  to  be  tlOO.  The  jury  gave  a  verdict  for  $250.  Held^  that  aa 
the  defendant  was  not  a  trespasser  the  verdict  was  clearly  excessive. 

Appeal  from  Wapello  Circuit  Conrt. 

The  petition  states  that  the  defendant,  without  right  or  author- 
ity, entered  upon  certain  real  estate  owned  by  the  plaintiff,  and 
constructed  its  road  over  and  across  the  same,  threw  down  her 
fences,  destroyed  her  growing  crops,  failed  to  construct  cattle- 
guards,  and  otherwise  injured  the  plaintiff's  premises,  to  her  great 
damage.  The  defendant  denied  the  allegations  of  the  petition, 
and  pleaded  it  entered  upon  said  premises  because  it  had  tne  right 
to  do  so  for  the  purpose  of  constructing  its  road.  Trial  by  jury. 
Judgment  for  the  plaintiff  for  $250,  and  the  defendant  appeals. 

GhawiheTB^  McEl/roy  dk  Carver  for  appellant. 

W.  W.  Cory  for  appellee. 

Seeyebs,  J. — 1.  The  court  submitted  to  the  jury,  under  proper 
instructions,  the  question  whether  defendant  entered  tbe  premises 
as  a  trespasser,  and  should  be  ejected  and  removed  therefrom. 
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■ 

This  special  interrogatory  was  answered  in  the  negative.  Counsel 
for  the  appellee  insists  tliat  the  interrogatory  and  answer  cannot  be 
considered,  becanse  it  was  not  submitted  to  counsel  for  the  appellee 
as  provided  by  statute.  The  abstract  fails  to  show  whether  the 
claimed  fact  is  true  or  not,  and  we  cannot  presume  that  it  was. 
Besides  this,  we  are  unable  to  discover  that  this  question  was  pre- 
sented in  the  court  below  at  any  time,  and  it  is  certain  that  it 
should  not  be  raised  for  the  first  time  here. 

2.  The  appeal  was  taken  on  the  25th  day  of  September,  1885. 
There  is  some  controversy  when  the  judgment  was  rendered,  but 
counsel  for  the  appellee  contend  it  was  rendered  on  the  2l8t  day 
of  the  precedin^c  March,  and  therefore  it  is  claimed  the  „ 
appeal  was  not  taken  in  time.  Upon  the  rendition  of  bioniuiit  op 
the  verdict  a  motion  for  a  new  trial  was  nled,  which  cuntlt  sPBa- 
was  overruled  on  the  28th  day  of  March.     An  appeal 

lies  from  a  refusal  to  grant  a  new  trial.  Code,  §  3163.  The  appeal 
from  the  order  refusing  a  new  trial  was  therefore  taken  in  time ; 
and,  as  substantially  the  only  error  assigned  is  that  the  verdict  is 
not  sustained  by  the  evidence,  we  think  the  error  assigned  may  be 
considered,  if  the  assignment  is  sufficiently  specific,  which  appellee 
contends  it  is  not.  That  error  assigned  is  that  the  *'  court  erred  in 
overruling  the  first,  second,  and  third  grounds  of  defendant's 
motion  for  a  new  trial."  The  grounds  referred  to,  while  stated  in 
three  different  ways,  amount  to  the  same  thing,  and  embrace  but  a 
single  proposition,  and  that  is,  briefly  stated,  tliat  the  verdict  is  not 
supported  by  the  evidence.  We  think  the  assignment  is  as  specific 
as  it  could  be  made  without  unnecessary  prolixity. 

3.  The  jury  found  that  the  plaintiff's  damages  were  $250.  Under 
the  instructions  and  special  findings,  all  damages  for  an  unlawful 
entry  on  the  right  of  way  were  eliminated.  The  defendant  entered 
on  tlie  premises  early  in  August,  and  this  action  was  excmbivb 
commenced  on  the  4th  day  of  October  following. 
Because  the  appellee  has  filed  an  absti'act  making  corrections  in 
the  appellant's  abstract,  which  corrections  are  denied  by  the 
appellant  in  a  subsequent  abstract,  we  have  carefully  examined  the 
transcript,  and  particularly  the  evidence  of  Mrs.  Fetterly,  a 
daughter  of  the  plaintiff,  on  whose  evidence  the  plaintiff  relies  to 
sustain  the  verdict.  Appellant  concedes  that  the  plaintiff  is  en* 
titled,  under  the  evidence,  to  recover  something,  but  insists  that 
the  verdict  is  excessive,  and  in  this  we  feel  forced  to  concur.  It  is 
not  our  practice  to  support  our  conclusion  by  a  statement  and  dis- 
cussion of  the  evidence,  but  we  may  say  that  it  is  claimed  the 
witness  stated  that  the  pasture  was  worth  $100,  and  therefore  it  is 
insisted  the  jury  could  well  find  the  plaintiff  had  been  damaged  in 
that  sum.  No  such  conclusion  can  be  drawn  from  the  evidence  of 
Mrs.  Fetterly,  which  is  exceedingly  loose,  uncertain,  and  unreliable* 
But  if  force  and  effect  is  given  thereto,  which  the  jury  had  the 
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right  to  do,  it  does  not  tend  to  show  that  the  damages  exceeded 
$100.  This  is  an  exceedingly  liberal  estimate,  and  we  think  the 
jury  mast  have  become  contused  as  to  the  damages  which,  under 
the  instruction  on  the  theory  the  defendant  was  not  a  trespasser, 
the  plaintifi  was  entitled  to  recover. 

Tiie  plaintiff  may,  if  she  desires,  remit  in  the  Circuit  Court 
$150  of  the  judgment,  or  a  new  trial  must  be  granted.  The  de- 
fendant must  ha'-e  judgment  for  its  costs  in  this  court.    Bevei^sed. 

Action  of  Tretpatt  against  Raiiroad  Company— Measure  of  Damages — 
Value  of  Adjacent  Land— Pottettion  of  Piaintlff. — The  rule  that  the  in- 
creased value  given  to  adjacent  lands  by  the  construction  of  a  railroad  can- 
not be  considered  in  determining  the  compensation  to  be  paid  for  the  rij^ht 
of  way,  is  as  applicable  in  an  action  of  trespass  brought  by  the  owner  a^inst 
the  railroad  company  to  recover  damages  for  an  unlawful  entry,  as  m  an 
action  brought  by  the  company  to  condemn  the  right  of  way.  It  is  a  rule 
of  rieht  for  the  measuring  of  damages  and  is  applicable  in  all  actions  in 
which  these  damages  are  the  subject  of  the  proceedings.  To  entitle  the 
owner  of  land  thus  entered,  used,  and  damaged  to  maintain  trespass  for 
such  injury,  it  is  not  necessary  that  he  should  be  in  possession  at  tne  time 
of  commencing  his  action,  but  only  that  he  should  have  had  possession  at 
the  time  of  the  entry.  Both  of  these  questions  were  decided  in  the  case  of 
N.  &  G.  N.  R.  Co.  V.  Moye,  89  Miss.  374 ;  Natchez,  Jackson  &  Columbus 
R.  Co.  e.  Currie,  62  Miss.  606. 

Right  of  Way — Measure  of  Damages  for  Land  Condemnedt — ^In  the  con- 
demnation of  land  for  a  railroad  right  of  way,  the  measure  of  damages  is  the 
difference  in  value  of  the  whole  tract  before  and  after  the  taking  of  the  strip 
condemned,  and  not  the  value  of  such  strip  viewed  independently  of  the 
other  parts  of  the  tract.  Balfour  e.  Louisville,  New  Orleans  &  Texas  R, 
Co.,  68  Miss.  508. 


In  re  Buthin  and  Cebbig-t-Dbuidion  Railway  Aot.   • 

(£aio  Bmj^ofrUy  82  Ohancery  DwiHon^  488) 

Where  the  act  incorporating  a  railway  company  contains  a  clause  in  the 
usual  form  that  in  case  of  the  abandonment  of  the  railway  the  parliamentary 
deposit  shall  be  applicable  towards  compensating  any  landowners  whose 
property  may  have  been  interfered  with  or  rendered  less  valuable  by  the  com* 
mencement,  construction,  or  abandonment  of  the  railway,  a  landowner  can, 
as  a  general  rule,  only  claim  compensation  on  account  of  acts  done  or 
omitt^  to  be  done  by  the  company  under  their  statutory  powers,  and  not  on 
account  of  any  collateral  obligation  entered  into  by  the  company. 

But  hdd^  by  Cotton  and  Lindley,  L.  J  J.  (dissentiente  Lopes,  L.  J.),  that 
where  a  company  has  entered  into  a  collateral  obligation  of  such  a  nature 
that  the  breach  of  the  oblijg^tion  is  necessarily  involved  in  the  abandonment 
of  the  railway  and  undistinguishable  from  it,  such  as  a  covenant  to  build  a 
station,  the  breach  of  such  obligation  may  be  taken  into  account  in  assessing 
the  diminution  of  value  of  the  land. 

Held^  also,  that  a  covenant  to  put  up  fences  on  the  land  taken  by  the 
company  was  not  such  an  obligation  as  could  form  the  subject  of  a  claim 
for  compensation  out  of  the  deposit. 
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Thb  Bathin  and  Gerrig-y-Drnidion  B.  Co.,  obtained  their 
:act,  in  which  the  Lands  Glauses  Act,  1845,  and  the  Bailwaj 
Olanses  act,  1846,  were  incorporated,  in  the  year  1876.  Under 
the  powera  of  this  act  they  gave  notice  to  Messrs.  Owen  and  Far* 
brid^,  the  tmstees  of  the  will  of  Mr.  Thomas  Hughes,  that  they 
required  a  portion  of  their  land  for  the  purposes  of  the  railway. 

Od  the  3d  of  May,  1882,  an  indenture  was  executed  by  which 
the  trustees,  in  consideration  of  £725,  which  was  to  be  taken  in 
fulKcompensation  as  well  for  the  valuation  of  the  land  as  for  all 
injury  by  severance,  &c.,  conveyed  the  parcel  of  land  required  for 
the  railway  to  the  company  and  their  successors,  subject  to  the 
<;ovenant8  and  conditions  on  the  part  of  the  company  thereinafter 
contained.  And  bv  the  same  indenture  the  company  covenanted 
with  the  trnsteess  that  they,  their  successors  or  assigns, would  forth- 
with fence  out  the  said  land  thereby  conveyed  so  as  to  prevent  any 
trespass  to  any  adjoining  lands:  and  should  make  and  for  ever 
maintain  and  keep  open  a  station  for  the  use  of  passengera  and 
goods  upon  a  portion  of  the  land  thereih  particularly  described,  and 
make  and  construct  and  keep  open  necessary  roads,  footpaths,  and 
approaches  tliereto.  « 

»  The  company  entered  on  the  land  and  made  some  cuttings  and 
embankments  there,  but  did  not  fence  the  land,  nor  erect  the 
station.  The  line  was  never  opened,  and  in  the  year  1884  an  act 
was  passed  for  the  abandonment  of  the  railway,  and  the  company 
was  now  being  wound  up. 

The  23d  section  of  the  Buthin  and  Cerrig-y-Druidion  Bailway 
Act,  1876  (39  and  40  Vict.  c.  Ixxxi.),  enacted  that  in  case  of  the 
abandonment  of  the  railway  the  parliamentary  deposit  ^^  shall  be 
^applicable  .  .  .  towards  compensating  any  landowners  or  other 
persons  whose  property  may  have  been  interfered  with  or  other- 
wise rendered  less  valuable  by  the  commencement,  construction,  or 
abandonment  of  the  railway,  or  any  portion  thereof,  or  who  may 
have  been  subjected  to  injury  or  loss  in  consequence  of  the  com- 
pulsory powers  of  taking  property  conferred  upon  the  company  by 
this  act,  and  for  which  injury  or  loss  no  compensation,  or  in- 
adequate compensation,  shall  have  been  paid,  and  shall  be  distributed 
in  satisfaction  of  such  compensation  as  aforesaid  in  such  manner 
and  in  such  proportions  as  to  the  Chancery  Division  of  the  High 
Court  of  Justice  may  seem  fit." 

The  land  taken  by  the  company  had  been  offered  to  the  trustees, 
wlio.were  willing  to  re-purchase  it,  but  the  terms  upon  which  the 
re-purclittse  should  takeplace  had  not  yet  been  fixed. 

The  trustees  of  Mr.  Hugos'  will  tooK  in  a  claim  in  the  chambers 
of  Vice-Chancellor  Bacon  to  be  compensated  to  the  extent  of  £600 
out  of  the  parliamentary  deposit  on  the  ground  that  the  estate  had 
been  damaged  and  rendered  less  valu.able  by  the  commencement, 
-construction  or  abandonment  of  the  railway.    The  principal  causes 
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of  damai^  relied  on  were  the  failnre  of  the  company  to  pnt  up* 
proper  lences  on  the  land,  and  their  faihire  to  huild  a  station  a» 
agreed.  They  also  relied  on  the  loss  of  railway  access  to  the  estate- 
by  the  abandonment  of  the  railway.  Numerous  affidavits  were 
filed  hj  the  claimants  and  by  the  liquidator  of  the  company.  In 
opposition  to  the  claim  evidence  was  given  that  the  proposed 
station  would  not  have  added  any  value  to  the  estate,  because  there 
was  another  station  within  five  minutes'  walk  called  Bhewl  station, 
on  the  Denbigh,  Buthin  and  Corwen  Railway,  connecting  those 
towns,  and  that  there  were  no  other  markets  in  the  neighborhood. 
It  was  also  in  evidence  that  the  trustees  had  opposed  tiie  passing* 
of  the  company's  act  of  incorporation  through  JParliament  on  the 
ground  that  the  construction  of  the  railway  would  depreciate  the 
value  of  the  estate  as  a  building  site,  and  had  obtained  an  amount 
of  compensation  much  beyond  the  agricultural  value  of  the  land. 
The  company  also  sought  to  prove  by  their  affidavits  that  no  fences 
were  necessary  on  the  land  beyond  those  which  existed  before  the 
commencement  of  the  railw&y. 

The  chief  clerk  made  his  certificate  on  the  10th  of  December, 
1885,  and  thereby  refused  to  allow  any  compensation  to  the  trustees, 
and  Mr.  C.  W.  Farbridge,  who  had  survived  his  co-trustee, 
applied  to  the  Vice-Chancellor  to  vary  the  certificate.  The  vice- 
cnancellor  refused  the  application,  holding  that  tlie  claim  was  not 
within  the  act  and  also  that  the  claimant  had  proved  no  diminution  in 
the  value  of  the  estate,  and  Mr.  Farbriage  appealed  from  his 
decision. 

Ba/rber^  Q.O.,  and  Methold  for  appellant. 

Swinfen  Eady  {Miliar ^  Q.C.,  with  him)  for  liquidator. 

Cotton,  L.  J. — In  this  case  the  Ruthin  and  Cerrig-y-Druidioii 
Railway  has  been  abandoned,  and  the  question  has  been  raised 
whether  the  appellant  has  made  out  that  his  land  ha& 
been  lessened  in  value  by  the  abandonment  of  the  rail- 
Sf^£SIway7  '^ay,  and  that  he  has  a  claim  for  compensation  out  of 
the  parliamentary  deposit.  The  claim  depends  on  the 
23d  section  of  the  act  by  which  the  company  was  established,  which 
is  in  the  usual  form,  and  provides  for  the  compensation  of  land- 
owners whose  land  has  been  rendered  less  valuable  by  the  aban- 
donment of  the  railway.  I  say  "  by  the  abandonment  of  the  mil- 
way,"  because  although  the  act  uses  the  words  ^^  rendered  less 
valuable  by  the  commencement,  construction,  or  abandonment  of 
the  railway,"  the  appellant  makes  no  claim  except  in  respect  of 
the  abandonment  oi  the  railway.  We  had  those  words  before  us 
recently  in  the  case  of  In  re  Potteries,  Shrewsbury,  and  North 
Wales  JR.  Co.,  25  Ch.  D.  251,  in  which  we  decided  that  the  words 
''  by  the  commencement,  construction,  or  abandonment  of  the  rail- 
way "  were  disjunctive,  and  the  landowner's  claim  in  this  case  i8> 
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•confined  to  iujnrj  from  the  abandonment  of  the  railway.  There 
are  two  special  matters  with  respect  to  which  the  claim  is  brought, 
and  the  question  we  have  to  determine  is  whether  the  appellant 
has  made  out  that  his  land  has  been  materially  lessened  in  value  in 
respect  of  these  matters  by  the  abandonment  of  the  railway.  In 
the  case  to  which  I  have  i-eferred,  the  court  not  only  decided  that 
the  words  must  be  read  disjunctively,  but  also  laid  down  that  the 
•diminution  in  value  must  be  estimated  by  comparing  the  value  of 
the  land  immediately  before  and  its  value  immediately  after  the 
abandonment.  In  the  pi*esent  case  a  further  question  arises, 
namely,  whether  the  compensation  must  be  confined  to 
loss  occasioned  by  the  action  of  the  railway  company  takxn  in  ac 
under  its  statutory  powers  alone.  Ihe  two  special  mat-  toiatiico  con- 
ters  in  respect  of  which  the  appellant  claims  are  these:  '*■"■*"*'"• 
One  is  in  respect  of  a  covenant  by  the  company  to  make  a  station  on 
the  land  taken ;  and  the  Other  of  a  covenant  to  put  up  fences  where 
a  deep  cutting  had  been  made;  and  the  point  to  be  considered  is, 
how  lar  the  breach  of  these  covenants  can  be  taken  into  account  in 
estimating  the  diminution  in  the  value  of  the  land  due  to  the  aban- 
donment of  the  i*ailway.  It  is  clear  that  damages  for  a  mere 
breach  of  covenant  do  not  come  within  the  section  of  the  act 
of  Parliament ;  but  I  think  you  must  take  into  account  all  the 
incidents  before  and  after  the  abandonment;  and  there  may  be 
cases  where  there  is  such  a  covenant  tliat  the  mere  abandonment  of 
the  railway  makes  its  performance  impossible,  and  in  such  case  I  am 
of  opinion  that  the  consequent  loss  may  be  taken  into  account  in 
estimating  the  deterioration  of  the  value  of  the  land.  I  think  the 
covenant  to  build  the  station  in  this  case  was  one  of  that  nature. 
It  was  one  which  might  hsL^e  materially  affected  the  value  of  the 
property,  for  a  station  meant  not  a  mere  building,  but  ^  place  where 
the  trains  were  to  stop  on  the  railway.  But  where  there  is  no 
railway  there  can  be  no  station ;  therefore  the  abandonment  of  the 
railway  is  of  necessity  a  breach  of  the  covenant  to  make  the  station. 
.  Having  stated  this,  I  come  to  the  question :  Has  the  claimant 
made  out  his  case  by  the  evidence  whicli  he  has  produced  ?  That 
seems  to  me  the  real  question  on  this  claim.  It  is  for 
him  to  prove  that  there  has  been  a  diminution  in  ?JSui?"cIc8S 
value  caused  by  the  non-erection  of  the  station.  In  SohofSaSSS.' 
my  opinion  he  has  not  done  so.  At  first  sight  it  seemed 
impossible  that  the  non-erection  of  the  station  should  not  be  a  loss 
to  the  property ;  but  it  appears  from  the  evidence  that  there  is 
already  a  station  in  the  immediate  neighborhoQd,  and  although 
something  was  said  about  opening  up  the  country,  it  was  not 
^liown  that  the  traffic  at  the  proposed  station  would  have  been  any- 
thing  different  from  that  at  the  existing  station.  It  is  not 
immaterial,  though  not  conclusive,  that  when  the  company^s  bill 
twas  before  Parliament  the  trustees  opposed  it  on  the  ground  that 
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its  construction  would  prove  an  injury  to  the  property.  It  i& 
manifest,  also,  with  regard  to  the  evidence  of  the  value  of  the 
property  before  and  after  the  abandonment,  that  there  can  be  no 
real  dinerence  between  the  value  immediately  before  and  im- 
mediately after  the  abandonment  when,  as  in  this  case,  it  was 
obvious  for  some  time  that  the  scheme  had  failed  and  that  there^ 
was  no  reasonable  prospect  of  the  company  carrying  it  on.  On 
the  whole  I  am  of  opinion  that  the  claimant  has  failed  to  make 
out  a  case  of  injury  from  the  non-erection  of  the  station. 

As  regards  the  other  point,  namely,  the  covenant  to  put  up  and 
coynAMT  TO  maintain  the  fence,  the  abandonment  of  the  railway  did 
MAnrTAiicnoiov.  ^Qt  necessarily  involve  the  breach  of  th^  covenant  ta 
make  fences.  I  therefore  doubt  whether  it  is  a  case  in  which  the 
covenant  could  be  taken  into  account  in  assessing  the  deterioration 
of  the  land  in  value.  But  in  this  case,  also,  the  claimant  ha& 
entirely  failed  to  show  by  his  evidence  that  the  failure  to  make  the 
fences  has  caused  any  diminution  in  value  to  his  estate. 

The  appeal  must,  therefore,  be  dismissed  on  both  points. 

LiNDLEY,  L.  J. — ^I  am  of  the  same  opinion  and  for  the  same 
reasons,  but  as  the  question  is  a  difficult  one,  I  think  it  right  to  say 
a  few  words.  The  23d  section  of  the  company's  act  is  in  the  com* 
mon  form  providing  how  the  deposited  sum  shall  be  applied.  [Hia 
Lordship  read  the  section.]  Here  there  are  no  words  which  point 
to  injury  arising  from  a  breach  of  covenant  by  the  company.  The 
reason  is  obvious,  that  on  the  abandonment  of  the  railway  the  right 
of  proof  against  the  covenanting  parties  for  breach  of  covenant  still 
i*emains.  We  must  be  careful  not  to  extend  the  meaning  of  the 
words  of  the  section. 

In  this  case  the  railway  company  entered  into  covenants  to  erect 
a  station  and  to  make  fences  on  the  land  taken.  Consider  the 
effect  in  two  points  of  view.  The  mere  existence 
oriuiLWATAXD  of  sucli  a  covenant  may  increase  the  value  of  the  land, 
co^Sants  d^  but  we  must  not  confuse  the  abandonment  of  the  rail- 
T1MOUI8HIED.       ^^^  ^.^j^  ^  bTOach  of  covenant.     The  abandonment  may 

diminish  the  value  of  the  land.  The  railway  may  be  made  but  tlie 
covenants  be  broken,  or  the  railwav  may  be  abandoned  and  yet  the 
the  covenants  be  performed.  If  the  abandonment  and  the  breach 
are  undistinguishable,  then  the  case  may  be  within  the  act ;  but 
when  you  can  distinguish  between  the  breach  of  covenant  and  the 
abandonment  you  can  only  claim  in  respect  of  the  abandon* 
ment. 

Such  a  claim  requires  careful  scrutiny.  In  the  case  cited  of  In^ 
re  Potteries,  Shrewsbury  and  North  Wales  R.  Co.,  25  Ch.  D.  251,  it 
was  established  that  some  injury  was  done,  and  we  dii*ected  an 
inquiry  as  to  the  amount.  In  the  present  case  there  has  been  an 
inquiry,  and  the  claimant  fails  to  show  that  the  the  property  ha& 
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been  dimiuislied  in  value.  It  is  altogether  a  strange  story.  The 
claimant  first  complained  that  the  property  would  be  injured  by  the 
construction  of  the  railway,  now  lie  complains  that  it  has  been 
injured  by  its  abandonment.  At  first  I  tnought  there  was  some- 
thing in  the  claim  on  the  covenant  to  build  a  station,  for  the  aban- 
donment of  the  railway  would  necessarily  involve  a  breach  of  that 
covenant.  But  the  claimant  has  not  made  out  his  case  on  the 
evidence.  The  existence  of  another  railway  and  a  station  so  close 
to  the  proposed  station  has  prevented  him  from  proving  that  he 
has  suffered  any  loss  from^  the  non- erection  of  the  station  cove- 
nanted to  be  erected.  Then  as  to  the  other  claim,  for  not  putting 
up  the  fences,  I  do  not  believe  that  this  has  in  any  way  diminished 
the  value  of  the  property.  Therefore,  on  both  claims  he  has  failed 
to  make  out  his  case. 

LoPES,  L.  J. — ^The  question  turns  on  the  effect,  of  the  act.  The 
claimant  seeks  compensation  in  respect  of  the  abandonment  only. 
I  do  not  put  so  liberal  a  construction  upon  the  section  referred  to  as 
the  other  Lords  Justices.  The  section  says  that  the  deposit  is  to  be 
applied  towards  compensating  any  land-owners  whose 
property  may  be  interfered  with  or  rendered  less  52552^0?" 
valuable  by  the  commencement,  construction,  or  aban-  ^SSS^mawr^^ 
donment  of  the  railway,  or  loss  in  consequence  of  the 
compulsory  powere  conferred  on  the  company  by  this  act.  In  tlie 
case  cited  In  re  Potteries,  Shrewsbury  &  North  Wales  R.  Co.,  25 
Ch.  D.  251,  it  was  held  that  these  words  were  to  be  read  disjunc- 
tively. Here  we  have  only  a  claim  in  respect  of  the  abandonment 
of  the  railway.  It  is  material  to  consider  what  is  meant  by  the 
depreciation  being  caused  by  the  abandonment.  In  my  opinion, 
it  means  depreciation  solely  caused  by  what  is  done  by  the  company 
under  the  authority  of  Parliament,  or  by  the  non-exercise  of  its 
statutory  powers.  It  is  only  in  respect  of  this  that  the  land-owner 
can  claim  compensation,  and  the  court  cannot  increase  the  compen- 
sation on  account  of  any  collateral  obligation  incurred  by  the 
company.  In  a  case  like  the  present,  the  land-owner  is  entitled  to 
say  that  owing  to  the  abandonment  of  the  railway  he  has  lost  the 
advantages  of  the  railway,  but  he  cannot  call  in  aid  the  fact  that  by 
that  abandonment  arrangements  made  outside  the  act  have  become 
impracticable.  That  is  my  view  of  the  meaning  of  the  section. 
With  respect  to  the  measure  of  the  injury,  it  has  been  laid  down  in 
In  re  Potteries,  Shrewsbury  &  North  Wales  E.  Co.,  that  it  is  to 
be  determined  by  the  value  of  the  land  immediately  before  and 
immediately  after  the  abandonment.  That  is  a  decision  by  which 
I  am  bound,  although  it  seems  to  me  that  the  value  of  the  land 
must  be  very  much  the  same  immediately  before  and  immediately 
after  the  act  of  abandonment ;  because  notice  of  the  intention  to 
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abandon  the  railway  mnst  be  given  some  time  before  the  abandon- 
ment, and  after  that  time  there  cannot  be  much  chauge  in  the  vahie 
of  the  land. 

With  respect  to  the  question  of  fact — Has  the  land  been  rendered 
less  valnable  by  the  abandonment } — I  am  clearly  of  opinion  that  it 
wmTBR  ^^  "^^  \^'&i\  rendered  less  valuable.  It  is  a  veiy  bold 
n  BBHDSRSD  tiling  for  the  appellant  to  contend  that  it  has.  I 
B?*  ^ABiorooH.  believe  that  if  the  land  had  been  put  into  the  market 
***"'  immediately  before  and  immediately  after  the  abandon- 

ment, the  value  would  have  been  found  to  be  mucli  the  same. 
And  I  say  it  is  a  bold  thing  for  the  appellant  to  contend  that 
there  has  been  a  depreciation,  because  before  the  bill  passed  through 
Parliament  the  trustees  tried  to  throw  out  the  bill  on  the  ground 
that  the  making  the  railway  would  be  injurious  to  the  property, 
and  now  the  appellant  seeks  compensation  on  the  ground  that  the 
abandonment  has  been  highly  injurious.  For  every  reason,  there- 
fore, I  am  of  opinion  that  the  claim  was  properly  disallowed ;  and 
that  this  appeal  must  be  dismissed  with  costs. 

Hobinaoii^  Preston^  &  Stow  for  appellant 
Hooks  dk  Co,  for  respondent. 

Abandonment — Company's  Liability  for  Lost  to  Land-owner. — ^Where, 
after  a  railroad  company  had  constructed  its  road  by  authority  of  law  through 
plaintiff's  land,  conaemned  for  that  object,  they  were  authorised  to  alter  the 
location  of  their  road  between  two  ffiven  points.  They  reconstructed  their 
road,  and  abandoned  that  part  which  had  been  made  through  the  plaintifTa 
land.  Hdd^  that  the  authority  derived  from  the  legislature  to  alter  the  loca- 
tion did  not  exempt  the  company  from  liability  to  the  plaintiff  for  the  loss 
sustained  by  him  by  reason  of  such  abandonment.  Railroad  Co.  o.  Compton 
€tal.,  dOill(Md.),  20. 

In  Einealy  «.  St.  Louis,  etc.,  R.  Co.,  69  Mo.  658,  it  was  hdd  that  where 
there  is  no  question  of  contract  inyolved,  an  individual  who  has  sustained 
dama^  only  in  common  with  others  from  the  abandonment  cannot  maintain 
an  action. 
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follows : 

37  Am.  &  Eng.  R  R.  Cas. 
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notes  are  to  the  pages  upon  wnich  the  propositions  stated  in  the  index  are  found. 
References  to  Constitutional  or  Statutory  ProYisions  are  to  the  pages  upon  which 
they  are  cited. 
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See  EMnrsNT  Dohatk. 

Issue  as  to  exemplary  damaces.  To  withdraw  a  claim  for  exemplary  dam- 
ages from  the  consideration  of  the  Jury  simply  by  a  verbal  declaration  by 
counsel  of  its  abandonment,  made  after  the  evidence  is  closed,  and  dur- 
ing ar^ment,  is  not  sufficient.  It  should  be  withdrawn  from  the  con- 
sideration of  the  Jury  in  the  charge  of  the  court,  distinctly  calling  their 
attention  to  the  fact  that  it  is  abandoned,  and  charging  them  as  to  the 
remaining  issues.    International,  etc.,  R.  Co.  «.  Underwood  (Tex.).  240. 

Loss  to  landowner:  company's  liablity  for.  *440n. 
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See  Pbocbss;  Tickets. 

« 

AVIXAL8. 

Contract  to  carry,  oonstraed,  and  railroad  company  hM  not  liable  for  failing 

to  care  for  stoclc  after  it  was  unloaded.    Myers  v,  Wabash,  etc.,  R.  Co. 

(Mo.).    53. 
Delay  of:  dama|;es  for.    69  n. 

Liability  of  carrier  for  injury  to,  accompanied  by  owner.    68  n. 
Release  of  liability.    Contract  by  Grand  Trunk  R.  Co.  in  Canada,  relieving 

it   from  liability  for  neg1i&:ent   injury  of   animals  carried   by  it,  luld 

illegal.    Grand  Trunk  R.  Co.  t.  Vogel  (Can.).     18. 
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Alighting  from  train  which  did  not  stop  opposite  to  platform:  paasengen  in- 
jured by.    115. 

Animals  accompanied  by  owner:  liability  of  carrier  for  injury  to.    68. 

Baggace:  liability  of  carrier  for  money  shipped  as.    256. 

Liability  of  connecting  lines  of  carriers  for  loss  of.    264 

Liability  of  last  carrier  of  connecting  lines  of  road  for  lost  or  injured. 

271. 

Loss  of.    When  liability  of  carrier  ceases.    280. 

Passencer  carrying  money  as,  may  be  compelled  to  pay  freight.    256. 

What  (Toes  and  does  not  constitute.    256. 

Borrowed  goods:  liability  of  carrier  to  borrower  for  damage  to.    49. 

Bridges:  negligence  in  the  construction  of.    814. 

Chilaren  on  train  in  charge  of  parents:  rights  of.     198. 

Coal  traffic.    Terminal  diarges.    Extraordinary  services.    Construction  o£» 
Special  acts.    7. 

Consignee:  when  there  is  right  of  action  in,  for  loss  of  goods.    68. 

Counsel :  what  may  be  commented  on  by,  in  remarks  to  Jury.    828. 

Damages:  opinion  evidence  as  to  amount  of,  not  admissible.    809. 

What  deceased  was  earning  no  standard  by  which  to  estimate.    144. 

Delay  in  transit:  measure  of  damages  for.    88. 

Delivery  to  carrier:  what  constitutes.    60. 

Delivery  to  consi^ee :  what  amounts  to,  when  carrier's  liability  ceases.    85> 

Derailment  of  train :  negligence  presumed  from.    291. 

Derailment  from  defective  track.    Evidence  as  to  condition  of  road.    299. 

Derailment  occasioned  by  rails  broken  from  frost.    290. 

Discrimination  by  railways.     12. 

Discrimination  in  freight  rates.    7. 

Emancipated  minor  child :  right  to  recover  damages  for  death  of.    825. 

Eminent  domain.    Abandonment.    Company's  liability  for  loss  to  landowner. 
440. 

Action  of  trespass  against  railroad  company.    Measure  of  damages. 

484  n.    Value  of  adjacent  land.    484. 

Condemnation  of  land  already  devoted  to  public  use.    859. 

Condemnation  of  land  for  future  use.    852. 

Decrease  of  rental  value  evidence  competent  to  show  damage  to  prop- 
erty.   408. 

Extent  of  company's  freedom  to  use  land  taken  for  railway  purposes.  866. 

Interest  on  damages  awarded  pending  an  appeal.    428. 

Noise,  smoke,  etc.,  as  elements  of  damage.    886. 

Office  of.     A  view  of  the  premises  in  condemnation  proceedings.    481. 

Owner  at  time  land  is  taken  can  alone  recover  damages.    892. 

Owner  at  time  track  is  laid  can  alone  recover  damages;  a  subsequent 

vendee  cannot.    424. 

Right  of  company  to  use  of  land  while  an  appeal  is  pending  from  dam- 

apres  assessed.    868. 

Sale  of  railway  and  franchise.  Effect  on  condemnation  proceedings.  402. 

When  commissioners*  report  will  be  set  aside.    418. 

When  time  for  taking  appeal  from  assessment  of  commissioners  begins 

to  run.     449. 

Evidence.  Where  wife  is  interested  and  parly  to  suit,  husband  cannot  testify. 
888. 

Examination  of  the  person,  in  cases  of  personal  injury,  by  order  of  the  court. 
245. 

Husband:  action  by,  for  injuries  to  wife.    Damages.    842. 

Interstate  commerce:  what  amounts  to  regulation  of.    17. 

Larceny :  railroad  tickets  as  subject  of.     76. 

Limitation  of  liability:  extent  to  which  common  carrier  may  contract  for.  81. 

Live  stock:  damage  caused  by  delay  in  carriage  of.    59. 

Particular  train:  right  of  passenger  to  take  passage  on.    88. 
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Passenger  alighting  from  moving  train  not  considered  negligence.    186. 

Liability  for  injury  to.    166. 

Passenger:  attempt  of,  to  avoid  danger  by  jumping  from  car,  not  contributoiy 

neglige  nee.    216. 

Attempting  to  fet  on  moving  train:  injury  to.    160. 

In  act  of  alighting:  starting  train  while.     179. 

Liability  of  company  for  injuries  and  assaults  upon.    281. 

Recovery  of  exemplary  damages  for  ejectment  of.    191. 

Riding  in  perilous  place:  liability  for  injury  to.    228. 

Riding  on  freight  train:  injury  to.    21&-218. 

Riding  on  street  car  platform:  injury  to.    154. 

Struck  by  projection  at  side  of  track:  liability  for  injury  to.    200. 

Walking  back  after  being  carried  beyond  station.    147. 

Pass:  injury  to  passenger  riding  on.    114. 

Penalties:  when  railroad  company  liable  to,  as  common  carriers.    70. 

Presumption  of  negligence  in  case  of  injury,  burden  of  proof.    287. 

Reasonable  time  for  procuring  tickets  before  departure  of  train:  what  i&  101. 

Servants:  admission  in  evidence  of.     Declaration  of .    289. 

Signals:  right  to  rely  upon  giving.    822. 

Station  appointments:  company  liable  for  injury  occasioned  by  defective^ 

180. 
Terminus  of  route:  liability  of  carrier  for  goods  consigned  beyond.    47. 
Track  and  machinery:  degree  of  care  imposed  on  railway  company  as  to* 

818. 

AFPIAL. 

Condemnation  proceedings.  Time.  In  proceedings  by  a  railway  company 
to  acquire  title  to  land  under  Code  Iowa,  §  1254,  the  time  for  taking  an 
appeal  from  the  assessment  of  commissioners  begins  to  run  from  the  time 
the  assessment  is  actually  made,  and  reduced  to  writing,  and  made  public, 
or  in  some  legitimate  manner  brought  to  the  notice  of  the  parties  inter- 
ested.   Jamison  v.  Burlington,  etc.,  R  Co.  (Iowa).    418. 

Eminent  domain.  When  time  for  taking  appeal  from  assessment  of  commis- 
sioners begins  to  run.    415  n. 

Use  of  land :  while  an  appeal  is  pending  from  damages  assessed,  right  of  com* 
pany  to.    868  n. 

ASSAULT. 

See  Pabsbngeb. 

BAGGAQS. 

Connecting  lines:  liability  of  last  carrier  for  lost  or  injured  baggage.  271  n. 
Connecting  lines  of  carriers:  liability  of,  for  loss  of  baggage.  264  n. 
Duty  of  company.  Liability  for  loss.  "  It  is  the  duty  of  a  railway  company 
to  have  baggage  ready  lor  delivery  on  the  platform  at  the  usual  place  of 
deliver,  until  the  owner,  in  the  exercise  of  due  diligence  can  call  and  re- 
ceive it;  and  it  is  the  owner's  duty  to  call  for  and  receive  it  within  a 
reasonable  time."  Tiierefore,  where  a  passenger  on  arriving  at  his  destina- 
tion deliberately  refrained  from  applying  for  his  baggage  on  being  told 
by  his  cabman  that  he  could  not  conveniently  take  it,  and  on  sending  for 
it,  on  the  following  morning,  one  of  three  trunks  could  not  be  found, 
hM,  in  an  action  to  recover  the  value  of  the  trunk  and  the  wearing  ap- 
parel it  was  said  to  contain,  that  the  liability  of  the  railway  company  aa 
common  carriers  had  ceased;  a  nonsuit  was  ordered  to  be  entered.  The 
only  claim  (if  any)  which  the  plaintiff,  under  the  circumstances,  had 
against  the  company  was  as  warehousemen  or  bailees.  Vineburg  «. 
Grand  Trunk  R.  Co.  (Ont.).    271. 
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In  an  action  againat  a  railroad  company  for  the  value  of  a  trunk  lost  on  a  con- 
necting line  before  it  readied  tlie  defendant's  road,  a  nonsuit  was  properly 
ordered,  there  being  no  evidence  of  a  joint  contract  between  the  two 
railroads.    Felder«.  Columbia,  etc.,  R.  Co.  (S.  C).    ^64. 

Loss  of:  when  carrier's  liability  ceases.    280  n. 

Money  intended  for  trade,  business,  or  investment,  or  for  transportation  and 
not  intended  for  the  passenger  while  travelling,  is  not  luggage.  Pflster  9. 
Central  Pac.  R  Co.  (Cal.).    246. 

Honey:  liability  of  com  pan  v  for,  shipped  as  baggaee.     256  n. 

Passenger  carrying  as  baggage  may  be  compelled  to  pay  freight.    256  n. 

Warehouse:  loss  in.  Railway  compnoy  delivered  to  owner  certain  goods  which 
were  in  its  warehouse,  taking  liis  receipt  therefor.  By  arrangement 
between  the  owner  and  the  wareliouseman  and  baggageman,  a  part  of 
the  goods  were  left  in  the  worehouse  and  subsequently  lost.    The  bag- 

Sgeman  had  no  authority  to  make  any  contract  for  the  company.    ffM, 
at  the  company  was  not  liable  for  the  goods  lost,  the  Imggageman  per- 
mitting part  of  the  goods  to  remain  in  the  warehouse  being  his  private 
arrangement,  to  which  the  company  was  not  a  party.    Mulligan  v,  i^orth- 
ern  Pacific  R.  Co.  (Dale.).    88. 
-  What  does  and  what  does  not  constitute.    256  n. 

3AILXXVT. 

,  See  Bagoaob. 

Bailee  may  sue  for  interference  with  his  special  property.  Lockhart  v.  West- 
em  &  Atlantic  R.  Co.  (Ga.).    47. 

Borrower  acquires  no  property  in  thing  loaned,  but  only  the  right  to  possess 
and  use  ft,  and  for  any  interference  with  that  right  he  may  maintain  an 
action.    Lockhart  e.  Western  &  Atlantic  R.  Co.  (Ga.).    47. 

BILL  07  SXCSPTIOVa 

Bee  Pbacticb. 

BILL  07  LADING. 

See  Common  Cabbibb. 

BBIDU. 

Duty  of  company  is  to  inspect,  etc.    LouisviUe,  etc.»  R  Go.  9.  Thompson 

(Ind ).    88. 
Negligence  in  the  construction  of.    814  ft. 

BVBDXM  07  PB007. 

See  Onus  Pbobandl 

^OXXOir  CABBIEB. 

See  Baoqaoe;  Connecting  Lines;  Pabtnbrshtp;  Pasbbnobb;  Penalties; 

Rates;  Ticket;  Trover. 

Agency.  Carrier  who  receives  goods  to  be  carried  over  its  own  lines,  and  over 
successive  lines  of  transportation  connected  therewith,  to  be  delivered  at 
some  distant  point,  acts  as  a  forwarding  agent  of  the  owner  in  giving  in- 
structions as  to  the  transportation  of  the  goods,  and  in  case  of  a  mistake 
by  the  first  carrier  in  directing  the  goods,  the  last  carrier  will  have  a  lien 
upon  them  for  the  freight  earned  by  it,  unless  the  owner  gave  notice  of 
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the  route  and  the  lines  of  road  over  which  his  goods  were  to  be  traDS- 
ported.    Bird  v.  Georgia  R.  Co.  (Oa.).    89. 

Borrower's  riebt  to  recover  damages  for  picture  lost  by  railroad  company. 
Suit  for  destruction  of  oil-painting  by  railroad  over  which  it  was  shipped 
was  brought  by  the  sister  of  the  owner  and  consignee,  and  on  the  trial  she 
testified  tliat  her  brother  had  suffered  her  to  keep  the  picture  until  called 
for,  and  if  never  called  for  it  was  to  be  her  property,  it  being  an  heir- 
loom in  the  family,  and  prized  by  her  on  that  account,  and  that  she  was 
responsible  for  its  delivery  to  him.  HM,  that  plaintiff  had  no  property 
in  Uie  picture,  general  or  special,  and  couid  not  sue  in  her  own  name,  and 
that  the  notion  for  the  destruction  of  the  picture  should  have  been  brought 
in  the  name  of  the  owner.  Lockhart  v.  Western  &  Atlantic  R  Co.  (Cm.). 
47, 

Ghanj;e  of  route.  Lien  for  freight.  If  goods  were  shipped  over  a  oonnectinflp 
hne  of  roads,  and  there  were  two  routes  bv  which  the  terminal  point  could 
be  reached,  one  of  which  was  designatea  by  direction  of  the  consignee, 
who  is  also  the  owner,  but  they  were,  in  fact,  sent  to  the  terminal  point 
by  the  other  route,  if  the  road  so  wrongly  receiving  them  knew  of  the 
direction  as  to  their  shipment  when  it  received  them,  its  transportation 
of  the  goods  would  be  voluntary.  It  would  have  no  right  to  charge 
freight  for  transportation,  would  have  no  lien  on  the  goods  for  such 
charges,  and  could  not  retain  possession  for  the  purpose  of  collecting 
them.    Bird  9.  Georgia  R.  Co.  (Ga.).    89. 

Connecting  lines.  Each  carrier  is  liable  for  the  result  of  its  own  negligence, 
and  although  the  first  carrier  may  have  assumed  the  responsibility  for  the 
transportation  to  a  point  beyond  its  own  route,  any  of  the  subsequent  or 
connecting  lines  to  whose  negligence  the  loss  or  injury  can  be  traced 
will  also  l^  liable  to  the  owner.    Atchison,  etc.,  R.  Co.  v.  Roach.    257. 

— —  Joint  contract.  The  sale  of  a  through  ticket  over  two  or  more  Cbnnect- 
ini;  lines  of  railroad  is  not  evidence  of  a  joint  contract  beetwen  such  roads 
whereby  one  should  become  responsible  for  the  default  of  another.  Fel- 
der  V.  Columbia,  etc.,  R  Co.  (8.  C).    264. 

— —  Wiiere  a  passenger  purchased  a  through  ticket  over  a  line  of  railroads, 
having  a  coupon  attached  for  each  road,  and  checked  his  baggage  through 
to  his  destination,  if,  upon  his  arrival,  it  was  found  to  be  lost,  he  could 
hold  the  last  road  of  the  line  responsible  therefor.  Savannah,  etc.,  R. 
Co.  V.  Mcintosh  (Ga.).    269. 

— —  While  a  railroad  company  cannot  be  compelled  to  transport  beyond  its 
termini,  it  is  well  settled  that  it  inay  lawfully  contract  to  carry  passengers 
and  property,  over  its  own  and  other  lines,  to  a  destination  beyond  its 
route,  and  when  such  a  contract  is  made,  it  assumes  all  the  obligations  of 
a  carrier  over  the  connecting  lines  as  well  as  its  own.  Atchison,  etc.,  R 
Co.  0.  Roach.    257. 

Consignees  may  sue  for  freight  lost  in  transit.  Eirkpatrick  v,  Kansas  City, 
etc.,  R  Co.  (Mo.).    61. 

Dela^  may  be  excused  by  proof  of  misfortune  or  accident,  althou^  not 
inevitable  or  produced  by  act  of  God.  Kinnick  v.  Chicago,  etc.,  R.  Co. 
(la.).    55. 

Delivery.  Failure  to  deliver  a  car-load  of  mules  on  time.  Held,  that  the  meas- 
ure of  damages  is  the  difference  in  the  market  value  of  the  stock  at  the 
designated  place  of  delivery  when  it  should  have  been,  and  when  it  was, 
in  fact,  delivered  there,  and  if  there  was  no  market  value  at  that  point, 
such  value  may  be  ascertained  by  proof  of  the  market  value  at  other  con- 
venient points.    East  Tennessee,  etc.,  R  Co.  «.  Hale  (Tenn.).    86. 

Delivery  to  consignee.    85  n. 

Delivery:  what  constitutes.    60  n. 

Demand  and  refusal  not  necessary  when  the  fact  was  that  the  goods  never 
reached  the  place  where  such  aemand  and  refusal  must  have  oeen  made, 
if  at  all.    Louisville  &  Nashville  R  Co.  v.  Meyer  (Ala.).    44. 
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Duty  of  the  carrier  is  conflned,  as  is  proyided  in  the  Code  of  California,  to 
aoceptine  and  carrying  property  '*  of  a  kind  that  he  undertakes  or  is  ac- 
customea  to  carry.'^    raster  v.  Central  Pac.  R.  Co.  (Cal.).    246. 

Escape  of  cattle,  lilere  permission  by  agent  of  railroad  company  to  an  owner 
of  cattle  to  place  them  iu  the  company's  yards,  no  bill  of  lading  being 
giyen,  does  not  render  the  company  liable  for  damages  caused  by  the 
escape  of  the  cattle.    Fort  Worth,  etc.,  R.  Co.  «.  Perkins  (Tex.).    49. 

Excuse  for  loss  of  goods.  When  loss  or  damage  to  goods  occurs  while  they 
are  in  the  custody  of  the  currier,  though  carried  at  owner's  risk,  the  car- 
rier must  make  at  least  a  prima  fade  showing  that  it  was  not  caused  by 
his  negligence.    South,  etc.,  R.  Co.  «.  Wilson  (Ala.).    41. 

Failure  to  ship.  Where  court  states  to  jury  that  **  defendant  sets  up  no  ex- 
cuse for  a  failure  to  ship,  if  there  was  such  failure,"  it  is  not  error,  being 
merely  in  effect  telling  the  jury  that  the  defendant  had  not  set  up  any 
legal  excuse  for  failing  to  ship  the  goods.  McGowan  v.  Wilmington,  etc., 
R.  Co.  (N,  C).    64. 

Hogs  injured  by  'Spiling  up"  while  struggling  to  get  near  to  or  away  from 
the  car-doors.  Held,  that  common  carrier  is  an  insurer  against  such  in- 
jury,  and  that  the  carrier  should  unload  hogs  or  giye  ihem  personal 
attention,  so  as  to  preyent  such  injury  while  a  train  is  delated.  Kinnick 
0.  Chicago,  etc.,  R.  Co.  (la.).    55. 

Joint  liability  of  connecting  lines.  The  complaint  alleged  that  plaintiff  pur- 
chased at  A  a  through  ticket  to  C,  oyer  railroad  lines  E  and  F,  and  on  the 
route  lost  her  trunk,  for  which  she  demanded  damages  of  F.  Held,  that 
in  failing  to  allege  that  E  and  F  were  joint  contractors,  or  that  the  trunk 
had  been  receiyed  by  F,  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.    Felder  v,  Columbia,  etc.,  R.  Co.  (8.  C).    864. 

Liability  beyoud  terminus.  When  carrier  receiyes  goods  consigned  to  a  place 
beyond  his  own  Hue,  and  does  not  limit  his  li(u>ility  by  express  contract, 
he  assumes  the  duty  and  obligation  to  deliyer  them  safely  at  the  place  of 
destination,  and  is  liable  for  a  loss  occurring  on  any  part  of  the  route. 
Louisyille  &  Nashyille  R.  Co.  v.  Meyer  (Ala.).    44. 

Lial^ility  of  common  carrier  to  borrower  for  damage  to  borrowed  goods.  49  n. 

Limitation  of  liability  by  bill  of  lading.  Assent  thereto  not  Inferred  but  from 
the  acceptance  of  a  bill  of  lading  sent  b^  mail  to  the  shipper  after  the 
goods  were  en  route,    Louisyille  &  Nashyille  R.  Co.  «.  Meyer  (Ala.).    44. 

Limiting  liability.  Statute  of  Iowa  prohibiting  corporations  engaged  iu  trMiis- 
porting  goods  and  passengers  between  different  States  from  limiting  their 
liability  as  common  carriers  by  contract  is  not  a  regulation  of  interstate 
commerce.    Hart  «.  Chicago,  etc.,  R  Co.  (la.).    59. 

Marks  on  goods  held  competent  evidence  of  route  oyer  which  they  were  to 
be  carried.    Bird  t,  Georgia  R.  Co.  (Ga.).    89. 

May  limit  his  liability  to  loss  on  his  own  line,  but  must  bring  such  limitation 
to  the  notice  audi  secure  the  assent  thereto  of  the  consignor.  Louisyille 
&  Nashyille  R.  Co.  v.  Meyer  (Ala.).    44. 

Property  injured  in  transit  by  the  act  of  the  owner:  hM,  company  not  liable 
for.    Hart  v.  Chicago,  etc.,  R.  Co.  (la.).    59. 

Shipment  of  goods.  Where  a  bill  of  lading  provides  against  any  liability  of  the 
carrier  for  **  wrong  carriage  or  wrong  delivery  of  goods  that  are  marked 
with  the  initials,  unnumbered  or  imperfectly  marked,"  and  it  is  not  a  part 
of  the  plaintiff's  complaint  that  the  rice  was  wrongly  carried  or  wrongly 
delivered,  and  no  defence  is  set  up  that  the  goods  were  not  marked  with 
the  proper  directions,  nor  any  imperfection  in  that  respect  brought  to  the 
attention  of  the  plaintiff,  but  the  sole  ground  of  action  is  that  the  goods 
were  not  shipped  at  all,  the  only  cjuestion  is  whether  the  goods  were 
shipped  or  not.    McG^wan  v,  Wilmington,  etc.,  R.  Co.  (N.  C^.    64. 

State  may  enforce  railway  regulations  with  fines  and  penalties.  McGowan  f>. 
Wilmington,  etc.,  R.  Co.  (N.  C).    64. 

Statute  regulating  time  of  shipment.  Where  the  charter  of  a  railroad  company 
provides  that  its  officers  may  establish  its  prices,  rates  of  freights  and 
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fares,  in  their  discretion  not  exceeding  a  maximum  rate,  prescribed  a 
statute  compelling  railroad  companies  to  shi^  within  a  reasonable  time 
^oods  delivered  to  them  for  shipment,  whiclv  time  is  declared  to  be  with- 
in five  days  next  after  delivenr,  applies  to  such  railroad,  and  is  not  void 
as  impairing  the  obligation  of  the  contract  as  between  it  and  the  State. 
McGowan  v.  Wilminffton,  etc.,  R.  Co.  (N.  C).    64. 

Time  of  shipment  by  earner  implied  to  be  a  reasonable  time  in  the  absence  of 
any  express  contract,  and  tne  statute  of  North  Carolina  fixes  such  rea- 
sonable time  as  within  five  days  next  after  receipt  of  the  goods.  Mc- 
Gowan V.  Wilmington,  etc.,  R.  Co.  (N.  C).  64. 
«  Time  of  shipment,  fiistructions.  In  action  against  railroad  company  to  re- 
cover a  statutory  penalty  for  failing  to  ship  a  certain  lot  of  rice  delivered 
to  it  for  shipment,  it  is  not  error  to  exclude  the  question  asked  of  defend- 
ant's witness,  '*  Did  persons  who  delivered  rice  for  the  plaintiff  give  any 
instructions  at  the  time  of  delivery  in  regard  to  the  time  of  the  ship- 
ment?" when  the  sole  question  at  issue  is  whether  defendant  did  or  did 
not  ship  the  rice.    McOowan  v,  Wilmington,  etc.,  R  Co.  (N.  C).    64. 

Title.  Carrier  cannot  dispute  title  of  person  delivering  goods  to  him  for  trans- 
portation by  setting  up  title  in  himself  or  a  third  person.  Lockhart  v. 
Western  &  Atlantic  R.  Co.  (Ga.).    47. 

Title  to  goods  passes  to  consignee,  who  pays  a  draft  drawn  on  him  by  the 
shipper,  ana  receives  the  bill  of  lading  to  which  the  draft  is  attached,  and 
subsequently  purchases  the  goods  from  the  owner,  and  it  makes  no  dif- 
ference that  the  goods  were  destroved  before  the  absolute  sale,  as  the 
property  of  the  owner  in  them  still  continued,  and  was  the  subject  of 
transfer,  and  the  transferee  could  maintain  action  for  damages  for  their 
destruction  on  the  ground  of  such  transfer.  Kirkpatrick  v.  Sansas  City, 
etc.,  R.  Co.  (Mo.).    61. 

Waiver  of  defences.  When  compensation  is  demanded  of  a  railroad  company 
for  damages  to  goods  transported,  and  the  demand  is  refused  on  the 
ground  that  the  goods  were  carried  at  the  owner's  risk,  this  is  a  circum- 
stance from  which  the  Jury  may  infer  a  waiver  of  all  other  grounds  of 
defence,  and  an  admission  that  the  goods  were  damaged  while  in  posses- 
sion of  the  carrier.    South,  etc.,  R  Co.  «.  Wilson  (Ala.).    41. 

Waiver.  Where  there  is  no  misrepresentation  on  the  part  of  a  shipper  of  live- 
stock, a  conunon  carrier  waives  all  exceptions  to  defects  in  loading  by 
accepting  stock  as  loaded  for  transportation.  Kinnick  «.  Chicago,  etc., 
R  Co.  (la.).    65. 

Where  shippers  were  to  take  charge  of  sheep  in  transit,  and  to  unload  them, 
held  that  the  companyis  not  liable  for  injury  to  the  sheep  after  they  were 
unloaded.    Myen  «.  Wabash,  etc.,  R  Co.  (Mo.).    63. 


'COnSHKATIOV. 

Bee  Bminbkt  Doxain. 

^oimoTnro  inm. 

Bee  Common  Cabbixb. 


Baggaffe.    Liability  of  connecting  lines  of  carriers  for  loss  of  baggage.  964 
Liability  of  hist  carrier  for  lost  or  injured.    871 ». 


fi. 


MVTBAOT. 

As  to  appraising  damages  for  land  taken  for  railway  purposes.  In  r$  Petition 
of,  etc.,  «.  Bennett  (N.  Y.).    404. 
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Interstate  tariffs  not  subject  to  regulation  by  State  railroad  commissioners. 
State  V,  Chicago  &  Northwestern  R.  Co.  (la.).    15. 

Interstate  tariffs.  Statute  authorizio^  railroad  commissioners  of  State  to  fix 
interstate  rates,  held  unconstitutional.  Commonwealth  v,  Housatonic 
R.  Co.  (Mass.)    81. 

limiUog  liability.  Statute  of  Iowa  prohibiting  corporations  engaged  in  trans- 
porting goods  and  passen^rs  between  different  States  from  limiting  their 
liability  as  common  earners  by  contract,  is  not  a  regulation  of  interstate 
commerce.    Hart  v.  Chicago,  etc..  R  Co.  (la.).    69. 

Statute  regulating  lime  of  shipment.  Where  the  charter  of  a  railroad  company 
provides  that  ito  officers  may  establish  ita  prices,  rates  of  freights,  and 
fares,  in  their  discretion,  not  exceeding  a  maximum  rate,  prescribed  a 
statute  compelling  raiiroad  companies  to  ship  over  their  roads  within  a 
reasonable  time  ^oods  deliyered  to  them  for  shipment,  which  time  is  de- 
clared to  be  within  five  days  next  after  delivery,  applies  to  such  railroad, 
and  is  not  void  as  impairing  the  obligation  of  the  contract  as  between  it. 
and  the  State.    McGowan  v,  Wilmington,  eto.,  R  Co.  (N.  C.)    64. 

DAXAaSB. 

See  Death;  Eminent  Domain;  Evidekcb. 

Abandonment  of  claim  for.    See  Abandonment. 

Delay  of  goods  in  transit.    Measure.    88  n. 

Delivery.  Failure  to  deliver  a  car-load  of  mules  on  time.  EM,  that  the  meas- 
ure of  damages  is  the  difference  in  the  market  value  of  the  stock  at  the- 
designated  place  of  delivery,  when  it  should  have  been,  and  when  it  was, 
in  fact,  delivered  there,  and  if  there  was  no  market  value  at  that  point, 
such  value  may  be  ascertained  by  proof  of  the  market  value  at  other  con- 
venient pointe.    East  Tennessee,  etc.,  R  Co.  «.  Hate  (Tenn.).    86. 

Emancipated  minor  child:  right  to  recover  damages  for  death  of.    825  n. 

Emiinent  domain.  Decrease  of  rental  value  competent  evidence  to  show  dam- 
age to  property.    408  n. 

— —  Measure  of.    Value  of  adjacent  land.    484  n. 

Measure.    Cash  market  value  of  land  taken  for  a  railroad  is  the  proper 

measure  of  damages  for  the  land  so  taken;  and  as  to  lands  damag^,  the 
measure  of  damages  is  the  difference  between  the  value  of  the  land  before, 
and  ita  value  after,  the  construction  of  the  road.  Wabash,  eto.,  R.  Co. 
V.  McDougal  (111.).    886. 

-: —  Owner  at  time  land  is  taken  can  alone  recover  damages.    802  n. 

Owner  at  time  tract  is  laid  can  alone  recover  damages;   a  subsequent 

vendee  cannot.    424  n, 

When  commissioners'  report  will  be  set  aside. '  418  n. 

Excessive,  for  land  taken.  The  plaintiff  brought  action  against  the  defendant 
company*  for  taking  her  land  and  constructing  ita  road  thereon.  A 
special  interrogatory  was  submitted  to  the  jury  whether  the  defendant 
entered  the  premises  as  a  trespasser,  which  was  answered  in  the  negative. 
The  evidence  showed  the  value  of  the  land  to  be  $100.  The  jury  gave  a 
verdict  for  $250.  ffM,  that  as  the  defendant  was  not  a  trespasser,  tha 
verdict  was  clearly  excessive.  E[itterman  v,  Chicago,  eto.,  R,  Co.  (Iowa). 
482. 

Exemplary:  duty  of  instructing  jury  as  to.  International,  etc.,  R.  Co.  v. 
Underwood  (Tex.).     240. 

Exemplary,  for  expulsion  of  passenger.    191  n. 

Four  thousand  dollars  excessive.  While  the  verdict  of  a  jury  should  not  be 
interfered  with  upon  the  ground  that  it  is  excessive  unless  it  is  flagrantly 
so.  the  court  holds  that  a  verdict  for  $4000  in  this  case  is  flagrantly  exces- 
sive, and  requires  a  reversal.  South  Cov.,  eto.,  R.  Co.  v.  Ware  (Ky.). 
206. 

Future  disability.    To  justify  the  assessment  of  damages  for  future  or  perma* 
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nent  disability,  it  must  appear  that  continued  or  permanent  disability  is 
reasonably  certain  to  result  from  the  injuries  complained  of.  Ohio,  etc., 
R.  Co.  «.  Cosby  <Ind.).    389. 

Husband  and  wife.  An  instruction  is  erroneous  which  authorized  the  Jury  to 
include  in  their  assessment  the  damages  recoverable  by  the  husband,  as 
well  as  those  which  the  wife  might  recover  for  her  separate  use.  Her 
recoverv  is  Ifmited  to  the  injuries  to  her  person,  including  pain,  anguish 
of  mind,  and  all  such  other  damages  resulting  from  the  negligence  of  the 
railroad  company  as  were  not  presumptively  injuries  to  the  husband. 
Ohio,  etc.,  R.  Co.  v,  Cosby  (Ind.).    839. 

Injury  by  expropriation.  Measure.  Where  the  injury  done  to  property  by 
the  construction  of  a  railroad  is  at  once  fully  completed  and  permanent, 
the  entire  damage  is  to  be  measured  by  the  condition  in  which,  when 
completed,  it  left  the  property.  In  such  a  case  the  proper  measure  of 
damages  is  the  diminution  in  the  value,  not  of  the  rental,  but  of  the 
property.    Baldwin  v.  Chicago,  etc.,  R.  Co.  (Minn.).    402. 

Medicines  and  medical  treatment  not  allowed  for  where  none  were  shown  to 
have  been  given.    Eckerd  v.  Chicago,  etc.,  R.  Co.  (la.).    114. 

Noise,  smoke,  etc.,  as  elements  of,  in  condemnation  proceedines.    380  n. 

Nursing  expenses  not  recoverable  where*  none  proved.  Nichols  v,  Dubuque, 
etc.,  R  Co.  (la.).    183. 

Opinion  evidence  as  to  amount  of  damage  not  admissible.    309  n. 

Recovery  for  services  necessary  to  ameliorate  the  condition  and  suffering  of 
the  plaintiff  can  be  had,  although  gratuitously  rendered,  when  a  recovery 
for  negligence  of  defendant  can  be  had.  JPennsylvania  Co.  v,  Marion 
(Ind.).    132. 

Right  of  way.  Eight  hundred  dollars  held  not  an  excessive  award  against  a  rail- 
road company  for  taking  a  strip  of  land,  about  900  feet  in  length,  across 
two  patented  mill-sites,  and  a  right  of  way  over  a  lode  claim.  Golden 
Boulder,  etc..  R.  Co  v.  Haggart  (Col.).     375. 

Rule  as  to.  In  an  action  for  a  personal  injury,  the  plaintiff  Is  entitled  to  re- 
cover compensation,  so  far  as  it  is  susceptible  of  an  estimate  in  money, 
for  the  loss  and  damage  caused  to  him  by  the  defendant's  negligence,  in- 
eluding  not  only  expenses  incurred  for  medical  attendance,  and  a  reason- 
able sum  for  his  pain  and  suffering,  but  also  a  fair  recompense  for  the 
loss  of  what  he  would  otherwise  have  earned  in  his  trade  or  profession, 
and  has  been  deprived  of  the  capacity  of  earning,  by  the  wrongful  act  of 
the  defendant.    Vicksburg,  etc..  R.  Co.  v,  Putnam  (U.  S.  S.  C).    291. 

Subsequent  vendee.  The  owner  of  land  cannot  recover  for  damaees  which 
accrued  to  it  before  he  purchased  it.  Wabash,  etc.,  R.  Co.  v.  McDougal 
(111.).    386. 

The  small  bone  of  the  plaintiff's  leg  was  fractured  at  the  ankle,  and  some  of 
the  ligaments  were  ruptured.  In  consequence  of  this  he  was  laid  up  not 
over  eight  weeks.  The  fracture  has  united  perfectly,  and  will  never 
trouble  nim :  the  ligaments  have  not  healed  entirely,  but  will  not  trouble 
him  save  in  going  up  or  down  hill,  or  when  there  is  a  change  of  weather, 
and  tlieu  he  will  feel  like  one  with  a  sprained  ankle.  No  special  damage 
was  averred,  and  no  circumstances  of  aggravation  shown.  Held,  that  a 
verdict  for  $4000  is  disproportionate  to  tne  injury.  South  Cov.,  etc.,  R 
Co.  V.  Ware  (Ky.).    206. 

Twelve  thousand  dollars  not  excessive  for  killing  a  man.  International,  etc., 
R.  Co.  V.  Ormond  (Tex.).    140. 

Twenty-five  hundred  dollars  not  excessive  damages  for  killing  a  man  fifty-five 
years  old,  in  fair  health,  and  capable  of  earning  two  donars  and  twenty- 
five  cents  per  day  of  ten  hours,  and  having  a  family  .dependent  on  his 
labor  for  support.    Annes  v,  Milwaukee,  etc..  R.  Co.  (Wis.).    102. 

Worldly  circumstances.  In  an  action  against  a  railroad  company  for  an  injury 
to  the  plaintiff's  eye,  caused  by  a  spark  or  cinder  from  the  defendant's  en- 
gine, tnere  was  no  error  in  refusing  to  permit  the  plaintiff  to  prove  that 
27  A.  &  £.  B.  Cas.— 29 
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the  defendant  was  worth  from  two  to  three  hundred  thousand  dollars. 
Higgins  V.  Cherokee  R.  Co.  (Oa.).  218. 
Worldly  circumstances.  Except  in  cases  where  the  entire  injury  is  to  the 
peace,  happiness,  or  feelinss  of  the  plaintiff,  worldly  circumstances  should 
not  be  admitted  or  weighed  in  the  ascertainment  of  damages.  Georgia  R. 
Co.  V.  Homer  (Ga.).    186.. 

DIATH. 

Bee  Daicaobb. 

Measure  of  damages.  The  keeper  of  a  railroad  section  house,  whose  usual 
eaminffs  bad  oeen  from  fif ty-fl ve  to  one  hundred  dollars  a  month,  was 
killed  By  the  negligent  conduct  of  the  servants  of  a  railway  company  in 
running  one  of  its  trains.  In  an  action  by  the  widow  and  child  for 
damages  resulting,  held,  that  no  standard  by  which  to  estimate  damages 
for  negligently  killing  a  man  can  be  fixed  by  reference  to  what  he  was 
earning  when  he  died.  The  additional  experience  and  skill  which  he 
might  acquire  in  some  of  the  years  of  life  of  which  he  was  deprived 
would  increase  his  wages,  and  create  an  element  of  uncertainty  in  fixing 
any  arithmetical  standard.  In  the  absence  of  anj  standard,  since  the  size 
of  the  verdict  did  not  show  any  evidence  of  passion  or  prejudice,  the  ver- 
dict for  $12,000  could  not  be  pronounced  clearly  excessive.  Interna- 
tional, etc.,  R.  Co.  v.  Ormond  (Tex.).    140. 

Minority  of  deceased.  Action  brought  in  Missouri  hj  a  husband  and  wife, 
residents  of  the  State  of  Texas,  for  the  death  of  their  minor  son,  who  was 
also  a  resident  of  Texas,  the  laws  of  Missouri,  and  not  of  Texas,  will  de- 
termine the  question  of  the  minority  of  the  son.  Besides,  in  the  absence 
of  any  evidence  to  the  contrary,  it  will  be  presumed  that  the  sge  of 
majority  is  the  same  in  Texas  as  it  is  in  Missouri.  Philpot  v.  Mo.  Pac.  R. 
Co.  (Mo.).    828. 

Passenger  thrown  from  car  by  other  passengers,  company  not  liable.  Feltoa 
V.  Chicago,  etc.,  R.  Co.  (Iowa).    229. 

Plaintiff  must  show  that  she  has  no  means  of  support  except  what  her  hus- 
band furnished  her,  as  tending  to  prove  that  Ms  death  had  caused  her  a 
pecuniary  loss.    Annes  v.  Milwaukee,  etc.,  R.  Co.  (Wis.).    102. 

Section  2121  of  Revised  Statutes  of  Missouri  is  both  penal  and  compensatory, 
and  the  emancipation  of  a  minor  son  by  his  parents  is  no  defence  to  an 
action  thereon  by  them  for  his  death,  rhilpot  v.  Mo.  Pac.  R.  Co.  (Mo.). 
828. 

The  right  of  action  given  by  Revised  Statutes  of  Missouri,  section  2121,  for 
the  death  of  a  person  occurring  in  that  State  by  reason  of  the  negligent 
act  of  a  railroad,  is  not  limited  to  residents  of  that  State.  Philpot «.  Mo. 
Pac.  R  Co.  (Mo.).    828. 

SSKinEtBEB. 

An  exception  to  the  general  rule,  that  a  complaint,  to  withstand  a  demurrer, 
must  state  a  cause  of  action  in  favor  of  all  the  plaintiffs,  occurs  when 
the  plaintiffs  are  husband  and  wife,  and  the  action  relates  to  injuries  to 
the  person  or  character  of  the  latter;  for  the  husband  is  a  proper  al- 
though not  a  necessary  party.    Ohio,  etc.,  R.  Co.  «.  Cosby  (Ind.).    889. 

To  evidence  overruled  in  case  presenting  peculiar  facts.  Coudy  o.  St  Louis 
R  Co.  (Mo.).    282. 

Tmujuaasrr. 

See  NBauoENGB. 

Defective  track.    Evidence  as  to  condition  of  road.    299  n. 
Prost:  derailment  occasioned  bv  rails  broken  from.    290  n. 
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See  IUtbb. 
Generally.    12  n. 

EMAirOIPATID  MnroB  ohud. 

Bee  MmoB. 

jExnmrT  domadt. 

See  Appeal;  Nuisakce. 

Abandonment.    Companies'  liability  for  loss  to  landowner  by  reason  of.    440  n. 

Compensation  of  landowner.    Where  the  act  incorporating  a  railway 

company  contains  a  clause  in  the  usual  form  that  in  case  of  the  aban- 
donment of  the  railway  the  parliamentary  deposit  shall  be  applicable 
towards  compensating  any  landowners  whose  properly  may  have  been 
interfered  with  or  rendered  less  valuable  by  the  commencement,  con- 
struction, or  abandonment  of  the  railway,  a  landowner  can,  as  a  (general 
rule,  only  claim  compensation  on  account  of  acts  done  or  omitted  to  be 
done  by  the  compan^  Under  their  statutory  powers,  and  not  on  account 
•of  any  collateral  obligation  entered  into  by  the  company.  But  held,  by 
-Cotton  aodliindlev,  L.  JJ.  (dissentiente  Lopes,  L.  J.),  that  wliere  a  com- 
pany has  entered  into  a  voHateral  Abligatitm  of  such  a  naUne  that  the 
breach  of  the  obligation  is  necessarily  involved  in  the  abandonment  of  the 
railway  and  undistinguishable  from  it,  such  as  a  covenant  to  build  a 
station,  the  breach  of  such  obligation  may  be  taken  into  account  in 
assessing  the  diminution  of  value  of  the  land.  Held,  also,  that  a  covenant 
to  put  up  fences  on  the  land  taken  by  the  company  was  not  such  an 
obligation  as  could  form  the  subject  of  a  claim  for  compensation  out  of 
the  deposit.    In  re  Ruthin,  etc..  Act  (Eng.).    434. 

Jissessmeut  of  commissioners:  when  time  for  taking  appeal  from,  begins  to 
run.    415  n. 

Award.  Appeal.  Payment:  effect  of.  Where  a  railroad  company  appropri- 
ates land  for  its  rieht  of  wa^,  and  the  appraisers  award  damages  to  the 
owner  of  the  lancT  from  which  award  an  appeal  is  taken  to  the  proper 
court,  the  payment  to  the  clerk  of  the  damages  awarded  by  the  appraisers 
will  operate  only  as  a  license  to  the  railroad  company  to  take  possession 
of  the  land  so  appropriated ;  and  the  title  to  such  land  will  not  vest  in  such 
railroad  company  until  it  has  fully  paid  the  damages  finally  assessed  and 
adjudged  in  favor  of  such  owner  upon  the  final  determination  of  such 
api>eal  by  the  proper  court.  Terre  Haute,  etc.,  R.  Co.  «.  Crawford  (Ind.). 
869. 

•Oommiftsioners'  report:  when  it  will  be  set  aside.    418  n. 

■Commissioners  to  appraise  damage,  motion  to  discharge  them,  for  refusing 
to  follow  directions  of  court  as  to  estimating  damages,  etc.,  refused.  In 
re  Petition  v,  Bennett  (N.  Y.).    404. 

Contract  as  to  appraisal  of  award  construed.  In  re  Petition,  etc.,  v,  Bennett 
(N.  Y.).    404. 

Cost  of  filling  landowner's  land  adjacent  to  right  of  way  as  an  element  of 
damage.    Terre  Haute,  etc.,  R.  Co.  v.  Crawford  (Ind.).    869. 

Damages:  measure  of.    484  n. 

Damages:  owner  at  time  track  is  laid  can  alone  recover;  a  subsequent  vendee 
cannot.    ^H  n. 

Damages  to  property:  decrease  of  rental  value  competent  evidence  to  show. 
408  n. 

Damages.  Value  of  land.  Subsequent  vendee.  The  claim  for  damages  and 
that  for  the  value  of  the  land  taken  may  be  distinct.  Damases  for  injury 
to  land  lielong  to  the  owner  at  the  lime  of  the  injury,  and  do  not  pass  to 
a  subsequent  vendee,  who  is  presumed  to  have  puid  only  the  market 


463  INDEX. 

value  of  the  land  at  the  Ume  he  bought  it.    Wabash,  etc.,  R  S^o,  «r. 
McDougal  (III).    886. 

Extent  of  company'B  freedom  to  use  land  already  taken  for  railway  purposes. 
866  n. 

Fee.  Purpose.  A  railroad  company  taking  land  by  virtue  of  its  right  of 
eminent  domain  does  not  acquire  the  fee,  but  only  an  easement,  and  can- 
not permanently  use  it  for  a  different  purpose  from  that  for  which  it  waa 
taken.    Ross  v.  Pennsylvania  R.  Co.  (Pa.).    867. 

Future  use:  condemnation  of  land  for.    852  n. 

Interest  A  landowner  is  entitled  to  interest  on  the  whole  sum  assessed  by 
the  jury  as  compensation  for  a  right  of  way  condemned  by  railroad  com- 
pany from  the  aate  of  the  filing  of  award  by  commissioners.  Seefeld  «. 
Chicago,  etc..  R.  Co.  (Wis.).    428. 

Interest  on  award.  Where  premises  sought  to  bo  condemned  for  railroad 
purposes  have  been  vacated  by  the  tenant,  have  remained  unoccupied, 
and  no  rent,  accniiug  after  the  date  of  the  filing  of  the  award,  has  been 
received  by  the  owner  thereof,  the  sum  awarded  as  damages  bears  interest 
from  the  date  of  such  flline  while  an  appeal  from  the  award  is  pepding, 
even  though  the  coinpany  nave  paid  the  money  into  court,  and  have  not 
taken  possession.    Uniacke  v,  Chicago,  etc.,  R.  Co.  (Wis.).    424. 

Interference  with  use.  Rights  of  owner.  Where  a  railroad  company  occu- 
pied a  portion  of  the  land  appropriated  to  its  use  for  depot  and  station 
purposes,  the  manner  of  its  use  for  these  purposes  is  in  its  discretion ; 
and  it  is  in  concern  of  the  owner  of  the  fee.  £ven  if  it  exceeds  its  fran- 
chise in  the  manner  of  such  occupancy,  it  does  not  tliereby  disseize  the 
owner  of  the  fee,  nor  authorize  an  sction  for  trespass  by  him,  nor  iustify 
a  demand  for  damages  for  rents  and  profits  for  such  use  and  occu- 
pation.   Pierce  v.  Boiston,  etc.,  R  Co.  (Mass.).    859. 

—  Where  a  railroad  is  in  possession  of  premises  appropriated  to  its  use  in 
the  exercise  of  a  public  franchise,  Uie  owner  of  the  fee  of  the  land  ap- 
propriated has  no  right  to  interfere  so  long  as  the  use  is  continued  for  the 
purposes  of  the  franchise.    Pierce  v.  Boston,  etc.,  R  Co.  (Mass.).    859. 

Interference  with  wrongful  use.  It  is  not  until  it  substitues  another  use  for 
that  given  by  its  franchise,  so  that  its  possession  of  the  land  is  wrongful, 
that  Its  occupation  can  be  referred  to  the  claim  of  the  freehold.  Pierce 
V.  Boston,  etc.,  R  Co.  (Mass.).    859. 

Location  of  line.  Statutes.  Sections  2,  8,  sub-section  1,  c.  1,  Minnesota 
Laws,  1857,  Ex.  Sess.,  authorized  the  St  Paul,  M.  <&  M.  R  Co.  to  cbanee 
the  location  of  its  line  after  it  should  have  been  located  and  constructed, 
and  to  exercise  the  power  of  eminent  domain  to  obtain  land  for  the  right 
of  Way  so  located.  The  act  of  1862  (chap.  20,  8p.  Laws.  1862),  specified 
the  times  within  which  specified  portions  of  the  road  should  be  built 
Held  that  this  act  related  only  to  the  first  or  original  locating  and  con- 
structing it,  and  did  not  affect  such  authority.  Hewitt  v.  St.  Paul,  etc., 
R  Co.  (Minn.).    842. 

Kew  company's  obligation.  A  new  railroad  corporation  succeeded  to  the 
property,  rights,  and  franchises  of  an  older  company.  It  entered  upon 
land  appropriated  by  its  predecessor,  and  continuously  used  the  same  for 
railroad  purposes  to  the  exclusion  of  the  landowner.  The  value  of  the 
land  had  been  detennined  in  the  original  proceedings  by  the  judgment  of 
a  court  of  competent  jurisdiction.  Held,  tnat  the  new  compan]^  is  deemed 
to  have  adopted  the  original  appropriation,  and  is,  in  equitv,  liable  there- 
for, and  it  cannot  escape  such  liability  by  afterwards  abandoning  the 
land.    Lake  Erie,  etc.,  R  Co.  «.  Griffin  (Mass.).    894. 

Noise,  smoke,  etc.,  as  elements  of  damage.    886  n. 

Notice.  Readine  at  trial.  In  a  controversy  between  a  railroad  company  and 
an  owner  of  land  respecting  the  damages  sustained  by  the  owner  for  the 
riffht  of  way  proposed  to  he  taken,  the  owner  cannot  have  read,  on  the 
trial,  the  notice  of  appeal  of  the  railroad  company,  in  which  the  suiil 
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awarded  him  by  commissionen  is  stated.  Seefeld  «.  Chicaffo,  etc.,  R 
(Wis.).    428. 

Owner  at  time  land  is  taken  can  alone  recover  damages.    892  n. 

Present  necessity.  The  mere  fact  that  the  land  proposed  to  be  taken  for  a 
public  use  is  not  needed  for  the  present  and  immediate  purposes  of  the 
petitioning  party  is  not  necessarily  a  defence  to  a  proceeding  to  condemn 
It.    /ti r0  Application,  etc.,  (N.  i.).    848. 

Present  use.  Foreign  company.  Where  such  use  is  not  required  for  the 
purpose  of  the  local  traffic  of  the  petitioning  railroad  company,  but  for 
the  purpose  of  enabling  it  to  fulfil  the  obligations  of  a  contract  made  with 
a  foreign  railroad  company,  whereby  it  has  bound  itself  to  furnish  to  such 
company  accommodations  over  its  road,  the  object  for  which  the  land  is 
sought  will  be  deemed  a  public  use.  In  re  Application,  etc.,  (N.  T.). 
848. 

Public  "levee*'  may  be  taken.  An  action  was  brought  by  the  plaintiff  com- 
pany against  the  city  of  Portland,  under  an  act  of  the  legislature  of 
Oregon,  to  condemn  what  is  known  as  the  "  Public  Levee,"  in  the  city  of 
Portland,  to  its  use  for  a  depot  and  other  purposes.  The  levee  had  been 
unconditionally  dedicated  to  the  public  use,  as  a  public  landing.  Held,  that 
the  things  authorized  to  be  done  under  the  act  were  not  inconsistent  with 
the  use  of  the  levee  as  a  public  landing,  and  hence  the  legislature  had  the 
power  to  regulate  its  use,  or  devolve  it  upon  the  defendant  or  the  plain- 
tiff, as  its  agent,  in  conformity  witli  the  purposes  of  its  dedication,  with- 
out the  consent  of  the  city,  and  without  compensation  to  it.  Portland, 
etc.,  R  Co.  V.  Portland  (Oregon).    858. 

Public  use :  condemnation  of  land  already  devoted  to.    859  n. 

Benting  condemned  land.  A  reasonable  time  to  be  determined  by  all  attend- 
ing circumstances,  must,  however,  be  allowed;  and,  pending  appeal  from 
condemnation  proceedings,  the  railroad  may  rent  the  premises,  and  the 
owner  of  the  fee  will  not  be  entitled  to  mesne  profits.  Ross  e.  Penna.  R. 
Co.  (Pa.).    867. 

Sale  of  railway  and  franchise:  effect  on  condemnation  proceedings.    402  n. 

Statutory  authority.  Presumptions.  It  cannot  be  presumed,  from  a  general 
grant  of  authority,  that  the  legislature  intended  to  authorize  acts  to  the 
injurv  of  third  persons,  where  no  compensation  is  provided  except  upon 
condition  of  obtaining  their  consent.  The  construction  applies  with 
peculiar  force  to  grants  of  corporate  powers  to  private  corporations,  which 
are  set  up  as  a  justification  for  acts  to  the  detriment  of  private  property. 
Cogswell  c.  New  York,  etc.,  R.  Co.  (N.  Y.).    876. 

The  statutory  sanction  which  will  justify  an  injury  to  private  property 

must  be  express,  or  must  be  given  by  clear  and  unquestionable  implica- 
tion from  the  powers  expressly  conferred,  so  that  it  can  fairl  v  be  saia  that 
the  legislature  contemplated  the  doing  of  the  verv  act  which  occasioned 
the  injury.    Cogswell  v.  New  York,  etc.,  R.  Co.  (N.  Y.).    876. 

Subsequent  vendee:  increase  of  damages.  For  any  increase  of  damage  which 
results  to  the  land  from  any  alteration  in  the  embankment  of  the  railroad 
after  such  purchase,  the  vendee  is  entitled  to  recover,  and  may  do  this  in 
a  proceeding  to  condemn  the  land  bought  by  the  railroad  company,  with- 
out being  put  to  an  independent  action.  Wabash,  etc.,  R.  Co.  e. 
McDouffaT  (111.).    886. 

Taking  land  against  will  of  owner.  46  Vic,  ch.  64  (D.),  which  empowered  the 
company  to  hold  and  own  land  in  any  municipality  through  or  in  which 
the  main  line  or  any  branch  was  carried  for  the  erection  and  maintenance 
thereon  of  stations,  sidings,  etc.,  as  migl^t  be  necessary  for  the  purposes 
of  the  companv,  did  not  empower  them  to  expropriate  against  the  will  of 
the  owner.    Jlurphy  «.  Kingston,  etc.,  R.  Co.  (Ont.).    M4. 

Taking  land  outside  of  map.  A  railway  company  after  the  completion  of  its 
line  sought  to  expropriate  a  piece  of  land  not  marked  or  referred  to  on 
any  map  or  plan  filed,  or  book  of  reference  made  b^  the  company,  but 
within  one  mile's  distance  of  the  terminus  of  the  railway,  as  aelineaied 
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on  the  filed  plan,  for  the  purpose  of  better  utilizing  a  certain  other  prop- 
erty previouslv  acquired  bv  them  as  a  passenger  and  freight  station. 
HM,  that,  under  43  Vic,  ch.  9,  sec   8,  sub-s.  11  (D.).  tins  was  not  per- 
missible, there  beiug  uo  provisions  affecting  the  matter  in  the  special  acta 
of  the  company.    Murphy  f.  Kingston,  etc.,  R  Co.  (Ont.).    844. 

Title.  Admission.  In  proceedings  to  condemn  a  right  of  way  for  a  railroad 
the  title  of  one  named  in  the  petition  as  responaent  to  the  land  sought  to 
be  taken  is  admitted  unless  it  is  expressly  denied,  and  the  averment  by 
respondent  of  title  to  property  not  covered  by  the  petition  will  entitle 
him  to  damages  in  respect  thereto,  if  sudr  averment  is  not  denied. 
<}oiden  Boulder,  etc.,  R.  Co.  v.  Haggart  (Col.).    875. 

Use  of  land  while  appeid  is  pending  from  damages  assessed:  right  of  com- 
pany to.    868  n. 

View  bv  Jury.  In  an  action  to  condemn  lands  by  a  railroad  company  for  a 
right  of  way,  the  office  of  a  view  is  to  enable  the  jury  to  determme  the 
weight  of  conflicting  testimony  respecting  value  and  damage.  Seefeld  «. 
Chicago,  etc.,  R.  Co.  (Wis.)    428. 

View  of  the  premises  in  condemnation  proceedings  office  of.    481  n. 

Trespass:  action  of»  against  railroad  concmanv;  measure  of  damages;  valae  of 
adjacent  land;  poesession  of  plaintiiz.    484  n. 


EYIDEVCX. 

See  Common  Carbieb;  Hubsaitd  and  Wife;  PASfiEKOSB. 

Admission  of  declaration  of  servants.    289  n. 

Commissioner  is  a  competent  witness  to  show  when  an  assessment  of  dam 
Ages  was  actually  made.  Jamisson  «.  Burlington,  etc.,  R.  Co.  (Iowa).  418. 

Commission  to  take  testimony.  Validity.  The  validity  of  the  execution  of  a 
commission  to  take  testimony  is  not  affected  by  the  fact  that  the  com- 
missioner signs  himself  throughout  as  a  notary  public  merely,  except 
across  the  seal  of  the  envelope  in  which  he  returns  the  testimony.  Dela> 
ware,  etc.,  Co.  t>.  Webster  (Pa.).     160. 

Credibilitv  of  witnesses  is  to  be  determined  by  the  jury.  Coudy  o.  St.  Louis, 
etc.,  R.  Co.  (Mo.).    288. 

Damages.  Opinion  of  plaintiff.  Plaintiff  being  introduced  as  a  witness  la 
her  own  behalf,  should  not  be  allowed  to  state  how  much,  in  her  opinion, 
was  her  loss  by  her  inability  to  labor.  The  witness  cannot  give  an  opin* 
ion  as  to  the  amount  of  the  damages,  but  must  state  facts,  and  let  the 
jury  say  from  the  facts  what  is  the  amount  of  the  damages.  Central  R. 
Co.  V.  Senn  (Ga.).    804. 

Declaration  of  engineer  of  locomotive  of  a  train  which  meets  with  an  acci- 
dent, as  to  the  speed  at  which  the  train  was  running  when  the  accident 
happened,  made  between  ten  and  thirty  minutes  after  the  accident  oc- 
curred, is  not  admissible  in  evidence  against  the  company  in  an  action 
by  a  passenger  on  the  train  to  recover  damages  for  injuries  caused  by  the 
accident.    Vicksburg,  etc.,  R.  Co.  v.  O'Brien  (U.  S.  S.  C).    282. 

Decrease  of  rental  value  competent  to  show  damage  to  property  in  condem- 
nation proceedings.    403  n. 

Defendant  cannot  make  its  own  instructions  to  its  conductors  a  matter  of 
defence  by  asking  one  as  to  the  practice  in  reference  to  stopping  the  cars 
at  the  request  of  a  passenger,  and  also  as  to  the  instruolions  whidi  he  had 
received  as  conductor,     rresident  v.  Leonhardt  (Md.).     194. 

Depositions.  Indorsement  by  postmaster.  Where  the  statute  provides  that 
when  depositions  are  sent  by  mail  **  the  postmaster  or  his  deputy  mailing 
the  same  shall  indorse  thereon  that  he  received  them  from  the  hands  oi 
the  officer  before  whom  they  were  taken."  an  indorsement  on  a  deposi- 
tion as  follows:  **  Received  this  package  from  the  hands  of  W.  W.  Gray» 
clerk,  the  officer  before  whom  the  deposition  was  taken.    (Signed)  G.  8. 
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Smith,  P.  M."is  sufflcient     Central  Texas,  etc.,  R  Go.  o.  Hancock 
(Tex.).    325. 

Depositions.  Name  of  par^  chan^d.  Suppression.  Where  an  action  was 
brouglit  against  "  the  Central  n.  and  Banking  Co.,"  and  interrogatories 
were  taken  out,  crossed  and  executed,  the  name  of  the  defendant  being 
so  stated  in  them,  and  subsequently  the  declaration  was  amended  by  in- 
serting after  the  name  of  the  defendant  the  words  "of  (Georgia,  lessees 
of  the  Southwestern  R.  Co.,"  the  interrogatories  previously  executed 
were  not  thereby  rendered  inadmissible.  Central  R.  Co.  o.  Sanders  (€ki.). 
800. 

Depositions.  Suppression.  Waiver.  Whether  interrogatories  should  have 
been  suppressed  or  not,  if  the  question  of  the  amount  of  damages,  to 
which  alone  the^  related,  is  waived,  the  ruling  of  the  court  as  to  we  in- 
terrogatories is  immaterial.    Central  R.  Co.  «.  Sanders  ((}a.).    800. 

Derailment  from  defective  track.  Admission  of  evidence  as  to  condition  of 
road.    299  n. 

Disability  of  corporation.  Corporation  being  a  collection  of  individuals, 
acting  through  its  officers  and  agents,  who  are  admitted  to  testify  in  cases 
where  the  corporation  is  a  party,  cannot  be  said  to  be  under  legal.4isa- 
billty,  and  the  opposixig  party  in  a  suit  can  be  examined  as  a  witness. 
North  Hudson  Co.  R  Co.  c.  May  (N.  J.).    152. 

Error  in  admitting,  cannot  be  claimed  for  the  first  time  in  the  Supreme  Court. 
Terre  Haute,  etc.,  R  Co.  o.  Crawford  (Ind.).    869. 

Examination  of  person's  injurv.  Reversal.  Though  the  right  to  have  an  ex- 
amination made  of  one  who  sues  to  recover  damages  for  permanent  in- 
juries to  his  person,  in  order  that  their  extent  may  be  known,  and  to 
have  it  done  by  skilled  persons  under  order  of  the  court,  has  been  main- 
tained, when  shown  to  be  necessary  to  further  the  ends  of  justice;  yet  a 
cause  will  not  be  reversed  for  a  refusal  to  order  such  an  examination 
made,  in  the  absence  of  a  showing  tliat  it  was  necessary  to  a  full  presen- 
tation of  all  the  facts,  ai)d  where  it  was  not  shown  that  the  plaintiff  was 
unwilling  to  submit  to  an  examination  by  any  competent  person.  Inter- 
national, etc.,  R.  Co.  V.  Underwood  (Tex.).    240. 

Examination  of  the  person  in  cases  of  personal  injury  by  order  of  the  courL 
245  n. 

Expert.  Impeaching  by  cross-examining.  In  proceedings  to  condemn  land 
for  a  railroad,  an  expert  witness  may,  for  the  purpose  of  impeaching  hift 
competency  as  an  expert,  be  cross-examined  as  to  the  value  of  other  real 
estate  in  the  vicinity,  without  showing  that  the  same  was  similar  in  char- 
acter and  value  to  the  condemned  property,  and  he  may  also  be  asked  if 
he  was  not  aware  that  several  lots — part  of  such  r^l  estate — ^had  been 
sold  at  sums  greatly  in  excess  of  his  estimate  of  their  value.  Uniacke  o. 
Chicago,  etc.,  R  Co.  (Wis.).    424. 

General  condition  of  track.  In  an  action  against  a  railroad  corporation  by  a 
passenger,  for  a  personal  injury  caused  by  a  car  being  thrown  off  the 
track  in  consequence  of  a  worn-out  rail,  the  admission  of  evidence  that 
the  general  condition  of  that  portion  of  the  road  which  included  the 
place  of  the  accident  had  long  been  bad,  and  that  the  rails  had  been  in 
use  a  great  many  years,  affords  the  defendant  no  ground  of  exception. 
Vi<&sburg,  etc.,  R  Co.  t).  Putnam  (U.  S.  S.  C).    291. 

Grade.  Cinders.  Evidence  that  there  was  a  point  on  the  defendant's  road 
over  which  the  train  on  which  the  plaintiff  was  riding  passed,  where  there 
was  a  grade  of  two  hundred  and  ninety  feet  to  the  mile,  and  that,  in  as- 
cending it,  the  engine  emitted  steam  and  cinders  in  greater  quantities, 
and  with  much  more  force,  than  when  passing  over  other  portions  of  the 
road,  was  inadmissible,  where  it  was  not  pertinent  to  any  issue  made  by 
the  pleadings;  and  especially  so  where  there  was  no  allegation  or  offer  to 
prove  that  it  was  a  scale  or  cinder  emitted  in  this  locality  which  struck 
the  plaintiff  in  the  eye,  and  occasioned  the  injury  for  which  this  suit  was 
.  brought.    Higgins  v.  Cherokee  R  Co.  (Ga.).    218. 
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Husband  cannot  testify  where  wife  is  interested  and  party  to  suit.    888  n. 

In  dyil  cases,  sufficiency  of,  general  rule.  Louisville,  etc.,  R.  Co.  v,  Thomp- 
son (Ind.).    829. 

Larceny  is  a  orim&nfiM,  and  the  record  of  a  conviction  for  larceny  is  admis- 
sible to  discredit  a  witness.    Geoif^ia  B.  Co.  v.  Homer  (Ga.).    186. 

Mechanic's  evidence  as  to  what  contrivance  would  have  rendered  car  safe  is 
admissible.    President  v.  Leonhardt  (Md.).     194. 

Kon-ezpert's  opinion  as  to  cost  of  filling  land  admissible.  Terre  Haute,  etc., 
R.  Co.  V.  Crawford  (Ind.).    869. 

Opinion.  Any  witness  may  give  an  opinion  as  to  what  caused  the  train  to  run 
off  the  track,  provided  the  witness  states  the  reasons  upon  which  the 
opinion  is  predicated.  One  who  is  an  expert  may  give  an  opinion  with- 
out stating  his  reasons.    Central  R.  Co.  «.  8enn  (Ga.).    804. 

Opinion  evidence  as  to  amount  of  damage  not  admissible.    809  n. 

Opinion.  It  is  not  reversible  error  for  a  non-expert  witness,  who  testifies  to  the 
facts  in  a  case,  to  give 'an  opinion  based  upon  such  facts.  Straus  o.  Kan- 
sas, etc.,  R.  Co.  (Mo.).    170. 

Rule.    It  is  a  general  rule  that,  wherever  an  expert  can  give  an 

opinion  without  the  reasons  upon  which  it  is  based,  any  other  witness, 
"  who  knows  facts  upon  which  he  can  form  an  opinion,  may  state  his 
opinion,  by  giving  the  facts  upon  which  he  bases  it.    Central  R  Co.  e. 
Senn  (Ga.).    804. 

Rate  of  speed.  In  an  action  by  a  passenger  against  a  railroad  company  to 
recover  for  injuries  resulting  from  the  breaking  down  of  a  bridge,  it  is 
competent  to  prove  the  rate  of  speed  at  which  the  train  ran  upon  the 
bridge.    Louisville  etc..  R.  Co.  v.  Pedigo  (Ind.).    810. 

Records  of  conveyances  of  other  lots  in  the  vicinity  are  inadmissible  on  be- 
half of  a  landowner  to  prove  the  value  of  land  sought  to  be  condemned 
by  a  railroad  company  for  a  right  of  way.  Seefela  o.  Chicago,  etc.,  R. 
Co.  (Wis.).    428. 

Release.  At  the  trial  of  a  petition  to  assess  damages  for  land  taken  by  a  rail- 
road company,  a  release  executed  to  one  who  owned  only  a  part  of  the 
land  which  is  the  subject  of  the  petition  is  inadmissible  against  the  peti- 
tioners, who  do  not  claim  under  such  release.  Cushing  v,  Kantasket  B. 
R.  Co.  (Mass.).     892. 

Reports  admissible.  The  official  reports  of  the  superintendent  of  a  railroad  to 
the  board  of  directors  are  competent  evidence,  as  against  the  corporation, 
of  the  condition  of  the  road,  ^icksburg,  etc.,  R  Co.  v.  Putnam  (U.  S. 
8.  C).    291. 

Report  of  U.  8.  engineer.  At  the  trial  of  a  petition  to  assess  damages  for  land 
taken  for  railmad  purposes,  it  was  attempted  to  introduce  in  evidence  a 
printed  document  of  the  United  States  Senate,  containing  a  report  of  one 
of  the  corps  of  United  States  engineers  who  made  the  survey  of  the  rail- 
road, for  the  purpose  of  showing  that  the  building  of  the  road  was  a  ben- 
efit to  the  land  of  the  petitioners,  which  should  be  taken  into  considera- 
tion in  estimating  the  damages.  I/eld,  that  such  document  is  inadmis- 
sible.    Cushing  V,  Nantasket  B.  R.  Co.  (Mass.).    892. 

Similar  previous  accidents.  On  the  question  of  the  negligence  imputed  to 
the  aefendant,  the  testimony  of  a  witness  familiar  with  the  management, 
use,  and  construction  of  steam  locomotive  engines,  *'  that  he  never  heard 
of  any  accident  to  persons  from  sparks  emitted  from  the  smoke-stack, 
either  before  or  since"  the  one  then  under  investigation,  was  pertinent 
and  material.    Higgins  «.  Cherokee  R.  Co.  (Ga.).    2l8. 

Statement  of  conductor.  The  written  statement  made  by  the  conductor  of  the 
car,  in  the  line  of  his  duty,  giving  details  of  the  accident  immediately 
after  it  happened,  was  not  aomissible  in  evidence,  but  the  fact  must  be 
proved  by  the  conductor  or  others  who  witnessed  the  occurrence,  although 
if  the  conductor  be  sworn  he  may  use  the  written  statement  to  refresh  his 
memory.    North  Hudson  Co.  R.  Co.  v.  May  (N.  J.).    151. 

Tables  of  mortality.    In  an  action  against  a  corporation  by  a  passenger,  for 
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personal  io juries  impairing  his  capacity  to  earn  his  liyelihood,  standard 
life  and  annuity  tables  are  competent  evidence  for  the  consideration  of 
the  Jury,  but  not  absolute  guides  to  coptrol  their  decision.  Vicksburg, 
etc.  V.  Putnam  (U.  &.  S.  C).  291. 
•  Question  asked  the  driver  of  the  car,  whether,  "according  to  the  best  of  his 
recollection,  he  had  on  the  day  of  the  accident  observed  his  practice  of 
bringing  hb  horses  to  a  walk  in  crossing  the  bridee,"  when  he  had  already 
testified  that  "  he  had  no  recollection  on  the  subject,  except  that  it  was 
his  practice  to  go  over  the  bridge  carefully  and  slow,"  properly  hM  in- 
admissible.   President  v.  Leonhardt  (Md.).     194. 

Variance.  Under  complaint  for  non-delivery  of  goods  by  carrier  a  recovery 
cannot  be  had  on  proof  that  they  were  delivered  in  a  damaged  condition. 
South,  etc,  R  Co.  v.  Wilson  (Ala.).    41. 

Whether  an  accident  had  ever  happened  before  to  a  passenger  is  not  relevant. 
President  v,  Leonhardt  (Md.).    194. 

Widow  of  decedent  is  a  competent  witness.  Louisville,  etc.,  R  Co.  v. 
Thompson  (Ind . ).    829. 

Written  statement  of  physician.  In  an  action  against  a  railroad  company 
by  a  passenger  to  recover  for  injuries,  a  written  statement  as  to  the 
nature  and  extent  of  his  injuries  made  b^  his  physician  while  treatine 
him  for  them,  for  the  purpose  of  giving  information  to  others  in  regara 
to  them,  is  not  admissible  in  evidence  against  the  company,  even  when 
attached  to  a  deposition  of  the  physician  in  which  he  swears  that  it  was 
written  by  him,  and  that  in  his  opinion  it  correctly  states  the  condition  of 
the  patient  at  the  time  referred  to.  Vicksburg,  etc.,  R  Co.  «.  O'Brien 
(U.  8.  8.  C).    282. 

SXPBS88  OOXFAHISS. 

Facilities  for  express  business  not  demandable  by  all  alike,  as  of  ri^^t  Pfls- 
ter  «.  Central  Pac.  R.  Co.  (Cal.).    246. 

nueHT. 

Baggage:  passenger  canying  mon^  as,  may  be  compelled  to  pay.    266  n. 


TB08T. 

Bee  DsaiOLMBiiT. 

SlTIBAin)  AHD  WI7E. 

Bee  Damagbb;  DsmrBBBR;  Evidbhcb. 

Action  by  husband  and  wife  for  injuries  to  wife.    842  n. 

Competency  of  wife  as  witness.  The  second  section  of  the  Virginia  Act  of 
April  4,  1877,  providing  that  "All  real  and  personal  estate  hereafter 
acquired  by  any  married  woman,  whether  by  gilt,  grant,  or  purchase,  in- 
heritance, devise  or  bequest,  shall  be  and  continue  her  sole  and  separate 
estate,"  etc.,  does  not  include  the  damages  recovered  in  an  action  for  a 
tort  on  the  wife's  person ;  and  hence  on  a  joint  action  by  a  husband  and 
wife  against  a  common  carrier  for  injuries  inflicted  upon  the  wife  by  the 
negligence  of  the  defendant  company,  the  husband  has  a  legal  interest  in 
the  smt  and  the  wife's  common-law  disability  as  a  witness  attache,  and 
she  is  not  a  competent  witness  in  the  case.  Norfolk,  etc.,  R.  Co.  v.  Prin- 
die  (Va.).    882. 

Jfust  join  in  action  for  loss  of  time  resulting  from  an  injury  to  the  wife. 
Nichols  e.  Dubuque,  etc,  R.  Co.  (Iowa).    188. 
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nrjimoTiov. 

See  NuiaAXGB. 


DISTBirOTIOir. 

Abandoning  claim  for  exemplary  damages.    See  Abandohmsnt. 

Damages.  Error.  In  an  action  against  a  railroad  company  for  damages  ti> 
the  plaintiff,  caused  by  the  car  upon  which  she  was  a  passenger  running 
off  the  track,  and  where  dama^  are  claimed,  both  for  physical  pain 
and  suffering  from  wounds  received  by  her,  and  also  on  account  of  loss 
of  business  and  inabilitv  to  labor,  it  is  error  for  the  court  to  charge  the 
jury  in  the  following  language,  without  any  qualification:  '*In  some 
torts  the  entire  injury  is  to  the  peace,  happiness  and  feelings  of  the  plain- 
tiff. In  such  cases,  no  measure  of  damages  can  be  prescribed,  except  the 
enlightened  conscience  of  impartial  Jurors."  Central  R  Co.  e.  Senn 
(Ga.).    804  ^ 

Erroneous  charge  furnishes  no  ground  for  reversal  to  the  party  in  whose  fitvor 
it  is  given.    Partee  v.  Georgia  R.  Co.  (Ga.)*    I2* 

Ezemplarv  damages:  charge  as  to.  When  a  petition  claims  exemplary  dam- 
ages for  an  alleged  wrong,  and  a  question  exists  as  to  whether  the  evi» 
dence  shows  such  facts  as  will  sustain  the  claim,  a  charge  should  be 
given  on  that  subject  unless,  in  consequence  of  an  oral  statement  made  in 
court,  the  court  by  a  charge  withdraws  the  consideration  of  such  claim 
for  exemplary  damages  m>m  the  jury.  International,  etc.,  R.  Co.  «. 
Underwood  (Tex.).    240. 

Federal  courts.  Opinion  of  judge.  Review.  At  a  trial  by  Jury  In  a  court  of 
the  United  States,  the  Judge  may  express  his  opinion  upon  the  facts;  the 
expression  of  such  an  opinion,  when  no  rule  of  law  is  incorrectly  stated, 
and  all  matters  of  fact  are  ultimately  submitted  to  the  determination  of 
the  Jury,  cannot  be  reviewed  by  writ  of  error;  and  the  powers  of  the 
courts  of  the  United  States  in  this  respect  are  not  controlled  by  State 
statutes  forbidding  Judges  to  express  any  opinion  upon  the  facts.  Vicks-> 
burg,  etc.,  R.  Co.  «.  Putnam  (U.  S.  S.  C.).    291. 

General  rule.    The  charge  of  the  court  should  always  be  so  framed  as  to  pre- 
sent to  the  jury  the  issues  made  by  the  pleadings,  if  there  be  evidence 
*  under  them,  unless  an  issue  be  abandoned,  concerning  which  abandon* 
ment  the  Jury  sliould  be  instructed.    International,  etc.,  R  Co.  v.  Under- 
wood (Tex.).     240. 

It  is  the  duty  of  the  court,  in  every  case  in  which  a  general  verdict  is  to  be 
rendered,  to  instruct  the  jury  as  to  the  force  and  legal  effect  of  the  facta 
proved  within  the  issues.  Woolery  o.  Louisville,  etc.,  R.  Co.  (Ind.). 
210. 

Judgment  will  not  be  reversed  because  of  an  erroneous  instruction  when  it 
affirmatively  appears,  from  answers  to  interrogatories,  that  the  instruo- 
tion  complained  of  was  not  influential  in  determining  tlie  verdict  Wool- 
ery V,  Louisville,  etc.,  R.  Co.  (Ind.).    210. 

Misstatement  of  law  made  by  mistake  and  not  in  ignorance  of  law  and  fol- 
lowed by  a  correct  statement  of  the  law,  held  not  a  prejudicial  error. 
Annes  v.  Milwaukee,  etc.,  R  Co.  (Wis.).     102. 

Proximate  cause.  A  charge  which,  as  far  as  it  goes,  gives  the  law,  is  not 
objectionable  upon  the  ground  of  not  setting  forth  with  sufficient  fulness 
the  conditions  under  which  the  verdict  should  be  for  defendant,  or  upon 
the  ground  of  not  entering  sufficiently  into  the  particulars  which  distin- 
guish remote  from  proximate  causes,  if  special  charges  are  not  asked  for 
upon  these  matters.     International,  etc.,  R.  Co.  v.  Smith  (Tex.).    148. 

That  no  power  on  earth  can  set  aside  verdict  of  jury  if  made  under  the  cir-^ 
cumstances  stated  not  error.    Georgia  R  Co.  v.  Homer  (Ga.).    186. 

nrTSBEBT. 

See  Eminekt  Domabv. 
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Nan  cbstante  veretUeto  to  be  rendered  where  the  general  verdict  is  in  conflict 
with  the  special  findings.    Feltoa  v.  Chicago,  etc.,  R.  Co.  (Iowa).    229. 

nrTBBSTATE  OOMXEBCE. 

Interstate  tariffs  not  subject  to  regulation  by  State  railroad  commissionars* 
State  V,  Chicago  A  Northwestern  R.  Co.  (la.).    15. 

JITBT. 

Remarks  to,  by  counsel.    What  may  be  commented  on.    828  n. 

Special  interrogatories  to.    It  is  not  error  to  reject  interrogatories  addressed 

to  a  Jury  which  seek  to  elicit  a  conclusion  of  law.    Louisrille,  etc.,  R 

Co.  V.  Pedigo  (Ind.).    810. 

LAHBLOBD  AHD  TXVAVT. 

Railway  company's  right  to  rent  land  oondemned.    Roes  «.  Peana.  R  Go* 
(Pa.).    867. 

LAXCm. 

8eeTiCKST& 

UBV. 

See  COMXON  Cabbibb. 

XASTSB  ABB  8BBVABT. 

Evidence.    Admission  of  declaration  of  servants.    289  n, 

xnroBs. 

See  Death. 

Emancipated  minor  child :  right  to  recover  damages  for  death  oL    825  n. 
Rights  of  children  on  train  in  charge  of  parents.    198  n, 

XOBBT. 

See  Bagoaob. 

HBOLIOEBOB. 

See  Passbnobb. 

As  to  proximate  causes,  see  International,  etc.,  R  Co.  v.  Smith  (Tex.).     148L 

Bridges:  negligence  in  the  construction  of.     814  n. 

Contributory.  The  right  of  a  person  to  recover  damages  for  a  personal  injuiy 
is  not  affected  by  his  having  contributed  to  it,  unless  he^was  in  fault  in  so 
doin^.  One  who,  through  the  negligence  or  fault  of  another,  is  put  in  a 
position  of  immediate  danger,  is  not  bound  to  exercise  all  the  prudence 
and  care  tliat  ordinarily  characterizes  the  conduct  of  a  prudent  man;  he 
has  no  right,  however,  upon  the  happening  of  some  occurrence  such  as 
would  not  create  fear  or  apprehension  of  injury  in  the  mind  of  an  ordi- 
narily prudent  and  careful  person,  to  bring  injury  upon  himself  and  then 
recover  damages  by  reason  of  it.  South  Cov.,  etc.,  K.  Co.  v.  Ware  (Ky.).« 
206. 

Degree  of  care  imposed  upon  railroad  company  as  to  track  and  machinery. 
818  n. 

Derailment:  accident  by.    Hipsley  v.  Eans.,  etc.,  R.  Co.  (Mo.).    288. 
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Fact  of  injury  raises  presumption  of.  Louisville,  etc.,  H.  Co.  v,  Tliosipfion 
(Ind.).    88. 

Facts  showing.  It  appeared  in  this  case  that  the  company  did  not  have  a 
suitable  track ;  Uiiat  the  outside  of  the  curve  where  the  accident  occurred 
was  lower  lower  than  the  inside;  and  Uiat  the  train  was  behind  time  and 
was  running  rapidly  to  catch  up  when  the  train  left  the  track,  causing 
the  injury  sued  for.  A  verdict  for  the  plaintiff  was.  therefore,  not  with- 
out evidence  of  negligence  to  support  it.  Central  K.  Co.  v.  Sanders 
(Ga.).    800. 

Falling  upon  track  by  accident.  Injury.  Company  liable.  International, 
etc.,  ft.  Co.  V.  Ormond  (Tex.)-    140. 

Hand-car  injury.  Signals.  The  plaintiffs  were  on  a  hand-car  on  the  defend, 
ant  road  with  the  permission  of  the  company.  The  car  was  in  the  regu- 
lar performance  of  its  duty,  and  was  rightfully  on  the  track.  A  regular 
tjirain  on  the  road  was  behind  time.  It  had  just  passed  a  road-crossing 
without  sounding  the  whistle  as  it  was  required  to  do  bv  law,  and  was 
nearing  a  bridge  and  trestle-work  where,  by  the  rules  of  tue  company,  it 
"Was  ce(]^uired  to  moderate  its  speed  to  four  miles  an  hour,  yet  on  this  oc- 
casion  it  was  running  at  the  rate  of  twenty  miles  an  hour.  After  cross- 
ing the  road  it  ran  into  a  cut  where  the  track  made  a  sharp  curve,  and 
collided  with  the  hand  car,  which  was  but  a  short  distance  from  the 
crossing,  and  produced  the  injuries  of  which  the  plaintiffs  complain.  It 
"Was  conceded  that  there  was  negligence  in  the  operation  of  the  train  by 
the  defendants,  but  it  was  contended  that  the  plaintiffs  could  not  recover, 
for  the  reason  that  they  were  guilty  of  contributoij  negligence  in  not 
sending  out  flagmen  as  was  required  by  the  regulations  of  the  company 
where  the  presence  of  the  car  in  a  curve  placed  it  in  a  dangerous  posi- 
tion. BM,  that  as  the  hand-car  would  have  been  in  no  dan^r  from  the 
over-due  train  had  the  signals  been  given  at  the  road  crossing,  and  the 
speed  of  the  train  slackened  as  required  by  the  regulations,  tliose  upon 
the  hand-car  had  a  right  to  rely  upon  the  performance  of  their  dutjr  by 
the  employees  on  the  train,  and  were  not  guilty  of  negligence  contnbut- 
ing  proximately  to  the  injuries  received.  International,  etc.,  R.  Co.  «. 
Gray  (Tex.).    818. 

Jury  must  determine.    International,  etc.,  R.  Co.  v.  Ormond  (Tex.).    140. 

Must  be  averred,  or  facts  must  be  stated  showing  it.  Pennsylvania  Co.  9. 
Marion  (Ind.).     132. 

Release  of  liability.  Contract  by  Grand  Trunk  R  Co.  in  Canada,  relieving  it 
from  liability  for  negligent  injury  of  animals  carried  oy  it  held  illegaL 
Grand  Trunk  R  Co.  t>.  Ypgel  (Can.).    18. 

Several  injuries.  Instruction.  In  an  action  for  damages  against  a  railway 
company,  the  plaintiff  alleged  several  specified  injuries.  The  court  in- 
structed the  jury  to  the  effect  that  if  they  found  that  one  specified  in- 
jury was  not  caused  or  aggravated  by  the  accident,  then  they  should  find 
for  the  defendant.  HM  an  erroneous  instruction,  although  in  other  in- 
structions the  lury  were  told  that  if  they  found  for  the  plaintiff  tliey 
should  award  damages  sufficient  to  compensate  him  for  all  the  injuries 
received.    Moore  v.  Des  Moines,  etc.,  R.  Co.  (Iowa).    .815. 

That  city  located  tracks  no  defence  against  injured  passenger.  President  cl 
Leonhardt  (Md.).    194. 

nW  TEIAL. 

See  Pbacticb. 

When  a  question  objected  to  but  allowed  elicits  nothing  material  and  nothing 
to  the  prejudice  of  the  party  complaining,  this  is  not  ground  for  a  new 
trial.    McGowant).  Wilmington,  etc.,  R.  Co.  (N.  C).    64. 

1?0I8I  AVD  SMOKE. 

See  Emikbnt  Domain;  NuiBAXrCB. 
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Engine-bouse.  An  engine-house  erected  by  a  railroad  company  adjacent  to 
plaintiff's  dwellinff-bouse,  and  so  used  as  practically  to  deprive  plaintiff 
of  the  use  of  the  bouse  as  a  residence,  and  by  filling  it  with  smoke  and 
dust,  and  corrupting  .and  taintiue  the  air  with  offensive  gases,  makes  life 
therein  uncomfortable  and  unsafe,  is  a  palpable  nuisance,  for  which  an. 
action  for  damages  will  lie,  and  a  court  of  equity  will  enjoin  the  same. 
Cogswell  V.  New  York,  etc.,  R  Co.  (N.  Y.).    876. 

Subsequent  vendee's  right  to  recover  damag^.  The  plaintiff  purchased  cer» 
tain  property  near  the  defendant  railros^  after  it  was  built  and  in  opera- 
tion. He  subsequently  brought  an  action  against  the  company  to  re- 
cover damages  sustained  from  the  operation  of  the  road  by  throwing 
smoke,  cinders,  and  ashes  upon  his  premises.  Held,  that  there  can  be 
but  one  response  in  damages  on  the  part  of  a  railroad  company  for  land 
taken  or  injured  by  it  under  the  law  of  eminent  domain,  ana  as  the  origi- 
nal owner  of  the  property  claimed  to  have  been  damaeed  could  have 
sued  and  recoverea  for  the  depreciation  of  the  value  of  the  property,  the 
right  of  action  is  in  him  for  all  damages  that  may  have  been  or  may  be 
caused  by  the  operation  of  the  rotuA,  and  there  is  no  right  of  recovery  ia 
his  alienee.    Chicago,  eta,  R  Co.  v,  Loeb  (111.).    416. 

0OT8  PEOBAVDI. 

On  defendant  to  disprove  negligence.    President  v.  Leonhardt  (Md.).    194. 
•    Presumption  of  negligence  in  case  of  injury.    287  n. 

Prima-faeis  case.  Keouttal.  Where  one  is  injured  by  the  running  of  a  car 
and  engine  of  a  railroad  company,  the  law  presumes  that  such  injury 
was  the  result  of  negligence  on  the  part  of  the  company,  and  to  relieve 
itself  of  such  presumption,  it  must  show  that  it  used  all  ordinary  care 
and  diligence  to  prevent  the  injury.  It  is  not  enough  for  them  to  insist 
that  they  do  not  know  how  the  accident  occurred,  and  that  it  is  impos- 
fible  for  them  to  find  out.    Central  R  Co.  v.  Sanders  (Gki.).    800. 

— ~  When  plaintiff  gives  evidence  tending  to  prove  that  he  was  a  pas- 
senger en  defendant's  train,  and  that  he  was  injured  by  the  derail- 
ment of  the  train,  without  any  fault  on  his  part,  be  makes  out  a 
primci-faete  case  entitling  him  to  a  verdict,  unless  it  is  rebutted  and  over- 
come by  evidence  of  defendant  showing  that  the  accident  was  not 
caused  by  its  want  of  care  and  negligence.  Hipsley  «.  Elans.  City,  etc., 
R  Co.  (Mo.).    287. 

Non-suit.    Evidence  in  such  case  on  the  part  of  defendant  that  the 

train  was  derailed  by  the  breaking  of  a  sound,  well-spiked  rail ;  that  the 
ties  were  good,  sound  oak  ties,  and  the  road-bed  straight  and  well 
ballasted;  that  the  train  was  at  proper  speed;  that  the  break  was  a  fresh 
break  and  disclosed  neither  flaw  nor  defect  in  the  broken  rail,  but  was 
the  result  of  frost;  that  sound  iron  and  steel  rails  would  break  from 
frost,  and  there  was  no  way  to  prevent  it,  is  not  sufficient  to  justify  a. 
nonsuit.    Hipsley  o.  Elans.  City,  etc.,  R.  Co.  (Mo.).    387. 

PABTIS8. 

See  Husband  Ain>  Wifb. 

PABTVEB8HIP. 

The  sale  of  a  through  ticket  over  the  route  formed  bv  the  connecting  lines  of 
several  railroad  companies,  and  the  checkinfp  of  baggage  to  the  end  of 
the  route,  without  oUier  evidence  of  the  relations  between  the  companies, 
or  the  basis  upon  which  through  business  was  done  by  them,  fails  to 
show  such  a  community  of  interest  as  would  make  them  partners  inter 
9696,  or  as  to  third  persons;  nor  will  such  action  alone  make  the  last  car- 
rier liable  for  the  negligence  of  the  contracting  carrier,  or  of  any  other 
carrier  in  the  combination.    Atchison,  etc.,  R  Co.  «.  Roach.    268. 
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PAMBVOSS. 


See  Bagoagb;  Ck>iacoN  Cabbxbb;  Bvidbkob;  PABTKUttiF;  Station; 

Tickets. 

Alighting  from  moTin£[  car.  It  is  not  negligence,  p$T  m,  for  a  passenger  to 
get  off  a  car  thai  is  moring  slowly,  m  response  to  an  initiation  by  a 
person  in  charge  of  the  train.  But  if  the  train  is  moving  so  rapidly  as  to 
render  it  clearly  dangerous  to  attempt  to  get  off,  the  passenger  who  does 
get  off  is  negligent.  Whep  there  is  doubt  whether  the  speed  of  the  train 
was  so  rapid  as  to  render  it  clearly  dangerous  to  get  off,  the  fact  is  for 
the  JuiT.    Delaware,  etc.,  Co.  v.  Webster  (Penn.).    100  n. 

Alighting  from  moving  train.    160  n. 

Alighting  from  train.    115  ».    186  n. 

Injury.    Evidence  KM  admissible  to  show  MsaX  othen  had  previously 

been  directed  to  take  that  car,  and  in  alighting  from  it  as  plaitttiff  did 
had  been  injured.    Bullard  v.  Boston,  etc.,  R.  Co.  (N.  H.).    117. 

Plaintiff  received  personal  injuries  caused  by  the  defendant  rail- 
way company  not  providing  a  proper  place  for  passengers  to  alight 
from  its  trains  and  not  drawing  the  car  in  which  plaintiff  was  riding 
up  to  the  station  platform,  so  that  in  stepping  from  the  car  to  the  ground 
she  fell  and  hurt  herself.  The  jury  was  instructed  that  "  If  in  the  exercise 
of  ordinary  care  the  plaintiff  might  have  safely  gained  the  platform  as  by 
passing  through  the  car  forward,  and  she  electedto  take  the  risk  of  alight- 
ing where  she  did  instead  of  t&king  the  safe  course,  she  was  guilty  of 
negligence,  and  could  not  recover."  The  evidence  showed  that  she  could 
have  stepped  from  the  train  to  the  platform  by  passing  through  the  car  in 
front  of  that  in  which  she  was  riding.  UM  verdict  for  defendant  must  be 
rendered.    Eckerd  e.  Chicago,  etc.,  R.  Co.  (la.).    114. 

Alighting.  Ice  on  step.  The  plaintiff,  while  alighting  from  one  of  the  de- 
fendant's cars,  ana  carrying  a  child  on  her  left  arm,  tried  to  reach  with 
her  riffht  hand  the  handle  of  the  rear  dasher.  But  as  another  passenger, 
though  there  were  empty  seats  in  the  car,  was  standing  in  the  w^y,  she 
missed  the  handle,  and,  slipping  on  ice  which  remained  on  the  step,  from 
the  previous  day,  fell  and  received  severe  injuries.  HM^  that  the  evi- 
dence made  out  a  case  for  a  jury;  and  a  nonsuit  was  error,  although  it 
appeared  that  the  plaintiff  knew  there  was  ice  on  the  step,  and  might, 
by  changing  the  child  to  the  other  arm,  have  grasped  with  her  left  hand 
the  hanale  on  the  end  of  the  car.  Neslie  e.  Second,  etc.,  R  Co.  (Pa.). 
180. 

Alighting.  Injury.  Customary  time  of  stopping  inadmissible.  Nichols  9. 
Dubuque,  etc.,  R.  Co.  (Iowa).    188. 

Assaults  upon  passengers:  liability  of  company  for.    281  n. 

Baggage.  Injury  to  passenger  while  unloading.  Whether  the  deceased  had 
a  receipt,  bill  of  lading,  or  check  for  his  goods,  which  rendered  it  un- 
necessary for  him  to  go  to  the  baggage  car  after  he  had  been  safely  de- 
livered at  his  destinaUon,  and  whether  it  was  proper,  under  all  the  cir- 
cumstances of  the  case,  for  him  to  enter  the  car  containing  his  effects,  and 
see  in  person  to  their  being  unloaded,  it  was  the  province  of  the  jury  to 
determine.    International,  etc.,  R.  Co.  v.  Ormond  (Tex.).    189. 

Baggage:  passenger  carrying  money  as,  may  be  compelled  to  pay  freight 

Boarding  moving  elevated  car.  The  deceased  was  well  acquainted  with  the 
defendant's  station  and  its  surroundinss,  and  the  manner  of  operating  the 
trains.  He  endeavored,  together  wiUi  two  other  persons,  to  board  an 
elevated-railway  train  after  it  had  begun  to  move  from  the  station.  The 
two  other  persons,  who  were  slightly  in  advance  of  deceased,  eitherpushed 
back  the  car-platform  gate  or  it  was  drawn  back  for  them  by  the  conductor, 
the  gate  having  either  been  closed  or  was  then  being  closed  by  the  conductor, 
and  succeeded  in  boarding  the  train.  Deceased  took  hold  of  the  stanch- 
ions of  the  car,  placed  one  foot  on  the  platform,  and  was  in  the  act  of 
passing  on  to  the  car,  when  the  conductor  closed  the  gate,  and  deceased. 
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dinging  to  the  car,  was  carried  a  few  feet  until  he  came  in  contact  with 
a  projection  from  the  station  platform,  and  received  injuries  from  which 
he  died.  In  an  action  to  recover  damages  for  the  death  of  plaintiff's  in- 
testate, it  was  held  that  deceased  was  guilty  of  contributory  neglijKencce 
and  that  a  nonsuit  was  properly  directed.  Solomon  «.  Mannattau  K.  Co., 
(N.  Y.).    165. 

Boarding  moving  train.  Presumption.  The  presumption  of  negligence  in  the 
case  of  one  attempting  to  board  a  moving  train  is  stronger  even  than  in 
the  case  .of  one  attempting  to  alight  from  a  moving  train.  Solomons. 
Manhattan  R.  Co.  (N.  Y.).    165. 

Bridge :  negligence  in  the  construction  of.    814  n. 

•Contract  for  ''through"  transportation.  Evidence.  The  sale  of  a  through 
ticket,  for  a  single  fare,  by  a  railroad  company,  to  a  point  on  a  connect- 
ing line,  together  with  the  checking  of  the  baggage  through  to  the  desti- 
nation, is  evidence  tending  to  show  an  undertatung  to  carry  the  passen- 
ger and  baggage  the  whole  distance,  and  which,  in  the  absence  of  other 
conditions  or  ifmitations,  and  of  All  other  circumstances,  will  make  such 
carrier  liable  for  faithful  performance,  and  for  all  loss  on  connecting 
lines,  the  same  as  on  its  own.    Atchison,  etc.,  R.  Co.  v.  Roach.    267. 

Damages:  opinion  evidence  as  to  amount  of,  not  admissible.    809  n. 

Degree  of  practical  care  and  skill  required  of  railroad  cortlpanies  in  the  car- 
riage of  passengers  extends  to  roadbed,  bridges,  track,  and  machinery. 

•       Louisville,  etc.,  R  Co.  v.  Thompson  (Ind.).    88. 

Derailment  from  defective  track.    Evidence  as  to  condition  of  road.    299  n. 

Derailment  occasioned  by  rails  broken  by  frost.    290  n. 

Emancipated  minor  child :  ri^ht  to  recover  damages  for  death  of.    825  n. 

Evidence.    Admission  of  declaration  of  servants.    289  n. 

Eicamination  of  the  person  in  cases  of  personal  injury  by  order  of  the  court 
245  n. 

Expulsion.  Illegal  ejection  of  a  passenger  entitled  by  contract  to  be  carried 
over  a  railway  is  itself  an  act  for  which  damages  are  recoverable.  The 
measure  is  for  the  jury.    Georgia  R.  Co.  v.  Homer  (Ga.).    186. 

Expulsion  of  child.  Where  a  child  of  nine  years  of  age  enters  a  passenger 
train  with  her  mother,  who  has  provided  herself  with  a  ticket,  the  child 
is  a  passenger,  whether  the  contract  of  carriage,  if  any,  is  made  with  her 
or  with  her  mother,  and  as  such  she  is  not  entitled  to  be  carried  unless 
paid  for.    Beckwith  o.  Cheshire  R  Co.  (Mass.).    192. 

Expulsion  of  passenger  for  failing  to  procure  ticket  before  getting  on  train. 
Everett  v.  Chicago,  etc.,  R  Co.  (la.).    98. 

Expulsion.  Presumption.  In  case  of  the  election  from  a  railroad  train  of  a 
passenger  who  had  previously  deliverea  up  his  ticket,  and  who  sues  for 
damages  on  account  of  such  ejection,  the  presumption  is  against  the  com- 
pany; and  it  de^rolves  on  it  to  show  that  the  conauctor,  who  put  the  pas- 
senger off,  actea  rightly  and  under  authority  of  law,  and  thus  to  lift  the 
buraen  cast  upon  it  by  law.    Gkorig^a  R  Co.  v.  Homer  (Ga.).     186. 

Expulsion.  Subsequent  injury.  Contributory  negligence.  A  person  was  put 
off  a  railroad  train  at  the  wrong  station,  at  night,  through  negligence  of 
the  company  in  selling  tickets  to  a  point  on  its  line  at  which  its  trains  did 
not  stop.  The  person  failed  to  make  any  incjuiry  for  a  place  to  find 
shelter,  when  he  might  have  found  it  upon  inquiry.  There  were  no 
houses  or  lights  in  sight,  known  to  him,  and  the  agent  closed  the  depot 
almost  immediately  ui)on  his  arrival.  EM,  that  by  walking  to  his  desti- 
nation,  instead  of  tiring  to  find  shelter,  he  contributed  to  his  own  injury, 
and  was  not  entitled  to  recover.    Texas  &  P.  R  Co.  v.  Cole  (Tex.).    1^4. 

—  Walking  back.  Injury.  The  plaintiff,  a  lady  passenser,  was  on 
the  wrong  train  by  her  mistake  and  the  fault  of  the  defendant's  agent 
She  was  unwilling  to  pay  her  fare  for  being  carried  further  on  the  train, 
when  her  mistake  was  discovered,  and  was  put  off  at  night  at  a  lonely 
place.  Owing  to  her  surroundings,  she  was  afraid  to  remain  there  until 
the  arrival  of  the  return  train.    Sie  walked  back  to  the  next  station,  re- 
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ceivinr  severe  injuries,  and  suffering  from  fright.  At  the  trial  a  yerdict 
for  $8000  damages  was  rendered.  Meld,  that  the  defendant  was  not  enti- 
tied  to  have  the  Jury  instructed  that  if  plaintiff  was  a  trespasser,  and 
refused  to  pay  fare,  she  could  be  put  off  at  any  station,  if  plaintiff's 
uncontradicted  testimony  shows  that  she  was  on  the  train  by  an  innocent 
and  natural  mistake.  That  the  plaintiff  was  not  precluded  from  recover, 
ing  by  the  fact  that  she  refused  to  be  carried  further  on  the  train,  or  to 
remam  at  the  place  where  she  was  put  off.  Tliat  the  verdict  was  not 
excessive.  International,  etc.,  R.  Co.  v.  Smith  (Tex.).  148. 
Expulsion.  When  proper  cause  exists  for  removal  of  a  passenger  from  a  rail- 
road train,  Mass.  Pub.  Stat.  chap.  112,  §  197,  does  not  prohibit  ilPb  com- 
pany from  putting  him  off  the  train  at  a  regular  passenger  station,  with- 
out arresting  him.    Beck  with  e.  Cheshire  R.  Co.  (Mass.).    192. 

Where  a  passenger  on  a  railroad  train,  who  had  delivered  his  ticket 

to  the  conductor,  was  subsequently  ejected  by  thejatter,  who  took  him 
by  the  arm,  led  him  to  the  platform,  and  he  thereupon  got  off,  although, 
this  was  done  kindly,  and  he  did  not  resist  so  as  to  require  violence,  yet 
the  jury  might  find  exemplary  damages.  The  inconvenience,  insult  in  the 
presence  of  fellow-passengers,  and  wounded  feelings  of  the  person  ejected 
could  be  considerea  bv  the  jury.    Georgia  R  0>.  e.  Homer  (Ga.).    186. 

' While    the   good   with  of   a  conductor,   who  improperly  ejected  a- 

passenger,  would  not  defeat  the  right  to  recover  damages  therefor,  yet  it 
might  be  considered  in  fixing  the  amount  of  such  damages;  ana  bad 
faith  on  the  part  of  the  conductor  might  be  considered  to  increase  the 
damages.    Georgia  R  Co.  v.  Homer  (Ga.).    186. 

Extraordinary  diligence  is  the  measure  of  care  which  conductors  must  exer- 
cise towards  passengers.    Georgia  R.  Co.  e.  Homer  (Ga.).    186. 

Freight  train.  A  passenger  on  a  freight  train  assumes  the  risks  and  inconve- 
niences necessarily  and  reasonably  incident  thereto;  but  it  is  the  duty  of  the 
railroad  company,  in  such  case,  to  exercise  the  highest  degree  of  care  con- 
sistent  with  the  usual  and  practical  operation  of  such  trains,  and  the  same 
presimiptions  arise  in  favor  of  a  passenger  injured  thereon,  while  obeying 
the  regulations  of  the  company,  as  in  the  case  of  a  passenger  on  any  other 
train.    Wooleryr.  Louisville,  etc.,  R.  Co.  (Ind.).    210. 

—  Plaintiff  was  a  passenger  on  a  freight  train  on  the  defendant  road. 
Before  the  train  reached  the  depot  at  the  place  of  his  destination,  it 
stopped  to  do  some  switching.  The  plaintiff  got  up  from  his  seat  to  see  if 
he  was  to  get  off  there.  While  walking  to  the  door  of  the  car  a  coupling 
was  made,  causing  a  violent  jar,  which  threw  plaintiff  to  the  floor  and  in- 
jured hinL  In  an  action  to  recover  damages  for  the  injuries  sustained,  it 
was  held,  that  the  plaintiff  was  guilty  of  contributory  negligence  and  could 
not  recover;  that  the  dangers  naturally  incident  to  travel  by  rail  are 
greater  on  freight  than  on  passenger  trains,  and  call  for  a  corresp|ondingly 
higher  degree  of  care  on  the  part  of  passengers.  Harris  v.  Hannibal,  etc., 
R.  Co.  (Mo.).    816. 

Getting  off  moving  train.  In  a  suit  for  damages  for  injuries  sustained  by  a 
passenger  on  a  gravity  railroad  in  alighting  while  the  train  was  movmg- 
no  faster  than  a  man  can  walk,  past  the  point  at  which  the  conductor  had 
promised  to  let  him  off,  there  was  a  conflict  of  testimony  as  to  whether 
the  conductor  ordered  him  to  get  off  or  cautioned  him  against  getting  off 
until  the  train  stopped.  HM,  that  the  fact  of  the  passenger's  negligence 
was  for  the  jury.    Delaware,  etc.,  R  Co.  e.  Webster  (Penna.).    160. 

Ctetting  off.  Pregnant  woman.  Plaintiff,  who  was  a  large  woman,  and  five 
months  pregnant,  was,  with  her  two  children,  aced  two  and  five  years  re- 
spectively, a  passenger  on  defendant's  road.  On  arriving  at  her  desti- 
nation, which  was  a  regular  stopping- place,  and  had  a  platform  for  the 
use  of  passengers,  the  train  only  slacked;  the  conductor  told  her  to  "  get 
off."  She  asked  how;  he  replied  "Jump,"  and  she  did  jump  with  the 
youngest  child  in  her  ansa;  had,  that  she  was  not  guilty  of  contributory 
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negligence,  and  was  entitled  to  recover.   Baltimore,  etc.,  R.  Co.  v,  Lapley 
(Md.).    167. 

Husband  and  wife.    Action  bv  husband  for  injuries  to  wife.    842  n. 

Injury  by  striking  bridge.  The  plaintiff  was  a  passenger  on  one  of  defend- 
ant*8  streetcars.  The  car  was  of  tbe  kind  usually  called  a  double-decker, 
having  two  compartments  for  passengers,  one  above  the  other.  As  the  car 
was  crossing  a  bridge  the  plaintiff  arose  from  his  seat  in  the  forward  part 
of  the  upper  section,  and  walked  towards  the  rear,  for  the  purpose  of  de- 
scending the  platform,  desiring  to  leave  the  car  after  it  had  passed  the 
brid^.  While  walking  in  this  manner  his  elbow  came  in  contact  with  a 
portion  of  the  bridge,  which  caused  severe  injurv.  The  evidence  showed 
that  the  portion  of  the  truss  which  struck  the  plaintiff  was  distant  about 
two  inches  from  a  perpendicular  line  drawn  from  the  floor  of  the  upper 
deck  at  the  side  next  the  bridge.  In  an  action  to  recover  damages  for 
such  injury  it  was  held  that  the  defendant  was  guilty  of  negligence,  and 
was  liable  for  the  injury;  that  the  fact  that  the  passen^r  was  injured 
while  moving  about  on  the  floor  of  the  car  when  it  was  m  motion  is  not 
presumptive  evidence  of  negligence  on  his  part.  President,  etc.,  R.  Co. 
V.  Leonhardt  (Md.).    104. 

Jerk.  Injury.  Nonsuit  The  plaintiff  was  riding  on  a  horse-car  of  the  de- 
fendant. The  car  inside  was  full  of  passengers,  and  the  platform  on 
which  plaintiff  was  riding  was  crowded,  and  also  the  rear  platform  was 
full.  He  stood  on  the  front  platform,  holding  on,  when  the  violence  of 
the  sudden  ierk.  caused  by  the  driver  whipping  his  horses,  threw  him  off 
the  car.  The  plaintiff  was  sworn  and  gave  evidence  in  the  cause.  The 
oompanv  called  witnesses,  and  introduced  evidence  to  contradict  testimony 
of  the  plaintiff.  The  president  of  the  company  was  not  allowed  to  give 
in  evidence  a  statement  made  in  writing  by  the  conductor  of  the  car  after 
the  accident.  In  an  action  to  recover  it  was  ?teld,  that  it  was  not  error  to 
refuse  to  nonsuit.    North  Hudson  Co.  R.  Co.  v.  May  (N.  J.).    151. 

Jerk  of  car.  Injury.  A  passenger  in  a  railroad  car,  in  obedience  to  a  train- 
man's call  to  ''change  cars,  and  after  the  car,  on  arriving  at  a  station, 
had  so  nearly  stopped  that  it  appeared  to  persons  of  ordinary  intelligence 
and  observation  to  have  fully  stopped,  rose  and  walked  towards  the  exit. 
He  was  thrown  down  and  injured  by  a  sudden  jerk  of  the  car.  Held, 
that  he  was  not  chargeable  with  contrioutive  negligence,  and  may  recover 
damages  for  injuries  received.  Bartholomew  t.  New  York  Cent.,  etc., 
R  Co.  (N.  Y.).    154. 

Jumping  from  car  contributory  negligence.    215.  - 

Leaping  from  car.  An  instruction  in  such  case,  in  substance,  that  "if  the 
deceased  jumped  from  the  car  while  the  train  was  running  at  the  rate  of 
14  or  15  miles  an  hour,  he  was  guilty  of  such  contributory  negligence  as 
would  defeat  a  recovery,  unless  at  the  time  the  circumstances  were  such 
as  would  reasonably  have  induced  a  man  of  ordinary  prudence  to  believe 
that  his  life  was  in  danger  or  that  he  was  in  danger  of  suffering  great 
bodily  harm,  so  that  he  was  impelled  to  leap  from  the  car  in  order  to 
escape  reasonably  apprehended  danger,"  held  correct.  Woolery  v,  Louis- 
ville, etc.,  R.  Co.  (Ind).    210. 

Limitation  of  liability.  Contract  construed  and  held  to  relieve  company  from 
liability  for  damage  to  a  passenger  by  reason  of  want  of  ordinary  care  by 
its  servants.    Annes  v,  Milwaukee,  etc.,  R.  Co.  (Wis.).    102. 

Messenger.  Passenger  accompanied  by  large  sum  of  money  on  way  to  State 
treasury  is  not  a  "  messen.fi:er"  within  the  meaning  of  cTal.  St.  1868-64,  p. 
844,  ioiposing  upon  railroads  the  duty  of  transporting  messengers  and 
others  upon  certain  occasions.    Pflster  v.  Central  Pac.  R.  Co.  (Cal.).  246. 

Mistake  in  ticket.  Evidence.  There  was  no  error  in  ruling  out  what  plaintiff 
said  as  to  another  person's  conduct  in  correcting  a  mistake  as  to  that  per- 
son's ticket,  or  the  price  of  it,  it  not  being  said  In  the  presence  of  the  con- 
ductor or  communicated  to  him,  but  being  said  at  or  near  the  ticket  office, 
before  the  plaintiff  entered  the  car.   Georgia  R.  Co.  v.  Homer  (Ga.).   186. 

27  A.  &  £.  R.  Cas.-^ 
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Negligence:  what  is.  Rule.  In  a  suit  against  a  laOway  oompanv  for  dam- 
ages resulting  from  personal  injury  to  a  passenger,  the  court  charged  the 
jury:  "It  is  the  duty  of  the  defendant  to  exercise  proper  care  to  trans- 
port its  passengers  safely,  and  the  want  of  such  care  .is  deemed  in  law 
negliffence,  for  which  the  defendant  is  liable."  Meld,  error,  because  sus- 
ceptible of  the  construction  that  the  failure  to  exercise  a  degree  of  care 
which  will  actually  result  in  the  safe  carriage  of  pa8senfl;ers  is  n^li- 
gence,  for  which  the  carrier  would  be  liable.  International,  etc.,  R  Co. 
V.  Underwood  (Tex.).    240. 

Passenger  on  street-car  of  one  line  has  no  right  to  a  transfer  ticket  to  a  street- 
car on  another  line.    Ellis  «.  Milwaukee  City  R.  Co.  (Wis.).    77. 

Platform.  Condition.  Instruction.  Wherethecourtinstructedthe  jury  that  if 
they  were  of  opinion  that  the  existence  of  a  fender  or  guard  would  have 
prevented  the  accident,  they  were  at  liberty  to  find  that  the  company  was 
negligent  in  failing  to  provide  it.  Held,  that  this  was  error,  as  it  was 
tantamount  to  saying  Uiat  it  was  the  duty  of  the  company  to  provide  the 
fender  or  guard.     West  Phila.,  etc..  R.  Co.  v,  Ghillaffher  (Pa.).    201. 

Platform:  condition  of.  The  absence  of  a  guard  or  fender  on  the  front  plat- 
form of  a  street-car  is  a  fact  which  may  be  taken  into  consideration  with 
other  facts  in  determining  the  question  of  the  company's  neglij^nce. 
The  court  will  not,  however,  say,  as  a  matter  of  law,  that  it  is  negligence 
on  the  part  of  the  comimny  not  to  furnish  such  a  guard.  West  Iiiila.* 
etc.,  R  Co.  V.  Ckillagher  (Pa.).    202. 

Presumed  lawfully  on  train  on  which  he  has  been  carried  for  a  considerable 
distance,  although  after  his  death  by  an  accident  a  pass  was  found  on  his 
body  belonging  to  another  person.  Louisville,  etc.,  R  Co.  «.  Thompson 
ffnci.).    88. 

Presumption  of  negligence  in  case  of  injuxy.    Burden  of  proof.    287  n. 

Projection  at  side  of  track :  inujry  by.    200  i». 

Riding  in  perilous  place:  liability  of  carrier  for  injury  to.    228  n. 

Riding  on  freight  trains.    214. 

Riding  on  freight  train.  Plaintiff  was  voluntarily  on  the  train  where  he  was 
injured,  by  the  invitation  of  the  conductor,  made  at  his  own  request;  he 
paid  no  fare,  and  none  was  expected  from  him;  he  selected  an  open  flat  car, 
on  which  he  rode  rather  than  in  the  passenger  coach,  and  was  in  a  posi- 
tion where  he  was  more  exposed  to  accident  irum  sparks  and  cinders  than 
he  would  have  been  had  he  taken  a  seat  in  the  closed  coach.  Beld,  that 
he  was  entitled  to  look  only  for  such  security  as  that  mode  of  convey- 
ance was  reasonably  expected  to  afford;  and  luiying  voluntarily  incurred 
the  injury  of  which  he  complains,  resulting  from  getting  a  cinder  in  his 
eye,  he  was  not  entitled  to  recover  from  the  railroad,  even  if  it  were 
somewhat  at  fault.    Higgins  v,  Cherokee  R  Co.  (Ga.).    218. 

Riding  on  pass.    Injury  to.    114  n. 

Riding  on  platform.    Si05  n. 

Riding  on  step.  A  boy  under  fourteen  got  upon  the  lower  step  of  the 
front  platform  of  a  crowded  street-car  and  rode  for  a  long  distance  as 
a  passenger,  holding  on  with  but  one  hand.  He  was  finally  knocked 
off  by  the  jolting  of  the  car,  run  over,  and  injured.  In  an  action 
against  the  street-car  company  to  recover  damages,  ?ield,  that  the  Ques- 
tions of  negligence  and  contributory  negligence,  taking  into  considera- 
,tion  the  age  and  capacity  of  the  lad,  were  both  for  the  jury.  West 
Phila.,  etc.,  R  Co.  v.  Gallagher  (Pa.).    201. 

Ridinff  on  step.  It  is  not  contributory  negligence  per  se  for  a  passenger  to 
ride  on  the  lower  step  of  the  front  platform  of  a  crowded  street-car  with- 
out objection  by  the  driver  or  conductor.  West  Phila.,  etc.,  R.  Co.  e. 
Gallagher  (Pa.).    201. 

Right  to  nde  on  particular  train.  The  plaintiff  purchased  of  the  defendant, 
a  railroad  company,  a  ticket  from  E.  to  S.,  when  a  train  was  approach- 
ing in  the  direction  he  wished  to  go.  He  boarded  that  train,  and  found 
by  the  company's  regulations  that  train  could  not  and  would  not  stop  at 
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S.  He  got  off  at  the  last  stopping-place  before  reacbinff  8.,  and  walked 
tbe  remaining  distance.  He  sued  the  company  for  selling  him  a  ticket 
by  another  train,  which  he  claimed  was.repreaeated  to  bim.as.Ihea.about 
to  proceed  fifom  £.  to  8.  It  was  contended  in  the  trial  that  it  was  a  cus- 
tom of  the  company  not  to  sell  a  ticket  to  a  station  unless  the  train  ap- 
proaching woula  stop  at  that  place.  The  ticket  he  purchased  contained 
these  woras,  **  For  this  day  and  train  only."  It  was  field,  (1)  that  a  fixed 
custom  by  the  agent  of  a  railroad  company  would  not  prevail  over  the 
published  notices  and  time-tables  of  such  company,  of  which  the  plain- 
tiff is  presumed  to  have  knowledge,  unless  the  evidence  showed  that  the 
custom  was  so  prevalent  lha( everyone  is  supposed^to  know  of  its  exist- 
ence and  to  act  with  reference  to  it;  that  evidence  by  plaintiff  and  his 
witness  to  the  effect  that  they  have  individually  assumed  the  custom  to 
exist,  and  acted  upon  it,  though  they  have  not  tested  or  heard  of  it  from 
others,  is  legally  insufficient  to  establish  it.  (2)  That  the  ticket  marked  as 
Bbove  stated  does  not  of  itself,  in  the  absence  of  express  representations 
to  that  effect  by  an  agent  of  the  company,  imply  a  contract  by  it  to  carry 
«uch  passenger  to  that  station  by  that  particular  train  when  the  posters 
and  time-tables  of  the  company  showed  that  the  train  did  not  stop  there, 
and  by  the  custom  of  the  company  the  ticket  is  good  for  any  train  on 
that  day,  or  till  used.    Duling  «.  Pliila.,  etc..  R.  Co.  (Md.).    84. 

Bight  to  take  passage  on  a  particular  train.    88  n. 

Rule.  Carriers  of  passengers  do  not  warrant  the  safety  of  passengers,  but 
they  are  held  to  the  highest  degree  of  practical  care.  Louisville,  etc.,  R 
Co.  V.  Pedigo  (Ind.),  810;  Moore  v.  Des  Moines,  etc.,  R.  Co.  (Iowa).  810. 

Starting  train.  If  a  conductor  has  reason  to  believe  that  any  passenger  who 
has  reached  his  destination,  though  dilatory,  may  be  in  the  act  of  alight- 
ing, and  he  starts  his  train  without  examination  or  inquiry,  and  such  pas- 
«enger  is  in  the  act  of  aliffhting  when  the  train  is  started,  and  is  thereby 
injured,  the  company  will  be  liable.  Straus o.  Kansas,  etc.,  R.  Co.  (Mo.). 
170. 

If  the  train  was   stopped   a  sufficient   length  of  time  for  plaintiff 

to  conveniently  alight,  and,  without  any  fault  of  defenda^*s  servants, 
he  failed  to  do  so,  and  the  conductor,  not  knowing  and  not  having  reason 
to  su8];)ect  that  the  plaintiff  was  in  the  act  of  alighting,  caused  the  train  to 
start  while  he  was  so  alighting,  the  defendant  would  not  be  liable.  Straus 
V.  Kansas,  etc.,  R  Co.  (Mo.).    170. 

Duty  of  company.    In  an  action  against  a  railroad  company  by  a 

passenger  for  injuries  received  in  alighting  from  a  train  at  the  com- 
pany's station,  if  the  train  did  not  stop  a  sufficient  length  of  time  to  enable 
the  plaintiff,  by  tlie  use  of  reasonable  expedition,  to  get  off  before  it  was 
again  started,  and  it  was  so  started  while  plaintiff  was  in  the  act  of  alight- 
ing, whereby  he  was  thrown  down  and  injured,  the  company  is  liable  for 
the  injury.    Straus  v.  Kansas,  etc.,  R.  Co.  (Mo.).    170. 

Starting  train  while  passenger  is  alighting.    179  n. 

Statute  requiring  ticket-office  to  be  kept  open  thirty  minutes  before  train-time, 
which  was  not  done.  Held,  that  a  passenger  who  entered  the  train  could 
not  lawfully  be  charged  an  extra  sum  for  failing  to  purchase  his  ticket  at 
the  office,  and  could  not  be  ejected  on  refusing  to  pay  the  conductor  the 
extra  fare  demanded.    Missouri  Pacific  R  Co.  v.  McClanahan  (Tex.).  82. 

Stepping  off  after  descending  a  step  toward  platform  held  not  negligence. 
Nichols  V,  Dubuque,  etc,  R.  Co.  (Iowa).     188. 

The  plaintiff,  the  county  treasurer  of  Santa  Clara  county,  and  three  em- 
ployees were  passengers  on  a  train  on  defendant's  road,  for  the  purpose 
of  going  from  San  Jose  to  Sacramento.  They  had  with  them,  in  small 
leather  satchels,  $91,952,  in  cold  coin,  due  the  State  from  th€  plaintiff  as 
county  treasurer,  and  which  they  were  taking  to  deliver  to  the  State 
treasurer.  No  objection  was  made  by  the  conductor  of  the  train,  who 
had  knowledge  of  the  contents  of  the  satchels,  until  they  reached  Niles. 
41  way  station  on  the  road.    Here  it  was  necessary  to  change  cars,  and 
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Uie  conductor  from  Niles  refused  to  permit  the  plaintiff  and  his  em- 
ployees to  enter  the  train  with  their  treasure,  and  required  him  to  de- 
liver the  same  to  the  Wells-Fargo  Express  Co.,  to  whom  ilie  defendant 
had  given  the  exclusive  privile^  of  canring  money  on  its  trains.  The 
plaintiff  at  first  refused  to  do  this,  and  offered  to  go  into  the  bagga^  car  * 
and  pay  any  charges  which  might  be  exacted  for  the  transportation  of 
the  money.  This  offer  was  refused,  and,  to  avoid  being  left  at  Niles,  the 
plaintiff  delivered  the  money  to  the  express  company,  paying  for  the  trans* 
portatiou  $08.05.  held,  that  no  action  lay  against  the  company  for  thus- 
refusing  to  carry  the  money.    Pflster  v.  Central  Pac.  R  Co.  (Cal.).  24ft. 

Thrown  from  car  by  other  passengers  and  Icilled.  BM,  company  not  liable. 
Feltoa  V.  Chicago,  etc.,  R.  Co.  (Iowa).    229. 

Track  and  machinery;  degree  of  care  imposed  upon  railroad  company  as  to 
care  of.    818  n. 

Trestle:  injury  by  falling  upon.  A  passen^r  on  defendant's  road  wa» 
carried  past  the  station  at  which  he  wished  to  stop,  and  put  off  at> 
the  east  end  of  n  trestle  across  the  river,  and  his  gun  was  put  oirt  on  the 
emi)ankment  after  the  train  had  crossed  to  the  west  end.  When  he 
boarded  the  train,  he  was  directed  to  place  the  gun  in  the  baggage  car. 
He  delivered  it  to  a  person  there,  who  demanded  and  receivea26  cent& 
for  the  service.  He  walked  across  the  trestle  and  got  his  gun,  and  in 
crossing  back  with  it,  his  feet  being  wet  and  covered  with  mud,  his  foot 
slipped,  and  he  fell  upon  the  cross- ties,  and  received  injury,  for  which  he 
brought  suit  Held,  that  he  could  not  recover.  Internationa],  etc.,  R. 
Co.  V,  Willard  (Tex.).    280. 

Unforeseen  accidents.  A  carrier  of  passengers  is  not  obliged  to  foresee  and 
provide  against  casualties  which  have  not  been  known  to  occur  before, 
and  which  may  not  be  reasonably  expected.  If  it  has  availed  itself  of  the 
best  known  and  most  extensively  used  safeguards  against  danger,  it  has 
done  all  the  law  requires,  and  its  liability  is  not  to  be  ascertained  by  what 
appears  for  the  first  time  after  the  disaster  to  be  a  proper  precautioa. 
against  its  recurrence.    Higgins  v,  Cherokee  R.  (Gki.).    218. 

Walkmg  1|^k  after  being  carried  beyond  station.    Injary  to.    147  n, 

PEHALTIS8. 

For  delay.    70  n. 
For  excessive  charges.    70  n. 
Forfeiture  of  franchise  as  a.    71  ?!• 
Form  of  action  to  recover.    71  n. 
For  paying  out  an  illegal  note.    71  n. 

State  may  enforce  railway  regulations  with  fines  and  penalties.  HcQowan  «l 
Wilmington,  etc.,  R.  Co.  (N.  C).    64. 

PLEABnres. 

Negligence:  sufficiency  of  amounts  of.  Coudy  «.  St.  Louis,  etc.,  R  Co. 
(Mo.).    282. 

Special  damages.  When  a  person  seeks  to  recover  damages  for  a  personal  in- 
jury, he  must  aver  special  damage  in  order  to  recover  any  money  expended 
by  nim  or  debt  created  on  account  of  the  injury.  South  Cot.,  etc.»  R 
Co.  ©.Ware  (Ky.).    206. 

PBACTICB. 

Argument  of  counsel.  If  counsel  for  one  party  discussed  in  argument  ques- 
tions outside  of  the  issues  made  in  the  case,  without  objection  bein^made 
thereto,  and  when  his  adversary,  in  reply,  sought  to  do  so  likewise,  he 
was  interrupted,  and  was  requested  by  the  court  to  confine  himself  to  the- 
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case,  this  furnished  no  ground  of  exception.    Higgins  «.  Cherokee  R.  Co. 
(Ga.).    218. 

Argument  of  counsel.  It  is  for  the  trial  court  to  determine  whether  counsel 
in  the  conduct  of  a  case,  and  in  argument  to  the  jury,  transcend  the  limits 
of  professional  duty  and  propriety.  Straus  «.  Kansas,  etc.,  R.  Co.  (Mo.). 
170. 

Argument  of  counsel.  Where  counsel  cannot  agree  as  to  the  evidence  in  a 
cause,  or  misstate  the  evidence  in  argument  to  the  Jury,  it  is  the  peculiar 
province  of  the  jury,  and  not  of  the  court,  to  determine  what  the  evi- 
dence was.    Straus  o.  Kansas,  etc.,  R  Co.  (Mo.).    170. 

Argument.  When  counsel  in  argument  makes  a  statement  of  a  material 
fact  not  in  evidence,  against  the  objection  of  the  other  party,  he  violates 
the  right  of  a  fair  trial,  and  his  client  assumes  the  burden  of  presenting 
and  proving  his  claim  that  the  decision  was  not  affected  thereby.  BuH 
lard  V.  Boston,  etc.,  R.  Co.  (N.  H.).     117. 

Bill  of  exceptions.  Grounds  of  motion  for  a  new  trial,  which  complain  that 
the  court  did  not  charge  certain  propositions  of  law,  which  be  should  have 
given  in  charge,  but  which  do  not  show  that  his  attention  was  espf'cially 
called  to  these  Questions,  or  that  a  fuller  or  more  paiticuhir  charge  on 
them  than  was  given  was  requested,  present  no  issue  upon  which  this  court 
can  pass;  and  such  grounds  and  a  oill  of  exceptions  predicated  thereon 
fail  to  point  out  in  what  the  alleged  'errors  consist.  Higgins  o.  Cherokee 
R  Co.  (Chi.).    318. 

Bill  of  exceptions  must  plainl^r  specify  not  only  the  decision  complained  of, 
but  the  error  alleged  to  exist  therein,  and  without  a  compliance  with  this 
requirement  this  court  cannot  consider  the  points  made  under  such  gen- 
eral exceptions.    Higgins  v.  Cherokee  R.  Co.  (Ga.).    218. 

Case  tried  below  as  an  action  ex  delicto  cannot  be  treated  on  appeal  as  an 
action  ex  contractu,    Louisville,  etc.,  R  Co.  v.  Thompson  (Ind.).    829. 

Konsuit  There  is  no  rule  or  practice  which  prohibits  the  discussion  of  a 
motion  for  nonsuit  in  the  presence  of  the  jury  impanelled  to  try  the 
case.  The  practice  of  removing  the  jury  in  certain  cases,  when  questions 
of  the  admissibility  of  evidence  are  to  be  discussed,  rests  on  peculiar 
reasons  not  applicable  to  a  motion  for  nonsuit;  and  this  practice  will  not 
be  extended  to  other  cases  than  those  in  which  it  has  already  been  per« 
mitted.    Higgins  v.  Cherokee  R.  Co.  (Ga.).    218. 

Remarks  of  counsel  to  iury.    See  Verdict. 

Supreme  Court  will  not  reverse  on  the  mere  weight  of  evidence.    Lake 
Erie,  etc..  R.  Co.  «.  Griffin  ^ass.).    894. 

Reversal.  Evidence.  In  suits  in  equity,  as  well  as  in  actions  at  law,  the 
Underwood  (Tex.).    240. 

Reversal  for  failure  to  examine  injury.     See  International,  etc.,  R  Co.  v. 

Signing  bill  of  exceptions.  If  a  proper  bill  of  exceptions  is  prepiuned  and 
presented  to  the  judge  within  the  time  allowed,  his  delay  in  sijrning  and 
causing  it  to  be  filed  will  not  deprive  the  party  of  its  benefit.  Ohio,  etc, 
R  Co.  «.  Cosby  (Ind.).    889. 

msincPTiov. 

See  Death. 

Rebuttal.  The  presumption  of  negligence  arising  from  an  injury  to  a  pas- 
senger by  the  falling  of  a  bridge  is  not  rebutted  by  evidence  that  the  car- 
rier was  using  the  means  and  appliances  ordinarily  used,  without  also 
showing  that  they  were  sufficient  for  the  purpose,  were  properly  used, 
and  were  without  known  or  discoverable  defects.  Louisville,  etc.,  R 
Co.  c.  Pedigo  (Ind.).    810. 

Review.  Qualification  of  charge.  Where  the  entire  charge  is  not  sent  up  in 
the  bill  of  exceptions  or  in  the  record,  and  the  portion  of  the  charge  ex- 
cepted to  is  error,  without  qualification,  and  when  the  judge  who  tried 
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the  case  makes  no  statement  in  his  certificate  which  shows  that  it  was 
qualified  by  other  parts  of  the  charge,  this  court  will  presume  that  there 
was  no  qualification.  Central  R.  Co.  «.  Senn  (Oa.).  8U4. 
Where,  in  an  action  by  a  pa88enf|;er  against  a  railroad  company  for  an  injury 
received  in  operating  its  tram,  the  occurrence  of  Uie  injury  through  the 
mistake  of  the  carrier  is  shown,  a  presumption  of  negligence  ari^ea 
a^inst  the  latter  which  casts  upon  it  the  burden  of  showing  that  the  ac- 
cident happened  notwithstanding  the  exercise  on  its  part  of  the  high  de- 
gree of  care  which  the  law  imposes  on  it.  Coudy  «.  St.  Louis,  etc.,  R 
Co.  (Mo.).    282. 

PB00B88. 

Agent  of  company  to  be  served.  A  civil  engineer  in  charge  of  the  surveya 
and  location  of  the  road  of  a  railway  company  In  the  county  where  the 
appeal  is  taken,  and  having  an  ofllce  tn  the  county,  ?ield  to  be  an  "  agent'^ 
within  the  meaning  of  section  1354  of  the  Code,  requiring  service  of 
notice  of  appeal  upon  the  *'  agent  or  attorney"  of  the  company.  Jamison 
V,  Burlington,  etc.,  R  Co.  (Iowa).    418. 

XAILBOAD  COXmSSIOVXBB. 

SeeRiTBfli 

EATSI. 

See  CoMMOir  Cabbisb;  PsirAi/nBa 

Coal  trafiSc.    Same  description  of  goods.    7  n. 

Terminal  charges.    Extraordinary  services.    CoDBtnicUon  of  speda] 

act.    7  n. 

Discrimination:  unjust,  is  not  sanctioned  by  the  common  law.  Indianapolis, 
etc.,  R  Co.  «.  Brvin  (III.).     8. 

Distance.  Overcharges  ordered  repaid  and  rates  to  be  reduced  under  an  sgree- 
ment  made  by  a  railroad  company  with  shippers  by  which  the  company 
agreed  to  give  a  certain  shipper  as  low  rates  on  certain  tniflic  as  were 
given  to  any  other  shipper  of  similar  traffic  carried  the  same  distance. 
Glasgow,  etc.,  R  Co.  v.  Mackinuon  (Enj*.).     1. 

Interstate  tariffs  not  subject  to  regulation  by  State  railroad  commissioners. 
State  V.  Chicago  &  Northwestern  R  Co.  (la.).    15. 

Interstate  tariffs.  Statute  authorizing  railroad  commissioners  of  State  to  fix 
interstate  rates  held  unconstitutional.  Commonwealth  v,  Housatonic  R 
Co.  (Mass.).    81. 

Ordinance  of  Milwaukee  provided  that  "  Thereafter  the  rate  of  fare  for  a 
single  passenger  in  any  horse  railway  operated  within  the  city  of  Mil- 
waukee shall  not  exceed  the  sum  of  five  cents."  Held  not  to  apply  to  con- 
necting lines  of  roads  afterwards  built  so  as  to  entitle  a  person  who  had 
paid  five  cents  on  one  line  to  continue  his  journey  on  another  without 
additional  charge.    Ellis  «.  Milwaukee  City  K.  Co.  (Wis.).    77. 

Rebates.  Discrimination.  An  agreement  between  a  shipper  of  goods  by  rail- 
road and  the  general  freight  agent  of  a  railroad  company,  that  the  former 
should  pay  the  regular  rates  of  freight  charged  to  and  paid  by  the  public 
generally  for  similar  services  and  like  distances,  and  that  the  company 
should  pay  back  to  the  shipper  by  way  of  rebate  a  portion  of  the  li eight 
so  charged  and  paid  thereby,  giving  to  him  a  less  rate  for  transportation 
than  is  given  to  the  public  generally,  is  void,  as  in  violation  of  the  statute 
against  unjust  discrimination  between  shippers,  and  such  rebates  of  freight 
cannot  be  recovered  by  the  shipper  from  the  company.  Indianapoiifly 
etc.,  R  Co.  V.  Ervin  (111.).    8. 
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Regulation  as  to  passenger  rates  held  reasonable.  Partee  v.  Georgia  R.  Co. 
(Ga.).    13. 

Regulations.  Freight  trains.  Regulations  of  the  railroad  commissioners  fix- 
ing rates  of  fare  for  passengers  to  obtain  tickets  from  the  agents  of  the 
companies  at  their  depots,  as  well  as  for  those  who  do  not,  and  prescribing 
the  manner  in  which  ticket-offices  shall  be  kept  open  before  and  at  the 
arrival  of  trains,  do  not  apply  to  freight  trains,  but  only  to  regular  pas- 
senger trains.    Partee  v.  Cfeoi^  R.  Oo.  (Ga.).    12. 

BXBATE8. 

See  Rates. 

BE1CABK8  OF  COUHSBL. 

See  Pbactiob. 
Jury:  what  may  be  commented  on  l^  counsel  in  mniiks  to.    8S8  fk 

SieVALS. 
Right  to  rely  upon  giving.  '823n. 

8FEGIAL  VEBDICT. 

Considered,  and  held  definite,  certain,  and  sufficient  to  sustain  judgment. 
Alines  «.  Milwaukee,  etc.,  R.  Co.  (Wis.).    102. 

Special  finding,  that  engineer  of  rescuing  engine  could  have  seen  snow- 
bound train  in  time  to  have  stopped  before  running  into  it,  error  in :  held 
no  ^und  for  setting  aside  a  special  finding  that  the  nj^ligence  of  the 
engineer  was  gross.    Annas  v,  Milwaukee,  etc.,  R.  Co.  (Wis!).    102. 

8TATI0V. 

Averment  as  to  platform  being  "  out  of  repair"  and  "wholly  unsuitable  for 
the  reception  of  passengers*'  does  not,  as  a  matter  of  law,  show  negligence 
in  the  railway  company,  which  as  to  such  platform  is  only  held  to  that 
reasonable  degree  of  care  for  the  safety  and  protection  of  its  patrons,  hav- 
ing regard  to  the  nature  of  its  business,  as  is  demanded  of  individuals  ui)on 
whose  premises  others  come  bv  invitation  or  inducement  for  the  transaction 
of  business.    Pennsylvania  Co.  v.  Marion  (Ind.).    182. 

Defective  appointments.  Company  liable  for  injury  to  passengers  occasioned 
by.    180  n. 

Pier.  Passjigeway.  Safety.  The  appellant  was  the  owner  of  a  pier  which 
was  used  for  the  accommodation  of  those  engaged  in  traffic  with  it  The 
grouud  abutting  upon  said  pier  also  belonged  to  appellant,  on  which  were 
constructed  tracks  for  the  running  of  cars  and  engines,  for  the  purpose  of 
conveying  articles  of  merchandise  to  and  from  the  pier,  and  other  piers 
and  wharves  adjacent  thereto.  There  was  also  a  trestle,  with  railway 
tracks  on  it,  and  a  gangway,  on  the  side  of  which  persons  can  walk.  At 
the  end  towards  the  pier  the  ascent  to  and  descent  from  this  trestle  was 
by  a  stairway ;  in  descending  this  stairway  the  appellee,  who  was  a  steward 
upon  a  vessel  lying  at  the  pier  bv  permission  of  the  appellant,  was  in- 
jured by  a  fall  occasioned  by  the  broken  condition  of  the  steps.  In  an 
action  to  recover  damaees,  on  the  ground  that  the  injurv  was  caused  by 
the  negligence  of  the  defendant  in  not  keeping  the  said  steps  in  proper 
condiiion  to  afford  a  safe  transit,  held^  that  a  right  of  transit  to  and  from 
the  pier  was  implied  in  the  arrangement  between  the  two  companies,  and 
that,  in  the  absence  of  proof  that  a  particular  way  had  been  constructed 
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STATIOV— Omtf^tMd: 

and  designated  for  the  parpoee  of  ingress  and  emss,  persons  could  use 
any  way  not  prohibited  by  the  defendant.  Baltimore,  etc.,  R.  Co.  9. 
Ro6e(Md.).    125. 

Platform :  defective.  When  an  injury  occurred  in  December,  evidence  of  the 
condition  of  the  platform  is  not  competent  unless  it  is  shown  that  its  con- 
dition was  substantially  unchanged.  Pennsyl^iuua  Co.  «.  Marion  (Ind^X 
183. 

Platform  higher  than  platforms  at  other  station  hM  immaterial.  Nichols  v, 
Dubuque,  etc.,  K  Co.  (la.).    188. 

Platform :  mjury  upon.  A  passenger  started  to  leave  the  depot  platform  at  a 
place  not  intended  for  that  purpose,  with  a  view  of  crossing  the  track  at 
a  point  where  she  had  no  nght  to  cross  it.  While  still  on  the  platfonn, 
she  received  an  injury  caused  by  the  negligence  of  the  defendant's  ser- 
vants. HM,  that  the  company  was  liable;  that  when  it  provides  a  plat- 
form at  its  station  in  such  a  manner  as  to  invite  passengers  to  walk  over 
it  while  waiting  for  trains,  or  while  preparing  to  leave  the  station,  it  is 
bound  to  exercise  due  care  towards  such  passengers  while  upon  the  plat- 
form.   Keefe  «.  Boston,  etc.,  R  Co.  (Mass.).    l9l, 

STATUTOBT  AVD  COVSTITUTIOVAL  PBOYISIOm  GXTID  AHB  COniBUSD. 

Constitutional  PsoviaiOHB. 

UnUsd  States. 
Sec.  8,  Art  1.    Regulation  of  interstate  commerce.    164UL 

Statutobt  Pbovioionb. 

Alabcima, 
Code,  p.  708,  Form  No.  18.    Recovery  for  non-delivery  of  goodi.    41 

CcUifamia. 
Stat.  1888-64,  p.  844.    Duty  of  railroads  to  transport  messengers,  etc.    24& 

Carnida. 

Gen.  Ry.  Act,  1868  (81  Vict.  c.  68),  sec.  dO.  sub-sec.  4;  amended  by  84  Vict 
c.  48,  sec.  6;  re-enacted  (Consolidated  Ry.  Act.  1879,  sec.  95,  sub-sees.  9» 
8,  and  4.    Prohibiting  protection  against  liability  for  negligence.    18. 

43  Vic.  ch.  0,  sec.  8,  subs.  11  (D).     Expropriation  of  land.    844. 

46  Vic.  ch.  64  (D).    Ownership  of  land  by  railway  companies.    844. 

R.  S.  1874,  p.  816.    Unjust  discrimination  between  shippers.    8. 

Indiana. 
Code,  g  498,  g  499.    Evidence.    829. 

Iowa. 

Code.  sec.  1254.    Appeal.    Service  of  notice.    418-418. 

Code.  sec.  1808.    Exemption  from  liability  as  common  carrier.    69. 

Miller's  Code,  847.    Extra  charge  from  passengers  without  tickets.    98» 

Mauaehtuetti. 
Stats,  1885,  c.  888,  sec.  2.    Fixing  rates  by  railroad  commissioners.    8L 
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OTATVnS  AHD  OOVSTITVTIOVAL  V^OYJSlOVB^Chntintttd. 

Minnesota. 

lOniL  Laws,  1857.    Ex.  Bess.  Sections  2,  Z,  sub-see.  1,  e.  1.    Ohanging  loca- 
tion of  line  after  location.    842. 


R  8.  sec.  3121.    Right  of  action  for  causing  death  of  person.    828. 
R.  &  sec  8462.    B^veiy  by  consignee  of  goods  destroyed.    61. 

Virginia, 
Act  of  April  4, 1877,  sec  2.  Acquisition  of  property  by  married  women.  882. 

Taxu. 
Gen.  Laws»  18  Leg.  170.    Time  for  keeping  open  ticket-oflScei.    82. 

OTBXBT  BAILWATS. 

Regulation  of  company  by  which  several  distinct  and  separate  lines  of  cars 
are  run  between  oiflerent  termini  is  a  reasonable  regulation,  and  a  pas- 
senger cannot  demand  of  right  a  transfer  ticket  from  a  car  on  one  line  to 
a  car  on  another  line.    SUis  «.  Milwaukee  City  R  Co.  (Wis.).    77. 


See  Pabtjubbhhlp. 

A  raiftoad  ticket  entitling  plaintiff  to  transportation  in  a  first-class  passenger 
coach,  and  to  have  ms  luggage  transported  free  of  charge,  gives  him  no 
right  to  travel  in  a  baggage,  express  or  freight  car,  but  only  in  such  pas- 
senger coach;  and  no  nght  to  transport,  either  at  his  charge  or  that  of  the 
company,  any  merchandise  or  property  not  included  in  the  term  *'  lug- 
gage," s.g.f  a  large  amount  of  money.  Pflster  e.  Central  Fac.  R  Co. 
(OU.).    246. 

Deficiency.  Railway  station-a^t  to  whom  tickets  are  issued  for  sale  is 
bound  to  account  therefor  in  cash  oi*  tickets,  and  must  give  a  reasonable 
explanation  for  any  deficiency,  or  otherwise  be  charged  the  amount  which 
the  company  would  have  earned  if  the  tickets  had  been  sold.  Milne  t, 
Canadian  Pacific  R  Co.  (Ont.).    72. 

Larceny  of.    76  n. 

Omission  by  station-agent  to  date  a  passenger  ticket  does  not  invalidate  it 
Milne  v,  Canadian  Pacific  R  Co.  (Ont)    72. 

Reasonable  time  to  procure.    101  n. 

Requirement  that  Ucket-offloe  shall  be  kept  open  before  the  departure  of  the 
train  does  not  require  that  the  oflloe  uiall  remain  open  up  to  the  very^  in- 
stant the  train  moves  off.  What  is  a  reasonable  time  for  procuring  tick- 
ets before  the  departure  of  train  depending  on  the  requirement  and  con- 
venience of  the  public  at  each  particular  station.  Everett  e.  Chicago, 
etc.,  R  Co.  (la.).    Sa 

nAOK. 

See  DERAiuiBnT. 

Degree  of  care  imposed  on  ndlway  company  as  to  caie  of.    818  il 

nOTUt 

Lies  for  goods  held  by  common  carrier  to  secure  a  lien  for  its  cbaiget.    Bird 

e.  Georgia  R  Co.  (Qa.).    89. 
Yenue.    County  where  demand  and  refusal  occurs  establishes.     Bird  eu 

Georgia  R  Co.  (Ga.).    80. 
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VEBOIOT. 


See  Sfbcial  Vskdict. 


Setting  aside.    Where  the  verdict  is  abnormal,  and  circumstaDces  ooeatred  at 
the  trial  nvhich  may  have  unduly  influenced  the  action  of  the  Jury,  the 
court  will  not  hesitate  to  set  it  aside.    Remarks  of  counsel  in  this  case- 
held  cause  for  reyersaL    Central  Tex.,  etc.,  R.  Ck).  v,  Hancock  (Tex.). 
825. 


▼lEW. 


See  EKOiBirr  Doxaiv. 


WAIYSS. 


When  compensation  is  demanded  of  a  railroad  companj  for  damages  to  goods, 
transported,  and  the  demand  is  refused  on  the  ground  that  the  goods  wen 
carried  at  the  owner's  risk,  this  is  a  circumstance  from  wlu<£  the  fary 
may  infer  a  waiver  of  all  other  grounds  of  defence,  and  an  admisnoiL 
that  the  goods  were  damaged  while  in  posseiaion  of  the  carrier.  South,, 
etc.,  R.  Co.  e.  Wilson  (Ala.).    41. 


WSAB7BI. 


SeeEMDixnT  DoMAni. 
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PREFACE. 


In  presenting  the  Interstate  Commerce  Act  to  our  sub- 
scribers, we  also  print  with  it  the  principal  statutes  enacted 
by  parliament  for  the  regulation  of  railways  in  Great  Britain. 
We  do  this  because  the  portion  of  the  Interstate  Commerce 
Act  relating  to  discriminations  by  railway  companies  is  in 
substance  a  reenactment  of  similar  provisions  in  the  English 
statute.  The  latter  having  for  many  years  been  before  the 
courts,  railway  commissioners  and  traffic  managers  of  Great 
Britain,  for  interpretation  and  construction,  it  is  believed  that 
their  opinions  as  to  the  meaning  of  the  older  statute  may  be, 
so  far  as  they  are  known,  useful  guides  for  American  courts, 
commissioners,  and  managers,  in  applying  the  American 
statute  to  cases  similar  to  those  which  have  already  arisen  in 
Great  Britain. 

Following  the  statutes  is  printed  a  digest  of  all  the  cases, 
so  far  as  we  have  been  able  to  find  them,  involving  the  de- 
cision of  questions  concerning  railway  rates,  or  concerning 
discriminations  by  railway  companies  either  m  the  rates  or 
the  facilities  of  transportation.  Inasmuch  as  the  principle  of 
reasonableness  and  equality  of  common  (including  railway)  car- 
riers' rates  and  facilities  is  one  which,  although  formulated  in 
the  statutes  printed  below,  is  in  reality  an  oft-enunciated  and 
well-established  principle  of  the  common  law  of  all  English- 
speaking  nations,  as  is  exemplified  by  many  decisions,  we  have 
included  in  the  digest,  most,  if  not  all,  of  the  common-law  de- 
cisions touching  railway  rates,  and  some  of  the  common-law 
decisions  touching  discriminations  in  railway  facilities. 


PREFACE. 

Especial  pains  have  been  taken  in  indexing  the  digest  so  as  to 
make  the  information  in  it  readily  accessible.  In  preparing 
the  index,  the  questions  likely  to  occur  in  the  practical  appli- 
cation of  the  Interstate  statute  to  the  problems  of  transpor- 
ation  were  kept  constantly  in  mind  so  far  as  they  were  known 
or  anticipated,  the  wish  being  to  make  the  index,  so  far  as 
possible,  suggest  the  questions  likely  to  arise  and  indicate 
fully  what  light  has  been  thrown  upon  them  by  the  adjudi* 

cated  cases. 
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THE  INTERSTATE  COMMERCE  ACT. 


AN  ACT  TO  REGULATE  COMMERCE. 

{Approved  February  4,  1887.) 
CLASSES  OF  CARRIERS  TO  WHOM  THE  ACT  APPLIES. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled^  That  the  pro- 
visions of  this  act  shall  apply  to  any  common  carrier  or  car- 
riers engaged  in  the  transportation  of  passengers  or  property 
wholly  by  railroad,  or  partly  by  railroad  and  partly  by  water 
when  both  are  used,  under  a  common  control,  management^ 
or  arrangement,  for  a  continuous  carriage  or  shipment,  from 
one  State  or  Territory  of  the  United  States,  or  the  District  of 
Columbia,  to  any  other  State  or  Territory  of  the  United  States, 
or  the  District  of  Columbia,  or  from  any  place  in  the  United 
States  to  an  adjacent  foreign  country,  or  from  any  other  place 
in  the  United  States  through  a  foreign  country  to  any  other 
place  in  the  United  States,  and  also  to  the  transportation  in  like 
manner  of  property  shipped  from  any  place  in  the  United 
States  to  a  foreign  country  and  carried  from  such  place  to  a 
port  of  transshipment,  or  shipped  from  a  foreign  country  to 
any  place  in  the  United  States  and  carried  to  such  place  from 
a  port  of  entry  either  in  the  United  States  or  an  adjacent 
foreign  country :  Provided,  however.  That  the  provisions  of 
this  act  shall  not  apply  to  the  transportation  of  passengers  or 
property,  or  to  the  receiving,  delivering,  storage,  or  handling 
of  property,  wholly  within  one  State,  and  not  shipped  to  or 
from  a  foreign  country  from  or  to  any  State  or  Territory  as 

aforesaid. 
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TtnuDefliMd.  THE  INTERSTATE  Undue  Frefereneet. 

TERMS  "RAILROAD"  AND  "TRANSPORTATION"  DEFINED. 

The  term  "  railroad"  as  used  in  this  act  shall  include  all 
bridges  and  ferries  used  or  operated  in  connection  with  any 
railroad,  and  also  all  the  road  in  use  by  any  corporation 
operating  a  railroad,  whether  owned  or  operated  under  a 
contract,  agreement,  or  lease ;  and  the  term  "  transportation" 
shall  include  all  instrumentalities  of  shipment  or  carriage. 

UNJUST  AND  UNREASONABLE    CHARGES  PROHIBITED. 

All  charges  made  for  any  service  rendered  or  to  be  ren- 
dered in  the  transportation  of  passengers  or  property  as  afore- 
said, or  in  connection  therewith,  or  for  the  receiving,  deliver- 
ing, storage,  or  handling  of  such  property,  shall  be  reasonable 
and  just ;  and  every  unjust  and  unreasonable  charge  for  such 
service  is  prohibited  and  declared  to  be  unlawful. 

UNJUSTLY    DISCRIMINATIVE    SPECIAL  RATES,   REBATES,  DRAW- 

BACKS,   ETC.,   PROHIBITED. 

Sec.  2.  That  if  any  common  carrier  subject  to  the  pro- 
visions of  this  act  shall,  directly  or  indirectly,  by  any  special 
rate,  rebate,  drawback,  or  other  device,  charge,  demand,  col- 
lect, or  receive  from  any  person  or  persons  a  greater  or  less 
compensation  for  any  service  rendered,  or  to  be  rendered,  in 
the  transportation  of  passengers  or  property,  subject  to  the 
provisions  of  this  act,  than  it  charges,  demands,  collects,  or 
receives  from  any  other  person  or  persons  for  doing  for  him 
or  them  a  like  and  contemporaneous  service  in  the  transpor- 
tation of  a  like  kind  of  traffic  under  substantially  similar 
circumstances  and  conditions,  such  common  carrier  shall  be 
deemed  guilty  of  unjust  discrimination,  which  is  hereby  pro- 
hibited and  declared  to  be  unlawful. 

UNDUE  OR  UNREASONABLE  PREFERENCES,  ADVANTAGES,  PRE- 
JUDICES  AND  DISADVANTAGES  PROHIBITED. 

Sec.  3.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  make  Or  give  any  un- 
due or  unreasonable  preference  or  advantage  to  any  particu- 
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Vnjnit  DliorlmiiiAtlon.  COMMERCE  ACT.     Lmi  dutrg^e  for  Long  Hani. 

lar  person,  company,  firm, .  corporation,  or  locality,  or  any 
particular  description  of  traffic,  in  any  respect  whatsoever,  or 
to  subject  any  particular  person,  company,  firm,  corporation, 
or  locality,  or  any  particular  description  of  traffic,  to  any  un- 
due or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever. 


UNJUST  DISCRIMINATION  BETWEEN    CONNECTING  LINES  PRO- 

HIBITED. 

Every  common  carrier  subject  to  the  provisions  of  this  act 
shall,  according  to  their  respective  powers,  afford  all  reason- 
able, proper,  and  equal  facilities  for  the  interchange  of  traffic 
between  their  respective  lines,  and  for  the  receiving,  forward- 
ing, and  delivering  of  passengers  and  property  to  and  from 
their  several  lines  and  those  connecting  therewith,  and  shall 
not  discriminate  in  their  rates  and  charges  between  such  con- 
necting lines ;  but  this  shall  not  be  construed  as  requiring  any 
such  common  carrier  to  give  the  use  of  its  track  or  terminal 
facilities  to  another  carrier  engaged  in  like  business. 

LESS  CHARGE  FOR  LONG  HAUL  THAN  FOR  INCLUDED  SHORT 
HAUL  OF  SIMILAR  TRAFFIC  PROHIBITED,  EXCEPT  WHEN 
AUTHORIZED  BY  THE  INTERSTATE  COMMERCE  COMMISSION- 
ERS. 

Sec.  4.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  charge  or  receive  any 
greater  compensation  in  the  aggregate  for  the  transportation 
of  passengers  or  of  like  kind  of  property,  under  substantially 
similar  circumstances  and  conditions,  for  a  shorter  than  for  a 
longer  distance  over  the  same  line,  in  the  same  direction,  the 
shorter  being  included  within  the  longer  distance ;  but  this 
shall  not  be  construed  as  authorizing  any  common  carrier 
within  the  terms  of  this  act  to  charge  and  receive  as  great 
compensation  for  a  shorter  as  for  a  longer  distance :  Pro- 
vided, however.  That  upon  application  to  the  Commission 
appointed  under  the  provision  of  this  act,  such  common  car- 
rier may,  in  special  cases,  after  investigation  by  the  Commis- 
sion, be  authorized  to  charge  less  for  longer  than  for  shorter 
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Pooling  Prohibitod.  THE  INTERSTATE     Sehodidot  of  Freight  Batao. 

distances  for  the  transportation  of  passengers  or  property ; 
and  the  Commission  may  from  time  to  time  prescribe  the  ex- 
tent to  which  such  designated  common  carrier  may  be  re- 
lieved from  the  operation  of  this  section  of  this  act. 


PGOTLING    PROHIBITED. 

• 

Sec  .5.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  enter  into  any  contract, 
agreement,  or  combination  with  any  other  common  carrier  or 
carriers  for  the  pooling  of  freights  of  different  and  competing 
railroads,  or  to  divide  between  them  the  aggregate  or  net 
proceeds  of  the  earnings  of  such  railroads,  or  any  portion 
thereof ;  and  in  any  case  of  an  agreement  for  the  pooling  of 
freights  as  aforesaid,  each  day  of  its  continuance  shall  be 
deemed  a  separate  offence. 


SCHEDULES  OF  FREIGHT    RATES    AND    PASSENGER    FARES    TO 
BE  KEPT  IN  ALL  DEPOTS  AND  STATIONS. 

Sec.  6.  That  every  common  carrier  subject  to  the  provis- 
ions of  this  act  shall  print  and  keep  for  public  inspection 
schedules  showing  the  rates  and  fares  and  charges  for  the 
transportation  of  passengers  and  property  which  any  such 
common  carrier  has  established  and  which  are  in  force  at  the 
time  upon  its  railroad,  as  defined  by  the  first  section  of  this 
act.  The  schedules  printed  as  aforesaid  by  any  such  common 
carrier  shall  plainly  state  the  places  upon  its  railroad  between 
which  property  and  passeiigers  will  be  carried,  and  shall 
contain  the  classification  of  freight  in  force  upon  such  rail- 
road, and  shall  also  state  separately  the  terminal  charges  and 
any  rules  or  regulations  which  in  any  wise  change,  affect,  or 
determine  any  part  of  the  aggregate  of  such  aforesaid  rates 
and  fares  and  charges.  Such  schedules  shall  be  plainly 
printed  in  large  type,  of  at  least  the  size  of  ordinary  pica,  and 
copies  for  the  use  of  the  public  shall  be  kept  in  every  depot 
or  station  upon  any  such  railroad,  in  such  places  and  in  such 

form  that  they  can  be  conveniently  inspected. 
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SCHEDULES  OF  FREIGHT  RATES  THROUGH  FOREIGN  COUN- 
TRIES TO  BE  KEPT  AT  ^VERY  DEPOT  WHERE  SUCH 
FREIGHT  IS   RECEIVED — PENALTY  FOR  NEGLECT. 

Any  common  carrier  subject  to  the  provisions  of  this  act 
receiving  freight  in  the  United  States  to  be  carried  through 
a  foreign  country  to  any  place  in  the  United  States  shall  also 
in  like  manner  print  and  keep  for  public  inspection,  at  every 
depot  where  such  freight  is  received  for  shipment,  schedules 
showing  the  through  rates  established  and  charged  by  such 
common  carrier  to  all  points  in  the  United  States  beyond  the 
foreign  country  to  which  it  accepts  freight  for  shipment ;  and 
any  freight  shipped  from  the  United  States  through  a  foreign 
country  into  the  United  States,  the  through  rate  on  which 
shall  not  have  been  made  public  as  required  by  this  act,  shall, 
before  it  is  admitted  into  the  United  States  from  said  foreign 
country,  be  subject  to  customs  duties  as  if  said  freight  were 
of  foreign  production ;  and  any  law  in  conflict  with  this  sec- 
tion is  hereby  repealed. 

NO  ADVANCE  IN  RATES,  FARES,  OR  CHARGES  SO  PUBLISHED 
TO  BE  MADE  WITHOUT  TEN  DAYS*  NOTICE  — REDUCTIONS 
TO  BE  POSTED  IMMEDIATELY. 

No  advance  shall  be  made  in  the  rates,  fares,  and  charges 
which  have  been  established  and  published  as  aforesaid  by 
any  common  carrier  in  compliance  with  the  requirements  of 
this  section,  except  after  ten  days'  public  notice,  which  shall 
plainly  state  the  changes  proposed  to  be  made  in  the  schedule 
then  in  force,  and  the  time  when  the  increased  rates,  fares,  or 
charges  will  go  into  effect ;  and  the  proposed  changes  shall 
be  shown  by  printing  new  schedules,  or  shall  be  plainly  indi- 
cated upon  the  schedules  in  force  at  the  time  and  kept  for  pub- 
lic inspection.  Reductions  in  such  published  rates,  fares,  or 
charges  may  be  made  without  previous  public  notice;  but 
whenever  anv  such  reduction  is  made,  notice  of  the  same 
shall  immediately  be  publicly  posted  and  the  changes  made 
shall  immediately  be  made  public  by  printing  new  schedules, 
or  shall  immediately  be  plainly  indicated  upon  the  schedules 
at  the  time  in  force  and  kept  for  public  inspection. 
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CHARGES  NOT  ACCORDING  TO  SCHEDULES  PROHIBITED. 

And  when  any  such  common  carrier  shall  have  established 
and  published  its  rates,  fares,  and  charges  in  compliance  with 
the  provisions  of  this  section,  it  shall  be  unlawful  for  such 
common  carrier  to  charge,  demand,  collect,  or  receive  from 
any  person  or  persons  a  greater  or  less  compensation  for  the 
transportation  of  passengers  or  property,  or  for  any  services 
in  connection  therewith,  than  is  specified  in  such  published 
schedule  of  rates,  fares,  and  charges  as  may  at  the  time  be  in 
in  force. 


SCHEDULES,  CONTRACTS,  JOINT  TARIFFS,  ETC.,  TO  BE  FILED 
WITH  THE  COMMISSION— TO  BE  PUBLISHED  WHEN  DI- 
RECTED BY  THE  COMMISSION. 

Every  common  carrier  subject  to  the  provisions  of  this  act 
shall  file  with  the  Commission  hereinafter  provided  for  copies 
of  its  schedules  of  rates,  fares,  and  charges  which  have  been 
established  and  published  in  compliance  with  the  require- 
ments of  this  section^  and  shall  promptly  notify  said  Commis- 
sion of  all  changes  made  in  the  same.  Every  such  common 
carrier  shall  also  file  with  said  Commission  copies  of  all  con- 
tracts, agreements,  or  arrangements  with  other  common  car- 
riers in  relation  to  any  traffic  affected  by  the  provisions  of 
this  act  to  which  it  may  be  a  party.  And  in  cases  where  pas- 
sengers and  freight  pass  over  continuous  lines  or  routes  oper- 
ated by  more  than  one  common  carrier,  and  the  several  com- 
mon carriers  operating  such  lines  or  routes  establish  joint 
tariffs  of  rates,  or  fares,  or  charges  for  such  continuous  lines 
or  routes,  copies  of  such  joint  tariffs  shall  also,  in  like  manner, 
be  filed  with  said  Commission.  Such  joint  rates,  fares,  and 
charges  on  such  continuous  lines  so  filed  as  aforesaid  shall  be 
made  public  by  such  common  carriers  when  directed  by  said 
Commission,  in  so  far  as  may,  in  the  judgment  of  the  Com- 
mission, be  deemed  practicable ;  and  said  Commission  shall 
from  time  to  time  prescribe  the  measure  of  publicity  which 
shall  be  given  to  such  rates,  fares,  and  charges,  or  to  such 
part  of  them  as  it  may  deem  it  practicable  for  such  common 
carriers  to  publish,  and  the  places  in  which  they  shall  be  pub- 
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lished  ;  but  no  common  carrier  party  to  any  such  joint  tariff 
shall  be  liable  for  the  failure  of  any  other  common  carrier 
party  thereto  to  observe  and  adhere  to  the  rates,  fares,  or 
charges,  thus  made  and  published. 

PENALTY  FOR  VIOLATING  THIS  SECTION— REMEDIES. 

If  any  such  common  carrier  shall  neglect  or  refuse  to  file 
or  publish  its  schedules  or  tariffs  of  rates,  fares,  and  charges 
as  provided  in  this  section,  or  any  part  of  the  same,  such 
common  carrier  shall,  in  addition  to  other  penalties  herein 
prescribed,  be  subject  to  a  writ  of  mandamus^  to  be  issued  by 
any  circuit  court  of  the  United  States  in  the  judicial  district 
wherein  the  principal  office  of  said  common  carrier  is  situated 
or  wherein  such  offence  may  be  committed,  and  if  such  com- 
mon carrier  be  a  foreign  corporation,  in  the  judicial  circuit 
wherein  such  common  carrier  accepts  traffic  and  has  an  agent 
to  perform  such  service,  to  compel  compliance  with  the  afore- 
said provisions  of  this  section ;  and  such  writ  shall  issue  in 
the  name  of  the  people  of  the  United  States,  at  the  relation 
of  the  commissioners  appointed  under  the  provisions  of  this 
act;  and  failure  to  comply  with  its  requirements  shall  be 
punishable  as  and  for  a  contempt ;  and  the  said  Commissioners^ 
as  complainants,  may  also  apply,  in  any  such  circuit  court  of 
the  United  States,  for  a  writ  of  injunction  against  such  com- 
mon carrier,  to  restrain  such  common  carrier  from  receiving 
or  transporting  property  among  the  several  States  and  Ter- 
ritories  of  the  United  States,  or  between  the  United  States 
and  the  adjacent  foreign  countries,  or  between  ports  of  trans- 
shipment and  of  entry  and  the  several  States  and  Territories 
of  the  United  States,  as  mentioned  in  the  first  section  of  this 
act,  until  such  common  carrier  shall  have  complied  with  the 
aforesaid  provisions  of  this  section  of  this  act. 

COMBINATIONS  TO    MAKE    CARRIAGE    NOT    CONTINUOUS  PRO- 
HIBITED. 

Sec.  7.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  enter  into  any  combi- 
nation, contract,  or  agreement,  expressed  or  implied,  to  pre- 

vent,  by  change  of  time  schedule,  carriage  in  different  cars,  or 
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• 

by  other  means  or  devices,  the  carriage  of  freights  from  be- 
ing continuous  from  the  place  of  shipment  to  the  place  of 
destination  ;  and  no  break  of  bulk,  stoppage,  or  interruption 
made  by  such  common  carrier  shall  prevent  the  carriage  of 
freights  from  being  and  being  treated  as  one  continuous  car- 
riage from  the  place  of  shipment  to  the  place  of  destination, 
unless  such  break,  stoppage,  or  interruption  was  made  in 
good  faith  for  some  necessary  purpose,  and  without  any  in- 
tent to  avoid  or  unnecessarily  interrupt  such  continuous  car- 
riage or  to  evade  any  of  the  provisions  of  this  act. 

CARRIER  TO    BE  LIABLE    IN    DAMAGES  TO  PERSONS  INJURED, 

FOR    VIOLATING  THIS  ACT. 

Sec.  8.  That  in  case  any  common  carrier  subject  to  the 
provisions  of  this  act  shall  do,  cause  to  be  done,  or  permit  to 
be  done  any  act,  matter,  or  thing  in  this  act  prohibited  or 
declared  to  be  unlawful,  or  shall  omit  to  do  any  act,  matter, 
or  thing  in  this  act  required  to  be  done,  such  common  carrier 
shall  be  liable  to  the  person  or  persons  injured  thereby  for 
the  full  amount  of  damages  sustained  in  consequence  of  any 
such  violation  of  the  provisions  of  this  act,  together  with  a 
reasonable  counsel  or  attorney's  fee,  to  be  fixed  by  the  court 
in  every  case  of  recovery,  which  attorney's  fee  shall  be  taxed 
and  collected  as  part  of  the  costs  in  the  case. 

ACTIONS    FOR    THE    RECOVERY     OF     DAMAGES     BY     PERSONS 

INJURED — EVIDENCE. 

Sec.  9-  That  any  person  or  persons  claiming  to  be  damaged 
by  any  common  carrier  subject  to  the  provisions  of  this  act 
may  either  make  complaint  to  the  Commission  as  hereinafter 
provided  for,  or  may  bring  suit  in  his  or  their  own  behalf  for 
the  recovery  of  the  damages  for  which  such  common  carrier 
may  be  liable  under  the  provisions  of  this  act,  in  any  district 
or  circuit  court  of  the  United  States  of  competent  jurisdic- 
tion ;  but  such  person  or  persons  shall  not  have  the  right  to 
pursue  both  of  said  remedies,  and  must  in  each  case  elect 
which  one  of  the  two  methods  of  procedure  herein  provided 
for  he  or  they  will  adopt.  In  any  such  action  brought  for 
the  recovery  of  damages  the  court  before  which  the  same 

10 


Penalty  for  Violation.  COMMERCE  ACT.  Commisnon  Eiteblished. 

shall  be  pending  m^y  compel  any  director,  officer,  receiver, 
trustee,  or  agent  of  the  corporation  or  company  defendant  in 
such  suit  to  attend,  appear,  and  testify  in  such  case,  and  may 
compel  the  production  of  the  books  and  papers  of  such  cor- 
poration or  company  party  to  any  such  suit ;  the  claim  that 
any  such  testimony  or  evidence  may  tend  to  criminate  the 
person  giving  such  evidence  shall  not  excuse  such  witness 
from  testifying,  but  such  evidence  or  testimony  shall  not  be 
used  against  such  person  on  the  trial  of  any  criminal  pro- 
ceeding. 

■ 

PENALTY  FOR  INDIVIDUAL  VIOLATION  BY  OFFICER,  RECEIVER, 

EMPLOYEE,  ETC. 

Sec.  lo.  That  any  common  carrier  subject  to  the  provisions 
of  this  act,  or,  whenever  such  common  carrier  is  a  corpora- 
tion, any  director  or  officer  thereof,  or  any  receiver,  trustee, 
lessee,  agent,  or  person  acting  for  or  employed  by  such  cor- 
poration, who,  alone  or  with  any  other  corporation,  company, 
person,  or  party,  shall  wilfully  do  or  cause  to  be  done,  or 
shall  willingly  suffer  or  permit  to  be  done,  any  act,  matter,  or 
thing  in  this  act  prohibited  or  declared  to  be  unlawful,  or 
who  shall  aid  or  abet  therein,  or  shall  wilfully  omit  or  fail  to 
do  any  act,  matter,  or  thing  in  this  act  required  to  be  done, 
or  shall  cause  or  willingly  suffer  or  permit  any  act,  matter,  or 
thing  so  directed  or  required  by  this  act  to  be  done  not  to  be 
so  done,  or  shall  aid  or  abet  any  such  omission  or  failure,  or 
shall  be  guilty  of  any  infraction  of  this  act,  or  shall  aid  or 
abet  therein,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction  thereof  in  any  district  court  of  the 
United  States  within  the  jurisdiction  .of  which  such  offence 
was  committed,  be  subject  to  a  fine  of  not  to  exceed  five  thou- 
sand dollars  for  each  offence. 

COMMISSION    ESTABLISHED— APPOINTMENT,  TERMS,  REMOVAL 
AND  QUALIFICATIONS  OF  COMMISSIONERS. 

Sec.  II.  That  a  commission  is  hereby  created  and  estab- 
lished to  be  known  as  the  Inter-State  Commerce  Commission, 
which  shall  be  composed  of  five  Commissioners,  who  shall  be 
appointed  by  the  President,  by  and  with  the  advice  and  con- 
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sent  of  the  Senate.  The  Commissioners  first  appointed  under 
this  act  shall  continue  in  office  for  the  term  of  two,  three^ 
four,  five,  and  six  years,  respectively,  from  the  first  day  of 
January,  anno  Domini  eighteen  hundred  and  eighty-seven, 
the  term  of  each  to  be  designated  by  the  President ;  but  their 
successors  shall  be  appointed  for  terms  of  six  years,  except 
that  any  person  chosen  to  fill  a  vacancy  shall  be  appointed 
only  for  the  unexpired  time  of  the  Commissioner  whom  he 
shall  succeed.  Any  Commissioner  may  be  removed  by  the 
President  for  inefficiency,  neglect  of  duty,  or  malfeasance  in 
office.  Not  more  than  three  of  the  Commissioners  shall  be 
appointed  from  the  same  political  party.  No  person  in  the 
employ  of  or  holding  any  ofiicial  relation  to  any  common 
carrier  subject  to  the  provisions  of  this  act,  or  owning  stock 
or  bonds  thereof,  or  who  is  in  any  manner  pecuniarily  inter- 
ested therein,  shall  enter  upon  the  duties  of  or  hold  such 
office.  Said  Commissioners  shall  not  engage  in  any  other 
business,  vocation,  or  employment.  No  vacanc)^  in  the  Com- 
mission shall  impair  the  right  of  the  remaining  Commissioners 
to  exercise  all  the  powers  of  the  Commission. 

POWERS  OF  COMMISSION. 

Sec.  12.  That  the  Commission  hereby  created  shall  have 
authority  to  inquire  into  the  management  of  the  business  of 
all  common  carriers  subject  to  the  provisions  of  this  act,  and 
shall  keep  itself  informed  as  to  the  manner  and  method  in 
which  the  same  is  conducted,  and  shall  have  the  right  to  ob- 
tain from  such  common  carriers  full  and  complete  information 
necessary  to  enable  the  Commission  to  perform  the  duties  and 
carry  out  the  objects  for  which  it  was  created ;  and  for  the 
purposes  of  this  act  the  Commission  shall  have  power  to  re- 
quire the  attendance  and  testimony  of  witnesses  and  the  pro- 
duction of  all  books,  papers,  tariffs,  contracts,  agreements,  and 
documents  relating  to  any  matter  under  investigation,  and  to 
that  end  may  invoke  the  aid  of  any  court  of  the  United  States 
in  requiring  the  attendance  and  testimony  of  witnesses  and 
the  production  of  books,  papers,  and  documents  under  the 

provisions  of  this  section. 
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And  any  of  the  circuit  courts  of  the  United  States  within 
the  jurisdiction  of  which  such  inquiry  is  carried  on  may,  in 
case  of  contumacy  or  refusal  to  obey  a  subpoena  issued  to  any 
common  carrier  subject  to  the  provisions  of  this  act,  or  other 
person,  issue  an  order  requiring  such  common  carrier  or  other 
person  to  appear  before  said  Commission  (and  produce  books 
and  papers  if  so  ordered)  and  give  evidence  touching  the 
matter  in  question  ;  and  any  failure  to  obey  such  order  of  the 
court  may  be  punished  by  such  court  as  a  contempt  thereof. 
The  claim  that  any  such  testimony  or  evidence  may  tend  to 
criminate  the  person  giving  such  evidence  shall  not  excuse 
such  witness  from  testifying ;  but  such  evidence  or  testimony 
shall  not  be  used  against  such  person  on  the  trial  of  any 
criminal  proceeding. 

PROCEDURE  FOR  PROCURING  INVESTIGATION  BY  THE  COMMIS- 
SION. 

Sec.  13.  That  any  person,  firm,  corporation,  or  association, 
or  any  mercantile,  agricultural,  or  manufacturing  society,  or 
any  body  politic  or  municipal  organization  complaining  of 
anything  done  or  omitted  to  be  done  by  any  common  carrier 
subject  to  the  provisions  of  this  act  in  contravention  of  the 
provisions  thereof,  may  apply  to  said  Commission  by  petition, 
which  shall  briefly  state  the  facts ;  whereupon  a  statement  of 
the  charges  thus  made  shall  be  forwarded  by  the  Commission 
to  such  common  carrier,  who  shall  be  called  upon  to  satisfy 
the  complaint  or  to  answer  the  same  in  writing  within  a 
reasonable  time,  to  be  specified  by  the  Cojnmission.  If  such 
common  carrier,  within  the  time  specified,  shall  make  repara- 
tion for  the  injury  alleged  to  have  been  done,  said  carrier 
shall  be  relieved  of  liability  to  the  complainant  only  for  the 
particular  violation  of  law  thus  complained  of.  If  such  carrier 
shall  not  satisfy  the  complaint  within  the  time  .specified,  or 
there  shall  appear  to  be  any  reasonable  ground  for  investigat- 
ing said  complaint,  it  shall  be  the  duty  of  the  Commission  to 
investigate  the  matters  complained  of  ift  such  manner  and  by 
such  means  as  it  shall  deem  proper. 
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INVESTIGATION    AT     REQUEST     OF     STATE     OR     TERRITORIAL 

RAILROAD  COMMISSIONERS. 

Said  Commission  shall  in  like  manner  investigate  any  com- 
plaint forwarded  by  the  Railroad  Commissioner  or  Railroad 
Commission  of  any  State  or  Territory,  at  the  request  of  such 
Commissioner  or  Commission,  and  may  institute  any  inquiry 
on  its  own  motion  in  the  same  manner  and  to  the  same  effect 
as  though  complaint  had  been  made. 

NO    COMPLAINT    TO    BE    DISMISSED    FOR    WANT    OF    DIRECT 

DAMAGE  TO  THE  COMPLAINANT. 

No  complaint  shall  at  any  time  be  dismissed  because  of  the 
absence  of  direct  damage  to  the  complainant. 

REPORT  OF  INVESTIGATION. 

Sec.  14.  That  whenever  an  investigation  shall  be  made  by 
said  Commission,  it  shall  be  its  duty  to  make  a  report  in  writ- 
ing in  respect  thereto,  which  shall  include  the  findings  of  fact 
upon  which  the  conclusions  of  the  Commission  are  based, 
together  with  its  recommendation  as  to  what  reparation,  if 
any,  should  be  made  by  the  common  carrier  to  any  party  or 
parties  who  msiy  be  found  to  have  been  injured  ;  and  such 
findings  so  made  shall  thereafter,  in  all  judicial  proceedings, 
be  deemed  prima  facie  evidence  as  to  each  and  every  fact 
found. 

RECORDS  OF  COMMISSION. 

All  reports  of  investigations  made  by  the  Commission  shall 
be  entered  of  record,  and  a  copy  thereof  shall  be  furnished  to 
the  party  who  may  have  complained,  and  to  any  common 
carrier  that  may  have  been  complained  of. 

ORDERS  OF  THE  COMMISSION  TO  CARRIERS  FOUND  VIOLATING 
THE  ACT— EXONERATION  UPON  COMPLIANCE. 

Sec.  15.  That  if  in  any  case  in  which  an  investigation  shall 
be  made  by  said  Commission  it  shall  be  made  to  appear  to 
the  satisfaction  of  the  Commission,  either  by  the  testimony  of 
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witnesses  or  other  evidence,  that  anything  has  been  done  or 
omitted  to  be  done  in  violation  of  the  provisions  of  this  act,  or 
of  any  law  cognizable  by  said  Commission,  by  any  common 
carrier,  or  thaj;  any  injury  or  damage  has  been  sustained  by 
the  party  or  parties  complaining,  or  by  other  parties  aggrieved 
in  conse^quence  of  any  such  violation,  it  shall  be  the  duty  of 
the  Commission  to  forthwith  cause  a  copy  of  its  report  in 
respect  thereto  to  be  delivered  to  such  common  carrier,  to- 
gether with  a  notice  to  said  common  carrier  to  cease  and 
desist  from  such  violation,  or  to  make  reparation  for  the 
injury  so  found  to  have  been  done,  or  both,  within  a  reason- 
able time,  to  be  specified  by  the  Commission ;  and  if,  within 
the  time  specified,  it  shall  be  made  to  appear  to  the  Commis- 
sion that  such  common  carrier  has  ceased  from  such  violation 
of  law,  and  has  made  reparation  for  the  injury  found  to  have 
been  done,  in  compliance  with  the  report  and  notice  of  the 
Commission,  or  to  the  satisfaction  of  the  party  complaining,  a 
statement  to  that  effect  shall  be  entered  of  record  by  the 
Commission,  and  the  said  common  carrier  shall  thereupon  be 
relieved  from  further  liability  or  penalty  for  such  particular 
violation  of  law. 


PROCEDURE  TO  ENFORCE  OBEDIENCE  TO  ORDERS. 

Sec.  i6.  That  whenever  any  common  carrier,  as  defined 
in  and  subject  to  the  provisions  of  this  act,  shall  violate  or 
refuse  or  neglect  to  obey  any  lawful  order  or  requirement  of 
the  Commission  in  this  act  named,  it  shall  be  the  duty  of  the 
Commission,  and  lawful  for  any  company  or  person  inter- 
ested in  such  order  or  requirement,  to  apply,  in  a  summary 
way,  by  petition,  to  the  circuit  court  of  the  United  States 
sitting  in  equity  in  the  judicial  district  in  which  the  common 
carrier  complained  of  has  its  principal  office,  or  in  which  the 
violation  or  disobedience  of  such  order  or  requirement  shall 
happen,  alleging  such  violation  or  disobedience,  as  the  case 
may  be ;  and  the  said  court  shall  have  power  to  hear  and 
determine  the  matter,  on  such  short  notice  to  the  common 
carrier  complained  of  as  the  court  shall  deem  reasonable ; 
and  such  notice  may  be  served  on  such  common  carrier,  his 
or  its  officers,  agents,  or  servants,  in  such  manner  as  the  court 
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shall  direct;  and  said  court  shall  proceed  to  hear  and  deter- 
mine the  matter  speedily  as  a  court  of  equity,  and  without 
the  formal  pleadings  and  proceedings  applicable  to  ordinary 
suits  in  equity,  but  in   such  manner  as  to  do  justice  in  the 
premises ;  and  to  this  end  such  court  shall  have  power,  if  it 
think  fit,  to  direct  and  prosecute,  in  siich  mode  and  t>y  such 
persons  as  it  may  appoint,  all  such  inquiries  as  the  court  may 
think  needful  to  enable  it  to  form  a  just  judgment  in  the  mat- 
ter of  such  petition ;  and  on  such  hearing  the  report  of  said 
Commission  shall  be  prima  facie  evidence  of  the  matters 
therein  stated ;  and  if  it  be  made  to  appear  to  such  court,  on 
such  hearing  or  on  report  of  any  such  person  or  persons, 
that  the   lawful   order  or  requirement  of  said  Commission 
drawn  in  question  has  been  violated  or  disobeyed,  it  shall  be 
lawful  for  such  court  to  issue  a  writ  of  injunction  or  other 
proper  process,  mandato'ry  or  otherwise,  to  restrain  such 
common   carrier  from  further  continuing  such  violation  or 
disobedience  of  such  order  or  requirement  of  said  Commis- 
sion, and  enjoining  obedience  to  the  same  ;  and  in  case  of  any 
disobedience  of  any  such  writ  of  injunction  or  other  proper 
process,  mandatory  or  otherwise,  it  shall  be  lawful  for  such 
court  to  issue  writs  of  attachment,  or  any  other  process  of 
said  court  incident  or  applicable  to  writs  of  injunction  or  pther 
proper  process,  mandatory  or  otherwise,  against  such  com- 
mon carrier,  and  if  a  corporation,  against  one  or  more  of  the 
directors,   officers,  or  agenly  of  the  same,  or  against  any 
owner,  lessee,  trustee,  receiver,  or  other  person  failing  to  obey 
such  writ  of  injunction  or  other  proper  process,  mandatory  or 
otherwise ;  and  said  court  may,  if  it  shall  think  fit,  make  an 
order  directing  such  common  carrier  or  other  person  so  dis- 
obeying such  writ  of  injunction  or  other  proper  process,  man- 
datory or  otherwise,  to  pay  such  sum  of  money  not  exceed- 
ing for  each  carrier  or  person  in  default  the  sum  of  five 
hundred  dollars  for  every  day  after  a  day  to  be  named  in  the 
order  that  such  carrier  or  other  person  shall  fail  to  obey  such 
injunction  or  other  proper  process,  mandatory  or  otherwise ; 
and  such  moneys  shall  be  payable  as  the  court  shall  direct, 
either  to  the  party  complaining,  or  into  court  to  abide  the 
ultimate  decision  of  the  court,  or  into  the  Treasury  ;  and  pay- 
ment thereof  may,  without  prejudice  to  any  other  mode  of 
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recovering  the  same,  be  enforced  by  attachment  or  order  in 
the  nature  of  a  writ  of  execution,  in  like  manner  as  if  the 
same  had  been  recovered  by  a  final  decree  in  personam  in 
such  court.  When  the  subject  in  dispute  shall  be  of  the 
value  of  two  thousand  dollars  or  more,  either  party  to  such 
proceeding  before  said*  court  m^  appeal  to  the  Supreme 
Court  of  the  United  States,  under  the  same  regulations  now 
provided  by  law  in  respect  of  security  for  such  appeal ;  but 
such  appeal  shall  not  operate  to  stay  or  supersede  the  order 
of  the  court  or  the  execution  of  any  writ  or  process  thereon  ; 
and  such  court  may,  in  every  such  matter,  order  the  pay- 
ment of  such  costs  and  counsel  fees  as  shall  be  deemed  rea- 
sonable. Whenever  any  such  petition  shall  be  filed  or  pre- 
sented by  the  commission,  it  shall  be  the  duty  of  the  District 
Attorney,  under  the  direction  of  the  Attorney  General  of  the 
United  States,  to  prosecute  the  same ;  and  the  costs  and 
•expenses  of  such  prosecution  shall  be  paid  out  of  the  appro- 
priation for  the  expenses  of  the  courts  of  the  United  States. 
For  the  purposes  of  this  act,  excepting  its  penal  provisions, 
the  circuit  courts  of  the  United  States  shall  be  deemed  to 
be  always  in  session. 


REGULATION  OF  THE  PROCEEDINGS  OF  THE  COMMISSION. 

Sec.  17.  That  the  Commission  may  conduct  its  proceedings 
in  such  manner  as  will  best  conduce  to  the  proper  dispatch 
of  business  and  to  the  ends  of  justice,  a  majority  of  the 
Commission  shall  constitute  a  quorum  for  the  transaction  of 
business,  but  no  Commissioner  shall  participate  in  any  hear- 
ing or  proceeding  in  which  he  has  any  pecuniary  interest. 
Said  Commission  may,  from  tiipe  to  time,  make  or  amend 
such  general  .rules  or  orders  as  may  be  requisite  for  the 
order  and  regulation  of  proceedings  before  it,  including 
forms  of  notices  and  the  service  thereof,  which  shall  conform, 
as  nearly  as  may  be,  to  those  in  use  in  the  courts  of  the 
United  States.  Any  party  may  appear  before  said  Commis- 
sion and  be  heard,  in  person  or  by  attorney.  Every  vote  and 
official  act  of  the  Commission  shall  be  entered  of  record,  and 
its  proceedings  shall  be  public  upon  the  request  of  either 
party  interested.    Said  Commission  shall  have  an  official  seal, 
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which  shall  be  judicially  noticed.    Either  of  the  members  of 
the  Commission  may  administer  oaths  and  affirmations. 

SALARIES  Of  commissioners,  SECRETARY  AND  EMPLOYEES — 
OFFICES  AND  OFFICE  SUPPLIES :  WITNESS  FEES  AND  MILE- 
AGE — EXPENSES. 

Sec.  1 8.  That  each  Commissioner  shall  receive  an  annual 
salary  of  seven  thousand  five  hundred  dollars,  payable  in  the 
same  manner  as  the  salaries  of  judges  of  the  courts  of  the 
United  States.  The  Commission  shall  appoint  a  Secretary,, 
who  shall  receive  an  annual  salary  of  three  thousand  five 
hundred  dollars,  payable  in  like  manner.  The  Commission 
shall  have  authority  to  employ  and  fix  the  compensation  of 
such  other  employees  as  it  may  find  necessary  to  the  proper 
performance  of  its  duties,  subject  to  the  approval  of  the  Sec- 
retary  of  the  Interior. 

The  Commission  shall  be  furnished  by  the  Secretary  of  the 
Interior  with  suitable  offices  and  all  necessary  office  supplies. 
Witnesses  summoned  before  the  Commission  shall  be  paid  the 
same  fees  and  mileage  that  are  paid  witnesses  in  the  courts  of 
the  United  States.  All  of  the  expenses  of  the  Commission, 
including  all  necessary  expenses  for  transportation  incurred 
by  the  Commissioners,or  by  their  employees  under  their  orders, 
in  making  any  investigation  in  any  other  places  than  in  the 
city  of  Washington,  shall  be  allowed  and  paid,  on  the  presen- 
tation of  itemized  vouchers  therefor  approved  by  the  Chair- 
man of  the  Commission  and  the  Secretary  of  the  Interior. 

PRINCIPAL  OFFICE  OF  THE  COMMISSION— SESSIONS  ELSEWHERE. 

Sec.  19.  That  the  principal  office  of  the  Commission  shall 

be  in  the  city  of  Washington,  where  its  general  sessions  shall 

be  held ;  but,   whenever  the  convenience  of  the   public  or 

of  the  parties  may  be  promoted,  or  delay  or  expense  prevented 

thereby,  the  Commission  may  hold  special  sessions  in  any 

part  of  the  United  States.    It  may,  by  one  or  more  of  the 

Commissioners,  prosecute  any  inquiry  necessary  to  its  duties, 

in  any  part  of  the  United  States,  into  any  matter  or  question 

of  fact  pertaining  to  the  business  of  any  common  carrier 

subject  to  the  provisions  of  this  act. 
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CARRIERS  TO  MAKE  ANNUAL  REPORTS  TO  THE  COMMISSION  IF 

REQUIRED. 

Sec.  20.  That  the  Commission  is  hereby  authorized  to  re- 
quire annual  reports  from  all  common  carriers  Subject  to  the 
provisions  of  this  act,  to  fix  the  time  and  prescribe  the  man- 
ner in  which  such  reports  shall  be  made,  and  to  require  from 
such  carriers  specific  answers  to  all  questions  upon  which  the 
Commission  may  need  information.  Such  annual  reports 
shall  show  in  detail  the  amount  of  capital  stock  issued,  the 
amounts  paid  therefor,  and  the  manner  of  payment  for  the 
same ;  the  dividends  paid,  the  surplus  fund,  if  any,  and  the 
number  of  stockholders ;  the  funded  and  floating  debts,  and 
the  interest  paid  thereon ;  the  cost  and  value  of  the  carrier's 
property,  franchises,  and  equipment ;  the  number  of  employees 
and  the  salaries  paid  each  class ;  the  amounts  expended  for 
improvements  each  year,  how  expended,  and  the  character  of 
such  improvements;  the  earnings  and  receipts  from  each 
branch  of  business  jtnd  from  all  sources ;  the  operating  and 
other  expenses ;  the  balances  of  profit  and  loss ;  and  a  com- 
plete exhibh  of  the  financial  operations  of  the  carrier  each 
year,  including  an  annual  balance-sheet.  Such  reports  shall 
also  contain  such  information  in  relation  to  rates  or  regulations 
concerning  fares  or  freights,  or  agreements,  arrangements,  or 
contracts  with  other  common  carriers,  as  the  Commission 
may  require ;  and  the  said  Commission  may,  within  its  discre- 
tion, for  the  purpose  of  enabling  it  the  better  to  carry  out  the 
purposes  of  this  act,  prescribe  (if  in  the  opinion  of  the  Commis- 
sion it  is  practicable  to  prescribe  such  uniformity  and  methods 
of  keeping  accounts)  a  period  of  time  within  which  all  com- 
mon carriers  subject  to  the  provisions  of  this  act  shall  have, 
as  near  as  may  be,  a  uniform  system  of  accounts,  and  the  man- 
ner in  which  such  accounts  shall  be  kept 

ANNUAL  REPORTS  OF  THE  COMMISSION. 

Sec.  21.  That  the  Commission  shall,  on  or  before  the  first 
day  of  December  in  each  year,  make  a  report  to  the  Secretary 
of  the  Interior,  which  shall  be  by  him  transmitted  to  Con- 
gress, and  copies  of  which  shall  be  distributed  as  are  the  other 
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reports  issued  from  the  Interior  Department.  This  report 
shall  contain  such  information  and  data  collected  by  the  Com- 
mission as  maybe  considered  of  value  in  the  determination  of 
questions  connected  with  the  regulation  of  commerce,  together 
with  such  recommendations  as  to  additional  legislation  relating 
thereto  as  the  Commission  may  deem  necessary. 

.   EXCEPTIONS  FROM  THE  OPERATION  OF  THE  ACT. 

Sec.  22.  That  nothing  in  this  act  shall  apply  to  the  carriage, 
storage,  or  handling  of  property  free  or  at  reduced  rates  for 
the  United  States,  State,  or  municipal  governments,  or  for 
charitable  purposes,  or  to  or  from  fairs  and  expositions  for 
exhibition  thereat,  or  the  issuance  of  mileage,  excursion,  or 
commutation  passenger  tickets ;  nothing  in  this  act  shall  be 
construed  to  prohibit  any  common  carrier  from  gfiving 
reduced  rates  to  ministers  of  religion  ;  nothing  in  this  act  shall 
be  construed  to  prevent  railroads  from  giving  free  carriage 
to  their  own  officers  and  employees,  or  to  prevent  the  principal 
officers  of  any  railroad  company  or  companies  from  exchang- 
ing passes  or  tickets  with  other  railroad  companies  for  their 
officers  and  employees ;  and  nothing  in  this  act  contained  shall 
in  any  way  abridge  or  alter  the  remedies  now  existing  at  com- 
mon law  or  by  statute,  but  the  provisions  of  this  act  are  in 
addition  to  such  remedies:  Provided,  That  no  pending  litiga- 
tion shall  in  any  way  be  affected  by  this  act 

APPROPRIATION. 

Sec.  23.  That  the  sum  of  one  hundred  thousand  dollars  is 
hereby  appropriated  for  the  use  and  purpose^  of  this  act  for 
the  fiscal  year  ending  June  30th,  anno  Domini  1888,  and  the 
intervening  time  anterior  thereto. 

TIME  AT  WHICH  THE  ACT  TAKES  EFFECT. 

Sec.  24.  That  the  provisions  of  sections  1 1  and  18  of  this  act, 
relating  to  the  appointment  and  organization  of  th^  Commis- 
sion herein  provided  for,  shall  take  effect  immediately,  and  the 
remaining  provisions  of  this  act  shall  take  effect  sixty  days 

after  its  passage. 
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17  and  18  Vtct.  c,  31. 

AN  ACT  FOR  THE  BETTER  REGULATION  OP  THE 
TRAFFIC  ON  RAILWAYS  AND  CANALS. 

(loM  July,  1854.) 

Whereas  it  is  expedient  to  make  better  provision  for  regu- 
lating the  traffic  on  railways  and  canals :  be  it  enacted,  etc, 
as  follows : 

BOARD  OF  TRADE. 

I.  In  the  construction  of  this  act  "  the  Board  of  Trade  " 
shall  mean  the  lords  of  the  committee  of  her  Majesty's  privy 
council  for  trade  and  foreign  plantatipns 

TRAFFIC. 

The  word ''  traffic"  shall  include  not  only  passengers,  and 
their  luggage,  and  goods,  animals  and  other  things 
conveyed  by  any  railway  company  or  canal  company, 
or  railway  and  canal  company,  but  also  carriages, 
wagons,  trucks,  boats,  and  vehicles  of  every  descrip- 
tion, adapted  for  running  or  passing  on  the  railway  or 
canal  of  any  such  company : 

• 

RAILWAY. 

The  word  "  railway  "  shall  include  every  station  of  or  be- 
longing to  such  railway  used  for  the  purposes  of  public 
traffic ;  and, 

CANAL. 

The  word  "  canal "  shall  include  any  navigation  whereon 
tolls  are  levied  by  authority  of  parliament,  and  also  the 
wharves  and  landing  places  of  and  belonging  to  such 
canal  or  navigation,  and  used  for  the  purposes  of  pub- 
lic traffic : 
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COMPANY. 

The  expression  "  railway  company,"  **  canal  company/* 
or  **  railway  and  canal  company/'  shall  include  any  per- 
son being  the  owner  or  lessee  of,  or  any  contractor 
working  any  railway  or  canal  or  navigation,  con- 
structed or  carried  on  under  the  powers  of  any  act  of 
parliament: 

STATION  NEAR. 

A  Station,  terminus,  or  wharf  shall  be  deemed  to  be  near 
another  station,  terminus,  or  wharf,  when  the  distance 
between  such  stations,  termini,  or  wharves  shall  not  ex- 
ceed one  mile,  such  stations  not  being  situate  within 
five  miles  from  St  Paul's  Church,  in  London. 

FORWARDING    ETC.,   OF     TRAFFIC    WITHOUT    UNREASONABLE 

DELAY  OR  PREFERENCE. 

2.  Every  railway  company,  canal  company,  and  railway 
and  canal  company,  shall,  according  to  their  respective 
powers,  a£ForQ  all  reasonable  facilities  for  the  receiving  and 
forwarding  and  delivering  of  traffic  upon  and  from  the  sev- 
eral railways  and  canals  belonging  to,  or  worked  by,  such 
companies  respectively,  and  for  the  return  of  carnages, 
trucks,  boats,  and  other  vehicles,  and  no  such  company  shall 
make  or  give  any  undue  or  unreasonable  preference  or  ad- 
vantage to  or  in  favor  of  any  particular  person  or  company, 
or  any  particular  description  of  traffic,  in  any  respect  whatso- 
ever, nor  shall  any  such  company  subject  any  particular  per- 
son or  company,  or  any  particular  description  of  traffic,  to 
any  undue  or  unreasonable  prejudice  or  disadvantage  in  any  re- 
spect whatsoever ;  and  every  railway  company  and  canal  com- 
pany and  railway  and  canal  company  having  or  working  rail- 
ways or  canals  which  form  part  of  a  continuous  line  of  railway 
or  canal  or  railway  and  canal  communication,  or  which  have 
the  terminus,  station,  or  wharf  of  the  one  near  the  terminus,  sta- 
tion, or  wharf  of  the  other,  shall  afford  all  due  and  reasonable 
facilities  for  receiving  and  forwarding  all  the  traffic  arriving 
by  one  of  such  railways  or  canals  by  the  other,  without  any 
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unreasonable  delay,  and  without  any  such  preference  or  ad- 
vantage, or  prejudice  or  disadvantage  as  aforesaid,  and  so 
that  no  obstruction  may  be  offered  to  the  public  desirous  of 
using  such  railways  or  canals  or  railways  and  canals  as  a  con- 
tinuous line  of  communication,  and  so  that  all  reasonable  ac- 
commodation may,  by  means  of  the  railways  and  canals  of 
the  several  companies,  be  at  all  times  afforded  to  the  public 
in  that  behalf. 


APPLICATION  OF  PARTIES  COMPLAINING  TO  COURT  OF  COM- 
MON PLEAS,  ETC.— APPLICATION  OF  ATTORNEY  GENERAL — 
INQUIRIES — INJUNCTION— ATTACHMENT — ORDER  FOR  PAY- 
MENT OF  MONEY— ENFORCEMENT  OF  ORDER. 

3.  It  shall  be  lawful  for  any  company  or  person  complain- 
ing against  any  such  companies  or  company  of  anything 
done,  or  of  any  omission  made  in  violation  or  contravention 
of  this  act,  to  apply  in  a  summary  way,  by  motion  or  summons, 
in  England  to  her  Majesty's  court  of  common  pleas  at  West- 
minster, or  in  Ireland  to  any  of  her  Majesty's  superior  courts 
in  Dublin,  or  in  Scotland  to  the  court  of  session  in  Scotland, 
as  the  case  niay  be,  or  to  any  judge  of  any  such  court ;  and 
upon  the  certificate  to  her  Majesty's  attorney-general  in 
England  or  Ireland,  or  her  Majesty's  lord  advocate  in  Scot- 
land, of  the  Board  of  Trade  alleging  any  such  violation  or 
contravention  of  this  act  by  any  such  companies  or  company, 
it  shall  also  be  lawful  for  the  said  attorney-general,  or  lord 
advocate,  to  apply  in  like  manner  to  any  such  court  or  judge, 
and  in  either  of  such  cases  it  shall  be  lawful  for  such  court  or 
judge  to  hear  and  determine  the  matter  of  such  complaint ; 
and  for  that  purpose,  if  such  court  or  judge  shall  think  fit,  to 
direct  and  prosecute,  in  such  mode  and  by  such  engineers, 
barristers,  or  other  persons  as  they  shall  think  proper,  all 
such  inquiries  as  may  be  deemed  necessary  to  enable  such 
court  or  judge  to  form  a  just  judgment  on  the  matter  of  such 
complaint;  and  if  it  be  made  to  appear  to  such  court  or 
judge  on  such  hearing,  or  on  the  report  of  any  such  person 
that  anything  has  been  done  or  omission  made  in  violation  or 
contravention  of  this  act  by  such  company  or  companies,  it 

shall  be  lawful  for  such  court  or  judge  to  issue  a  writ  of  in- 
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junction  or  interdict,  restraining  such  company  or  companies 
from  further  continuing  such  violation  or  contravention  of 
this  act,  and  enjoining  obedience  to  the  same ;  and  in  case  of 
disobedience  of  any  such  writ  of  injunction  or  interdict,  it 
shall  be  lawful  for  such  court  or  judge  to  order  that  a 
writ  or  writs  of  attachment,  or  any  other  process  of  such 
court  incident  or  applicable  to  writs  of  injunction  or  interdict,, 
shall  issue  against  any  one  or  more  of  the  directors  of  any 
company,  or  against  any  owner,  lessee,  contractor,  or  other 
person,  failing  to  obey  such  writ  of  injunction  or  interaict ; 
and  such  court  or  judge  may  also,  if  they  or  he  shall  think 
fit,  make  an  order  directing  the  payment  by  any  one  or  more 
of  such  companies  of  such  sum  of  money  as  such  court  or 
judge  shall  determine,  not  exceeding  for  each  company  the 
sum  of  two  hundred  pounds  for  every  day,  after  a  day  to  be 
named  in  the  order,  that  such  company  shall  fail  to  obey  such 
injunction  or  interdict ;  and  such  moneys  shall  be  payable  as 
the  court  or  judge  may  direct,  either  to  the  party  complain- 
ing, or  into  court  to  abide  the  ultimate  decision  of  the  courts 
or  to  her  Majesty ;  and  payment  thereof  may,  without  preju- 
dice to  any  other  mode  of  recovering  the  same,  be  enforced 
by  attachment  or  order  in  the  nature  of  a  wrifof  execution, 
in  like  manner  as  if  the  same  had  been  recovered  by  decree 
or  judgment  in  any  superior  court  at  Westminster  or  Dublin, 
in  England  or  Ireland,  and  in  Scotland  by  such  diligence  as  is 
competent  on  an  extracted  decree  of  the  court  of  session ; 
and  in  any  such  proceeding  as  aforesaid,  such  court  or  judge 
may  order  and  determine  that  all  or  any  cost  thereof  or  there- 
on incurred  shall  and  may  be  paid  by  or  to  the  one  party  or 
the  other,  as  such  court  or  judge  shall  think  fit ;  and  it  shall 
be  lawful  for  any  such  engineer,  barrister,  or  other  person,  if 
directed  so  to  do  by  such  court  or  judge,  to  receive  evidence 
on  oath  relating  to  the  matter  of  any  such  inquiry,  and  to  ad- 
minister such  oath. 
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THE  REGULATION  OF  RAILWAYS  ACT,  i868-. 

(31  andyz  Vict.c.  119.) 
INTERPRETATION  OF  TERMS. 

Sec.  2.  In  this  act — 
The  term  "  railway"  means  the  whole  or  any  portion 
of  a  railway  or  tramway,  whether  worked  by  steam  or 
otherwise. 

The  term  **  company"  means  a  company  incorporated, 
either  before  or  after  the  passing  of  this  act,  for  the 
purpose  of  constructing,  maintaining,  or  working  a 
railway  in  the  United  Kingdom  (either  alone  or  in  con- 
junction with  any  other  purpose),  and  includes,  except 
when  otherwise  expressed,  any  individual  or  Individ* 
uals  not  incorporated  who  are  owners  or  lessees  of  a 
railway  in  the  United  Kingdom,  or  parties  to  an 
agreement  for  working  a  railway  in  the  United  King- 
dom. 

The  term  "  person  "  includes  a  body  corporate. 

PROVISION  FOR  SECURING  EQUALITY  OF  TREATMENT  WHERE 
RAILWAY  COMPANY  WORKS  STEAM  VESSELS. 

Sec.  16.  Where  a  company  is  authorized  to  build,  or  buy, 
or  hire,  and  to  use,  maintain,  and  work,  or  to  enter  into 
arrangements  for  using,  maintaining,  or  working,  steam 
vessels  for  the  purpose  of  carrying  on  a  communication 
between  any  towns  or  ports,  and  to  take  tolls  in  re* 
spect  of  such  steam  vessels,  then  and  in  every  such  case 
tolls  shall  be  at  all  times  charged  to  all  persons  equally 
and  after  the  same  rate  in  respect  of  passengers  con- 
veyed in  a  like  vessel  passing  between  the  same  places 
under  like  circumstances ;  and  no  reduction  or  advance 
in  the  tolls  shall  be  made  in  favor  of  or  against  any 
person  using  the  steam  vessels  in  consequence  of  his 
having  travelled  or  being  about  to  travel  on  the  whole 
or  any  part  of  the  company's  railway,  or  not  having 

travelled  or  not  being  about  to  travel  on  any  part 
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thereof,  or  in  favor  of  or  against  any  person  using  the 
railway  in  consequence  of  his  having  used  or  being 
about  to  use  or  his  not  having  used  or  not  being  about 
to  use  the  steam  vessels ;  and  where  an  aggregate  sum 
is  charged  by  the  company  for  conveyance  of  a  pas- 
senger by  a  steam  vessel  and  on  the  railway,  the  ticket 
shall  have  the  amount  of  toll  charged  for  conveyance 
by  the  steam  vessel  distinguished  from  the  amount 
charged  for  conveyance  on  the  railway. 
The  provisions  of  the  Railway  and  Canal  Traffic  Act, 
1854,  so  far  as  the  same  are  applicable,  shall  extend  to 
the  steam  vessels  and  to  the  traffic  carried  on  thereby. 

(36  and  37  Vict  C.  48). 

AN  ACT  TO  MAKE  BETTER  PROVISION  FOR 
CARRYING  INTO  EFFECT  THE  RAILWAY  AND 
CANAL  TRAFFIC  ACT,  1854,  AND  FOR  OTHER 
PURPOSES  CONNECTED  THEREWITH. 

{July  21,  1873.) 

Be  it  enacted  as  follows : 

Preliminary, 
short  title. 

■ 

1.  This  act  may  be  cited  as  the  Regulation  of  Railways 
Act,  1873. 

COMMENCEMENT  OF  ACT. 

2.  This  act  shall,  except  as  herein  is  otherwise  expressly 
provided,  come  into  operation  on  the  first  day  of  Sep- 
tember, one  thousand  eight  hundred  and  seventy-three, 
which  date  is  in  this  act  referred  to  as  the  commence- 
ment of  this  act. 

DEFINITIONS. 

3.  In  this  act — 

The  term  ''  railway  company*'  includes  any  person  being 
the  owner  or  lessee  of,  or  working  any  railway  in  the 
United  Kingdom  constructed  or  carried  on  under  the 
powers  of  any  act  of  parliament. 

The  term  "  canal  company"  includes  any  person  being 
the  owner  or  lessee  of,  or  working,  or  entitled  to  charge 
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tolls  for  the  use  of  any  canal  in  the  United  Kingdom 
constructed  or  carried  on  under  the  powers  of  any  act 
of  parliament : 

The  term  "  person*'  includes  a  body  of  persons  corporate 
or  incorporate : 

The  term  "  railway"  includes  every  station,  siding,  wharf, 
or  dock  of  or  belonging  to  such  railway  and  used  for 
the  purposes  of  public  traffic : 

The  term  ''canal"  includes  any  navigation  which  has 
been  made  under  or  upon  which  tolls  may  beievied  by 
authority  of  parliament,  and  also  the  wharves  and  land- 
ing-places of  and  belonging  to  such  canal  or  navigation, 
and  used  for  the  purposes  of  public  traffic : 

The  term  "traffic"  includes  not  only  passengers  and  their 
luggage,  goods,  animals,  and  other  things,  conveyed  by 
any  railway  company  or  canal  company,  but  also  car- 
riages, wagons,  trucks,  boats,  and  vehicles  of  every 
description  adapted  for  running  or  passing  on  the 
railway  or  canal  of  any  such  company : 

The  term  "mails"  includes  mail-bags  and  post-letter- 
bags: 

The  term  "  special  act"  means  a  local  or  local  and  per- 
sonal act,  or  an  act  of  a  local  and  personal  nature,  and 
includes  a  provisional  order  of  the  Board  of  Trade 
confirmed  by  act  of  parliament,  and  a  certificate 
granted  by  the  Board  of  Trade  under  the  Railways 
Construction  Facilities  Act,  1864 : 

The  term  "  the  treasury"  means  the  commissioners  of  her 
Majesty's  treasury  for  the  time  being: 

The  term  "superior  court"  means  in  England  any  of 
her  Majesty's  superior  courts  at  Westminster,  in  Ire- 
land any  of  her  Majesty's  superior  courts  at  Dublin, 
and  in  Scotland  the  Court  of  Session. 

« 

Appointment  and  Duties  of  Railway  Commissioners, 
appointment  of  railway  commissioners. 

4.  For  the  purpose  of  carrying  into  eflFect  the  provisions  of 

the  Railway  and  Canal  Traffic  Act,  1854,  and  of  this  act,  it 

shall  be  lawful  for  her  Majesty  at  any  time  after  the  passing 

of  this  act,  by  warrant  under  the  royal  sign  manual,  to  appoint 
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not  more  than  three  Commissioners,  of  whom  one  shall  be  of 
experience  in  the  law,  and  one  of  experience  in  railway  busi» 
ness,  and  not  more  than  two  Assistant  Coifimissioners,  and 
upon  the  occurrence  of  any  vacancy  in  the  office  of  any 
such  Commissioner  or  Assistant  Commissioner  from  time  to 
time  in  like  manner  to  appoint  some  fit  person  to  fill  the 
vacancy.  It  shall  be  Idwful  for  the  lord  chancellor,  if  he 
think  fit,  to  remove  for  inability  or  misbehavior  any  Com- 
missioner appointed  in  pursuance  of  this  act. 

The  three  Commissioners  appointed  under  this  act  (and  in 
this  act  referred  to  as  the  Commissioners)  shall  be  styled  the 
Railway  Commissioners,  and  shall  have  an  official  seal  which 
shall  be  judicially  noticed.  They  may  act  notwithstanding^ 
any  vacancy  in  their  number.  The  said  Assistant  Commis- 
sioners shall  hold  office  during  the  pleasure  of  her  Majesty. 

COMMISSIONERS    NOT    TO    BE    INTERESTED    IN    RAILWAY  OR 

CANAL  STOCK. 

5.  Any  person  appointed  a  Commissioner  under  this  act 
shall  within  three  calendar  months  after  his  appointment 
absolutely  sell  and  dispose  of  any  stock,  share,  debenture 
stock,  debenture  bond,  or  other  security  of  any  railway  or 
canal  company  in  the  United  Kingdom  which  he  shall  at  the 
time  of  his  appointment  own  or  be  interested  in  for  his  own 
benefit ;  and  it  shall  not  be  lawful  for  any  person  appointed  a 
Commissioner  under  this  act,  so  long  as  he  shall  hold  office 
as  such  Commissioner,  to  purchase,  take,  or  become  interested 
in  for  his  own  benefit  any  such  stock,  share,  debenture  stocky 
debenture  bond,  or  other  security  ;  and  if  any  such  stock,  share, 
debenture  stock,  debenture  bond,  or  other  security,  or  any  in- 
terest therein,  shall  come  to  or  vest  in  such  Commissioner  by 
will  or  succession,  for  his  own  benefit,  he  shall  within  three 
calendar  months  after  the  same  shall  so  come  to  or  vest  in  him 
absolutely  sell  and  dispose  of  the  same  or  his  interest  therein. 

It  shall  not  be  lawful  for  the  Commissioners,  except  by  con- 
sent of  the  parties  to  the  proceedings,  to  exercise  any  jurisdic- 
tion by  this  act  conferred  upon  them  in  any  case  in  which 
they  shall  be,  directly  or  indirectly,  interested  in  the  matter 
in  question. 
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The  Commissioners  shall  devote  the  whole  of  their  time  to 
the  performance  of  their  duties  under  this  act,  and  shall  not 
accept  or  Kold  any  office  or  employment  inconsistent  with 
this  provision. 

TRANSFER   TO    COMMISSIONERS    OF    JURISDICTION    UNDER    1 7 

AND   l8  VICT.  C.  31,  S.  3. 

6.  Any  person  complaining  of  anything  done  or  of  any 
omission  made  in  violation  or  contravention  of  section  2  of 
the  Railway  and  Canal  Traffic  Act,  1854,  or  of  section  16 
of  the  Regulation  of  Railways  Act,  1868,  or  of  this  act,  or  of 
any  enactment  amending  or  applying  the  said  enactments 
respectively,  may  apply  to  the  commissioners,  and  upon 
the  certificate  of  the  board  of  trade  alleging  any  such  vio- 
lation  or  contravention,  any  person  appointed  by  the  Board 
of  Trade  in  that  behalf  may  in  like  manner  apply  to  the 
Commissioners ;  and  for  the  purpose  of  enabling  the  Com- 
missioners to  hear  and  determine  the  matter  of  any  such  com- 
plaint, they  shall  have  and  may  exercise  all  the  jurisdiction 
conferred  by  section  3  of  the  Railway  and  Canal  Traffic 
Act,  1854,  on  the  several  courts  and  judges  empowered  to 
hear  and  determined  complaints  under  that  act;  and  may 
make  orders  of  like  nature  with  the  writs  and  orders  authoi^ 
ized  to  be  issued  and  made  by  the  said  courts  and  judges ;  and 
the  said  courts  and  judges  shall,  except  for  the  purpose  of 
enforcing  any  decision  or  order  of  the  Commissioners,  cease 
to  exercise  the  jurisdiction  conferred  on  them  by  that  section. 

POWER  FOR  COMMISSIONERS  TO    ENABLE    COMPANIES   TO  EX- 
PLAIN ALLEGED  VIOLATION   OF  LAW. 

7.  Where  the  Commissioners  have  received  any  complaint 
alleging  the  infringement  by  a  railway  company  or  canal 
company  of  the  provisions  of  any  enactment  in  respect  of 
which  the  Commissioners  have  jurisdiction,  they  may,  if  they 
think  fid,  before  requiring  or  permitting  any  formal  proceed- 
ings to  be  taken  on  such  complaint,  communicate  the  same  to 
the  company  against  whom  it  is  made,  so  as  to  afford  them 
an  opportunity  of  making  such  observations  thereon  as  they 

may  think  fit 
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DIFFERENCES    BETWEEN    RAILWAY    AND    CANAL    COMPANIES 

TO  BE   REFERRED  TO   COMMISSIONERS.- 

8.  Where  any  diflference  between  railway  companies  or 
between  canal  companies,  or  between  a  railway  company  and 
a  canal  company,  is,  under  the  provisions  of  any  general  or 
special  act,  passed  either  before  or  after  the' passing  of  this 
act,  required  or  authorized  to  be  referred  to  arbitration,  such 
difference  shall  at  the  instance  of  any  company  party  to  the 
difference,  and  with  the  consent  of  the  Commissioners  be  re- 
ferred  to  the  Commissioner  for  their  decision  in  lieu  of  being 
referred  to  arbitration :  provided  that  the  power  of  compelling 
a  reference  to  the  Commissioners  in  this  section  contained 
shall  not  apply  to  any  case  in  which  any  arbitrator  has  in  any 
general  or  special  act  been  designated  by  his  name  or  by  the 
name  of  his  office,  or  in  which,  a  standing  arbitrator  having 
been  appointed  under  any  general  or  special  act,  the  Comis* 
sioners  are  of  opinion  that  the  difference  in  question  may  more 
conveniently  be  referred  to  him. 

POWER  TO  REFER  DIFFERENCES  TO  COMMISSIONERS. 

9.  Any  difference  to  which  a  railway  company  or  canal 
company  is  a  party,  may,  on  application  of  the  parties  to  the 
difference,  and  with  the  assent  of  the  Commissioners,  be  re- 
ferred  to  them  for  their  decision. 

10.  The  following  powers  and  duties  of  the  Board  of  Trade 
shall  be  transferred  to  the  Commissioners,  namely : 

TRANSFER    TO    COMMISSIONERS     OF    CERTAIN    POWERS    AND 
DUTIES  OF  THE  BOARD  OF  TRADE,  26  AND  2J  VICT.   C.  92. 

(i)  The  powers  of  the  Board  of  Trade  under  Part  III.  of 
the  Railway  Clauses  Act,  1863,  or  under  any  special 
act,  with  respect  to  the  approval  of  working  agreements 
between  railway  companies;  and,  « 

(2)  The  powers  and  duties  of  the  Board  of  Trade  under 

section  thirty-five  of  the  Railway  Clauses  Act,  1863, 

with  respect  to  the  exercise  by  railway  companies 

of  their  powers  in  relation  to  steam  vessels : 
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And  the  provisions  of  the  said  acts  conferring  such  powers 
or  imposing  such  duties,  or  otherwise  referring  to  such  powers 
or  duties,  shall  so  far  as  is  consistent  with  the  tenor  thereof, 
be  read  as  if  the  Commissioners  were  therein  named  instead 
of  the  Board  of  Trade. 

Explanation  and  Amendment  of  Law. 
explanation  of  1/  and  1 8  vict.  c.  3 1,  s.  2,  as  to  through 

TRAFFIC. 

II.  Whereas  by  section  2  of  the  Railway  and  Canal  Traffic 
Act,  1854,  it  is  enacted  that  every  railway  company  and  canal 
company  and  railway  and  canal  company  shall,  according  to 
their  respective  powers,  afford  all  reasonable  facilities  for 
the  receiving  and  forwarding  and  delivering  of  traffic  upon 
and  from  the  several  railways  and  canals  belonging  to  or 
worked  by  such  companies  respectively,  and  for  the  return 
of  carriages,  trucks,  boats,  and  other  vehicles ;  and  that  no 
such  company  shall  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  or  in  favor  of  any  particular  person 
or  company,  or  any  particular  description  of  traffic,  in  any 
respect  whatsoever,  or  shall  subject  any  particular  person  or 
company,  or  any  particular  description  of  traffic,  to  any  undue 
or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever;  and  that  every  railway  company  and  canal  com- 
pany and  railway  and  canal  company  having  or  working  rail- 
ways or  canals  which  form  a  part  of  a  continuous  line  of  rail- 
way, or  canal  or  railway  and  canal  communication,  or  which 
have  the  terminus,  station,  or  wharf  of  the  one  near  the 
terminus,  station,  or  wharf  of  the  other,  shall  afford  all 
due  and  reasonable  facilities  for  receiving  and  forwarding 
by  one  of  such  railways  or  canals  all  the  traffic  arriving  by 
the  other,  without  any  unreasonable  delay,  and  without  any 
such  preference  or  advantage  or  prejudice  or  disadvantage  as 
aforesaid,  and  so  that  no  obstruction  may  be  offered  to  the 
public  desirous  of  using  such  railways  or  canals  or  railways 
and  canals  as  a  continuous  line  of  communication,  and  so  that 
all  reasonable  accommodation  may  by  means  of  the  railways 
and  canals  of  the  several  companies  be  at  all  times  afforded 

to  the  public  in  that  behalf : 

81 


XngUiliAet.  THE  INTERSTATE  81  and  82  Tiot. 

• 

And  whereas  it  is  expedient  to  explain  and  amend  the  said 
enactment :  be  it  therefore  enacted,  that — 

Subject  as  hereinafter  mentioned,  the  said  facilities  to  be  so 
afforded  are  hereby  declared  to  and  shall  include  the  due  and 
reasonable  receiving,  forwarding,  and  delivering  by  every 
railway  company  and  canal  company,  and  railway  and  canal 
company  at  the  rjequest  of  any  other  such  company  of  through 
traffic  to  and  from  the  railway  or  canal  of  any  other  such 
company  at  through  rates,  tolls,  or  fares  (in  this  act  referred 
to  as  through  rates). 
Provided  as  follows : — 
(i)  The  company  requiring  the  traffic  to  be  forwarded 
shall  give  written  notice  of  the  proposed  through  rate 
to  each  forwarding  company,  stating  both  its  amount 
and  its  apportionment,  and  the  route  by  which  the 
traffic  is  proposed  to  be  forwarded : 

(2)  Each  forwarding  company  shall,  within  the  prescribed 
period  after  the  receipt  of  such  notice,  by  written  notice 
inform  the  company  requiring  the  traffic  to  be  for- 
warded whether  they  agree  to  the  rate  and  route ;  and, 
if  they  object  to  either,  the  grounds  of  the  objection : 

(3)  If  at  the  expiration  of  the  prescribed  period  no  such 
objection  has  been  sent  by  any  forwarding  company, 
the  rate  shall  come  into  operation  at  such  expiration : 

(4)  If  an  objection  to  the  rate  or  route  has  been  sent 
within  the  prescribed  period,  the  matter  shall  be  re- 
ferred to  the  Commissioners  for  their  decision  ;    . 

(5)  If  an  objection  be  made  to  the  granting  of  the  rate  or 
to  the  route,  the  Commissioners  shall  consider  whether 
the  granting  of  the  rate  is  a  due  and  reasonable  facility 
in  the  interest  of  the  public,  and  whether,  having  re- 
gard to  the  circumstances,  the  route  proposed  is  a  rea- 
sonable route,  and  shall  allow  or  refuse  the  rate  accord- 
ingly : 

(6)  If  the  objection  be  only  to  the  apportionment  of  the 
rate,  the  rate  shall  come  into  operation  at  the  expira- 
tion of  the  prescHbed  period,  but  the  decision  of  the 
commissioners  as  to  its  appointment  shall  be  retro- 
spective ;  in  any  other  case  the  operation  of  the  rate 
shall  be  suspended  until  the  decision  is  given : 
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(7)  The  Commissioners  in  apportioning  the  through  rate 
shall  take  into  consideration  all  the  circumstances  of 
the  case,  including  any  special  expense  incurred  in  re- 
spect of  the  construction,  maintenance,  or  working  of 
the  route,  or  any  part  of  the  route,  as  well  as  any 
special  charges  which  any  company  may  have  been 
entitled  to  make  in  respect  thereof : 

(8)  It  shall  not  be  lawful  for  the  Commissioners  in  any 
case  to  compel  any  company  to  accept  lower  mileage 
rates  than  the  mileage  rates  which  such  company  may 
for  the  time  being  legally  be  charging  for  like  traffic 
carried  on  by  a  like  mode  of  transit  on  any  other  line 
of  communication  between  the  same  points,  being  the 
points  of  departure  and  arrival  of  the  through  route  : 

(9)  The  prescribed  period  mentioned  in  this  section  shall 
be  ten  days,  or  such  longer  period  as  the  Commissioners 
may  from  time  to  time  by  general  order  prescribe.- 

Where  a  railway  company  or  canal  company  use,  maintain, 
or  work,  or  are  party  to  an  arrangement  for  using,  maintain- 
ing, or  working  steam  vessels  for  the  purpose  of  carrying  on 
a  communication  between  any  towns  or  ports,  the  provisions 
of  this  section  shall  extend  to  such  steam  vessels,  and  to  the 
traffic  carried  thereby. 

POWERS  OF  COMMISSIONERS  AS  TO  THROUGH   RATES. 

12.  Subject  to  the  provisions  in  the  last  preceding  section 
contained,  the  Commissioners  shall  have  full  power  to  decide 
that  any  proposed  through  rate  is  due  and  reasonable,  not- 
withstanding that  a  less  amount  may  be  allotted  to  any  for- 
warding company  out  of  such  through  rate  than  the  maximum 
rate  such  company  is  entitled  to  charge,  and  to  allow  and 
apportion  such  through  rate  accordingly. 

PROVISION  FOR  COMPLAINTS    BY  PUBLIC  AUTHORITY  IN  CER- 
TAIN CASES. 

13.  A  complaint  of  a  contravention  of  section  2  of  the  Rail- 
way and  Canal  Traffic  Act,  i8S4»  as  amended  by  this  act,  may 
be  made  to  the  Commissioners  by  a  municipal  or  other  public 
corporation,  local  or  harbor  board,  without  proof  that  the 
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complainants  are  aggrieved  by  the  contravention :  provided 
that  a  complaint  shall  not  be  entertained  by  the  commissioners 
in  pursuance  of  this  section,  unless  such  complaint  is  accom- 
panied  by  a  certificate  of  the  Board  of  Trade  to  the  effect  that 
in  their  opinion  the  case  in  respect  of  which  the  complaint  is 
made  is  a  proper  one  to  be  submitted  for  adjudication  to  the 
Commissioners  by  such  municipal  or  other  public  corporation^ 
local  or  harbor  board. 


PUBLICATION  OF  RATES. 

14.  Every  railway  company  and  canal  company  shall  keep 
at  each  of  their  stations  and  wharves  a  book  or  books  show- 
ing  every  rate  for  the  time  being  charged  for  the  carriage  of 
traf&Cy  other  than  passengers  and  their  luggage,  from  that 
station  or  wharf  to  any  place  to  which  they  book,  including 
any  rates  charged  under  any  special  contract,  and  stating  the 
distance  from  that  station  or  wharf  of  every  station,*  wharf, 
siding,  or  place  to  which  any  such  rate  is  charged.  Every 
such  book  shall  during  all  reasonable  hours,  be  open  to  the 
inspection  of  any  person  without  the  payment  of  any  fee. 

The  Commissioners  may  from  time  to  time,  on  theapplica* 
tion  of  any  person  interested,  make  orders  with  respect  to  any 
particular  description  of  traffic,  requiring  a  railway  company 
or  canal  company  to  distinguish  in  such  book  how  much  of 
each  rate  is  for  the  conveyance  of  the  traffic  on  the  railway 
or  canal,  including  therein  tolls  for  the  use  of  the  railway  or 
canal,  for  the  use  of  carriages  or  vessels,  or  for  locomotive 
power,  and  how  much  is  for  other  expenses,  specifying  the 
nature  and  detail  of  such  other  expenses. 

Any  company  failing  to  comply  with  the  provisions  of  this 
section  shall  for  each  offence,  and  in  the  case  of  a  continuing 
offence,  for  every  day  during  which  the  offence  continues,  be 
liable  to  a  penalty  not  exceeding  five  pounds,  and  such  pen- 
alty shall  be  recovered  and  applied  in  the  same  manner  as 
penalties  imposed  by  the  Railways  Clauses  Consolidation  Act,. 
1845,  ^^d  ^h^  Railways  Clauses  Consolidation  (Scotland)  Act, 
184s  (^  ^^^  c^se  may  require),  are  for  the  time  being  recover- 
able and  applicable. 
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POWER  TO  COMMISSIONERS  TO  FIX  TERMINAL  CHARGES. 

15.  The  Commissioners  shall  have  power  to  hear  and  deter- 
mine any  question  or  dispute  which  may  arise  with  respect 
to  the  terminal  charges  of  any  railway  company,  where  such 
charges  have  not  been  fixed  by  any  act  of  parliament,  and  to 
decide  what  is  a  reasonable  sum  to  be  paid  to  any  company 
for  loading  and  unloading,  covering  collection,  delivery,  and 
other  services  of  a  like  nature  ;  any  decision  of  the  Commis- 
sioners under  this  section  shall  be  binding  on  all  courts  and 
in  all  legal  proceedings  whatsoever. 


ARRANGEMENTS    BETWEEN    RAILWAY  COMPANIES  AND  CANAL 

COMPANIES. 

16.  Norailway  company  or  canal  company,  unless  expressly 
authorized  thereto  by  any  act  passed  before  the  passing  of 
this  act,  shall,  without  the  sanction  of  the  Commissioners,  to 
be  signified  in  such  manner  as  they  may  by  general  order  or 
otherwise  direct,  enter  into  any  agreement  whereby  any  con- 
trol  over,  or  right  to  interfere  in,  or  concerning  the  traffic 
carried  or  rates  or  tolls  levied  on  any  part  of  a  canal  is  given 
to  the  railway  company,  or  any  persons  managing  or  con- 
nected with  the  management  of  any  railway ;  and  any  such 
agreement  made  after  the  commencement  of  this  act  without 
such  sanction  shall  be  void. 

The  Commissioners  shall  withold  their  sanction  from  any 
such  agreement  which  is  in  their  opinion  prejudicial  to  the 
interests  of  the  public. 

Not  less  than  one  month  before  any  such  agreement  is  so 
sanctioned,  copies  of  the  intended  agreement  certified  under 
the  hand  of  the  secretary  of  the  railway  company  or  one  of 
the  railway  companies  party  or  parties  thereto,  shall  be 
deposited  for  public  inspection  at  ^  the  office  of  the  Com- 
missioners, and  al^o  at  the  office  of  the  clerk  of  the  peace 
of  the  county,  riding,  or  division  in  England  or  Ireland 
in  which  the  head  office  of  any  canal  company  party 
to  the  agreement  is  situate,  and  at  the  office  of  the  princi- 
pal sheriff  clerk  of  every  such  county  in  Scotland,  and  notice 

of  the  intended  agreement,  setting  forth  the  parties  between 
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whom,  or  on  whose  behalf,  the  same  is  intended  to  be  made, 
and  such  further  .particulars  with  respect  thereto  as  the 
Commissioners  may  require  shall  be  given  by  advertisement 
in  the  London,  Edinburgh,  or  Dublin  ^*  Gazette,"  according  as 
the  head  office  of  any  canal  company  party  to  the  agreement 
is  situate  in  England,  Scotland,  or  Ireland,  and  shall  be  sent 
to  the  secretary  or  principal  officer  of  every  canal  company 
any  of  whose  canals  communicates  with  the  canal  of  any 
•company  party  to  the  agreement ;  and  shall  be  published  in 
rsuch  other  way,  if  any,  as  the  Commissioners  for  the  purpose 
•of  giving  notice  to  all  parties  interested  therein  by  order 
direct. 

MAINTENANCE  OF  CANALS  BY  RAILWAY  COMPANIES. 

17.  Every  railway  company  owning  or  having  the  man- 
agement of  any  canal  or  part  of  a  canal  shall  at  all  times  keep 
and  maintain  such  canal  or  part,  and  all  the  reservoirs,  works 
and  conveniences  thereto  belonging,  thoroughly  repaired 
and  dredged  and  in  good  working  condition,  and  shall  pre- 
serve the  supplies  of  water  to  the  same  so  that  the  whole  of 
such  canal  or  part  may  be  at  all  times  kept  open  and  naviga- 
ble for  the  use  of  all  persons  desirous  to  use  and  navigate  the 
same  without  any  unnecessary  hindrance,  interruption,  or 
delay. 

Conveyance  of  Mails, 
conveyance  of  mails. 

18.  Every  railway  company  shall  convey  by  any  train  all 
such  mails  as  may  be  tendered  for  conveyance  by  such  train, 
whether  such  mails  be  under  the  charge  of  a  guard  ap- 
pointed by  the  postmaster  general  or  not,  and  notwithstand- 
ing that  no  notice  in  writing  requiring  mails  to  be  conveyed 
by  such  train  has  been  given  to  the  company  by  the  post- 
master general. 

Every  railway  company  shall  afford  all  reasonable  facilities 

for  the  receipt  and  delivery  of  mails  at  any  of  their  stations 

without  requiring  them  to  be  booked  or  interposing  any 

other  delay. 

Where  the  mails  are  in  charge  of  a  guard  appointed  by  the 
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postmaster  general,  every  railway  company  shall  permit  such 
guard,  if  he  think  fit,  to  receive  and  deliver  them  at  any 
station  by  himself  or  his  assistants,  rendering  him  never* 
theless  such  aid  as  he  may  require. 

REMUNERATION  FOR  CONVEYANCE  OF  MAILS. 

19.  Every  railway  company  shall  be  entitled  to  reasonable 
remuneration  for  any  services  performed  by  them  in  pursu- 
ance of  this  act  with  respect  to  the  conveyance  of  mails,  and 
such  remuneration  shall  be  paid  by  the  postmaster  general. 
Any  difference  between  the  postmaster  general  and  any  rail- 
way company  as  to  the  amount  of  such  remuneration,  or  as 
to  any  other  question  arising  under  this  act,  shall  be  decided 
by  arbitration  in  manner  provided  by  the  act  of  the  session 
of  the  first  and  second  years  of  the  reign  of  her  present 
Majesty,  chapter  ninety-eight,  or,  at  the  option  of  such  rail- 
way company,  by  the  Commissioners. 

CONVEYANCE  OF  MAILS  ON  STEAM  VESSELS. 

20.  Where  a  railway  company  use,  maintain  or  work,  or 
are  party  to  any  arrangement  for  using,  maintaining,  or 
working  steam  vessels  for  the  purpose  of  carrying  on  a  com* 
munication  between  any  towns  or  ports,  all  provisions  con- 
tained in  any  act  with  respect  to  the  conveyance  of  mails  by 
railways  shall,  so  far  as  they  are  applicable  to  the  convey- 
ance of  mails  by  steam  vessels,  extend  to  the  steam  vessels 
so  used,  maintained,  or  worked. 

Regulations  as  to  Commissioners. 

ASSISTANT  commissioners. 

21.  The  Assistant  Commissioners  shall  be  subject  to  the 
orders  of  the  Commissioners,  and  shall  make  such  inquiries 
and  reports  and  perform  such  other  acts  and  services  as  the 
Commissioners  may  direct ;  and  it  shall  be  lawful  for  such 
Assistant  Commissioners,  or  either  of  them,  to  undertake  such 
arbitration  under  the  act  as  the  Commissioners,  with  the  con- 
sent of  the  parties  to  such  arbitration,  may  direct ;  and  the 

said  Assistant  Commissioners,  for  the  purposes  of  such  in- 
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quiries,  reports,  and  arbitrations,  shall  have  and  may  exercise 
all  powers  of  entry,  inspection,  summoning  and  examining 
witnesses,  requiring  the  production  of  documents,  and  ad- 
ministering an  oath  by  this  act  conferred  upon  the  commis- 
sioners. 

SALARY  OF  COMMISSIONERS. 

22.  There  shall  be  paid  to  each  of  the  Commissioners  such 
salary,  not  exceeding  three  thousand  pounds  a  year,  and  to 
each  Assistant  Commissioner  such  salary,  not  exceeding  fifteen 
hundred  pounds  a  year,  as  the  treasury  determine. 

The  salaries  and  expenses  of  the  Commissioners  and  of  their 
officers  and  of  the  Assistant  Commissioners  shall  be  paid  out 
of  the  moneys  to  be  provided  by  parliament 

ASSESSORS. 

23.  The  Commissioners  may  from  time  to  time,  in  the  exer- 
cise of  any  jurisdiction  in  this  act  conferred  on  them,  with 
the  consent  of  the  treasury,  call  in  the  aid  of  one  or  more 
assessors,  who  sliall  be  persons  of  engineering  or  other  tech- 
nical knowledge.  There  shall  be  paid  to  such  assessors  such 
remuneration  as  the  treasury,  upon  the  recommendation  of 
the  Commissioners,  may  direct 

APPOINTMENT  OF  OFFICERS. 

24.  The  Bommissioners  may  from  time  to  time  appoint . 
such  officers  and  clerks  with  such  salaries  as  the  Commis- 
sioners, with  the  sanction  of  the  treasury,  think  fit 

POWERS  OF  COMMISSIONERS. 

25.  For  the  purposes  of  this  act  the  Commissioners  shall, 
subject  as  in  this  act  mentioned,  have  full  power  to  decide  all 
questions,  whether  of  law  or  of  fact,  and  shall  also  have  the 
following  powers ;  that  is  to  say, 

{a)  They  may,  by  themselves  or  by  any  person  appointed 
by  them  to  prosecute  an  inquiry,  enter  and  inspect  any 
place  or  building,  being  the  property  or  under  the  con- 
trol of  any  railway  or  canal  company,  the  entry  or  in- 
spection of  which  appears  to  them  requisite ; 
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{b)  Tbey  may  require  the  attendance  of  all  such  persons 
as  they  may  think  fit  to  call  before  them  and  examine, 
and  may  require  answers  or  returns  to  such  inquiries 
as  they  think  fit  to  make ; 

{c)  They  may  require  the  production  of  all  books,  papers, 
and  documents  relating  to  the  matters  before  them  ; 

{d)  They  may  administer  an  oath  ; 

{e)  They  may,  when  sitting  in  open  court,  punish  tor 
contempt  in  like  manner  as  if  they  were  a  court  of 
record. 

Every  persons  required  by  the  Commissioners  to  attend 
as  a  witness  shall  be  allowed  such  expenses  as  would 
be  allowed  to  a  witness  attending  on  subpoena  before 
a  court  of  record;  and  in  case  of  dispute  as  to  the 
amount  to  be  allowed,  the  same  shall  be  referred  to  a 
master  of  one  of  the  superior  courts,  who,  on  request, 
under  the  hands  of  the  Commissioners,  shall  ascertain 
and  certify  the  proper  amount  of  such  expenses. 

ORDERS  OF  COMMISSIONERS. 

26.  Any  decision  or  any  order  made  by  the  Commissioners 
for  the  purpose  of  carrying  into  effect  any  of  the  provisions 
of  this  act  may  be  made  a  rule  or  order  of  any  superior  court, 
and  shall  be  enforced  either  in  the  mannjer  directed  by  sec- 
tion three  of  the  railway  and  Canal  Traffic  Act,  1854,  as  the 
w'rits  and  orders  therein  mentioned,  or  in  like  manner  as  any 
rule  or  order  of  such  court. 

For  the  purposes  of  carrying  into  effect  this  section,  general 
rules  and  orders  may  be  made  by  any  superior  court  in  the 
same  manner  as  general  rules  and  orders  may  be  made  with 
respect  to  any  other  proceedings  in  such  court. 

The  Commissioners  may  review  and  rescind  or  vary  any 
decision  or  order  previously  made  by  them  or  any  of  them. 

The  Commissioners  shall,  in  all  proceedings  before  them 

under  sections  6, 11, 12,  and  13  of  this  act,  and  may,  if  they  think 

fit,  in  all  other  proceedings  before  them  under  this  act,  at  the 

instance  of  any  party  to  the  proceedings  before  them,  and 

upon  such  security  being  given  by  the  appellant  as  the  Com- 

missionei^  may  direct,  state  a  case  in  writing  for  the  opinion 
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of  any  superior  court  determined  by  the  Commissioners  upon 
any  question  which,  in  the  opinion  of  the  Commissioners,  is  a 
question  of  law. 

The  court  to  which  the  case  is  transmitted  shall  hear  and 
determine  the  question  or  questions  of  law  arising  thereon, 
and  shall  thereupon  reverse,  aflBrm,  or  amend  the  determina- 
tion in  respect  of  which  the  case  has  been  stated,  or  remit  the 
matter  to  the  Commissioners  with  the  opinion  of  the  court 
thereon,  or  make  such  other  order  in  relation  to  the  matter, 
and  make  such  order  as  to  costs  as  to  the  court  may 
seem  fit,  and  all  such  orders  shall  be  final  and  conclusive  on 
all  parties:  provided  that  the  Commissioners  shall  not  be 
liable  to  any  costs  in  respect  or  by  reason  of  any  such  appeal. 

The  operation  of  any  decision  or  order  made  by  the  Com- 
missioners shall  not  be  stayed  pending  the  decision  of  any 
such  appeal,  unless  the  Commissioners  shall  otherwise  order. 

Save  as  aforesaid,  every  decision  and  order  of  the  Com- 
missioners shall  be  final. 

SITTINGS  OF  COMMISSIONERS. 

27.  The  Commissioners  shall  sit  at  such  times  and  in  such 
places  and  conduct  their  proceedings  in  such  manner  as  may 
seem  to  them  most  convenient  for  the  speedy  dispatch  of 
business ;  they  may,  subject  as  in  this  act  mentioned,  sit  either 
together  or  separately,  and  either  in  privat-e  or  open  court, 
but  any  complaint  made  to  them  shall,  on  the  application  of 
any  party  to  the  complaint,  be  heard  and  determined  in  open 
court. 

COSTS. 

28.  The  costs  of  and  incidental  to  any  proceeding  before 
the  Commissioners  shall  be  in  the  discretion  of  the  Commis* 
sioners. 

POWER  OF  COMMISSIONERS  TO  MAKE    GENERAL  ORDERS. 

29.  The  Commissioners  may  at  any  time  after  this  act  and 
from  time  to  time  make  such  general  orders  as  may  be  re- 
quisite for  the  regulation  of  proceedings  before  them,  in- 
cluding applications  for  and  the  stating  of  cases  for  appeal^ 
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and  also  for  prescribing,  directing,  or  regulating  any  matter 
which  they  are  authorized  by  this  act  to  prescribe,  direct  or 
regulate  by  general  order,  and  also  for  enabling  the  Commis* 
sioners  in  cases  to  be  specified  in  such  general  orders  to  ex- 
ercise their  jurisdiction  by  any  one  or  two  of  their  number: 
provided,  that  any  person  aggrieved  by  any  decision  or  order 
made  in  any  case  so  specified  may  require  a  rehearing  by  all 
the  Commissioners ;  they  may  further  make  regulations  for 
enabling  them  to  carry  into  eflfect  the  provisions  of  this  act, 
and  may  from  time  to  time  revoke  and  alter  any  general 
orders  or  regulations  made  in  pursuance  of  this  act.  Every 
general  order,  and  every  alteration  in  a  general  order,  made 
in  pursuance  of  this  section  shall  be  submitted  to  the  lord 
chancellor  for  approval,  and  shall  not  come  into  force  until  it 
shall  be  approved  by  him. 

Every  general  order  purporting  to  be  made  in  pursuance 
of  this  act  shall,  immediately  after  the  making  thereof,  be  laid 
before  both  houses  of  parliament,  if  parliament  be  then  sitting, 
or  if  parliament  be  not  then  sitting,  within  seven  days  after 
the  then  next  meeting  of  parliament,  and  if  either  house  of 
parliament  by  a  resolution  passed  within  two  months  after 
such  general  order  has  been  so  laid  before  the  said  house, 
resolve  that  the  whole  or  any  part  of  such  general  order 
ought  not  to  continue  in  force,  the  same  shall  after  the  date 
of  such  resolution  cease  to  be  of  any  force,  without  prejudice 
nevertheless  to  the  making  of  any  general  order  in  its  place, 
or  to  anything  done  in  pursuance  of  such  general  order  before 
the  date  of  such  resolution ;  but,  subject  as  aforesaid,  every 
general  order  purporting  to  be  made  in  pursuance  of  this  act 
shall  be  deemed  to  have  been  duly  made  and  within  the 
powers  of  this  act,  and  shall  have  effect  as  if  it  had  been 
enacted  in  this  act. 


EVIDENCE  OF  DOCUMENTS. 

* 

30.  Every  document  purporting  to  be  signed  by  the  Com- 
missioners, or  any  of  them,  shall  be  received  in  evidence  with- 
out proof  of  such  signature,  and  until  the  contrary  is  proved 
shall  be  deemed  to  have  been  so  signed  and  to  have  been 

duly  executed  or  issued  by  the  Commissioners. 
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COMMISSIONERS  TO  MAKE  ANNUAL  REPORTS. 

31.  The  Commissioners  shall,  once  in  every  year,  make  a  re- 
port to  her  Majesty  of  their  proceedings  under  this  act  dur- 
ing the  past  year,  and  such  report  shall  be  laid  before  both 
houses  of  parliament  within  fourteen  days  after  the  making 
thereof  if  parliament  is  then  sitting,  and  if  not,  then  within 
fourteen  days  after  the  next  meeting  of  parliament 

Miscellaneous. 

determination  of  fees. 

32.  The  Commissioners  may,  at  any  time  after  the  passing 
of  this  act,  by  general  order  with  the  concurrence  of  the 
treasury,  appoint  the  fees  to  be  taken  in  relation  to  proceed- 
ings before  them,  and  may  from  time  to  time,  by  general  or- 
der, with  the  like  concurrence  of  the  treasury,  appoint  the 
fees  to  be  taken  in  relation  to  proceedings  before  them,  and 
may  from  time  to  time,  by  general  order,  with  the  like  con- 
currence, increase,  reduce,  or  abolish  all  or  any  of  such  fees, 
and  appoint  new  fees  to  be  taken  in  relation  to  such  proceed- 
ings. 

COLLECTION  OF  FEES. 

33.  The  Public  Offices  Fees  Act,  1866,  shall  apply  to  all 
fees  taken  in  relation  to  any  proceedings  before  the  Commis- 
sioners. 

Any  fee  or  payment  in  the  nature  or  lieu  of  a  fee  paid  in 
respect  of  any  proceedings  before  the  Commissioners  and  col- 
lected otherwise  than  by  means  of  stamps  shall  be  paid  into 
the  receipt  of  her  Majesty's  exchequer  in  such  manner  as  the 
treasury  from  time  to  time  direct,  and  carried  to  the  consoli- 
dated fund. 

*  TAXATION  OF  COSTS. 

34*  The  costs,  charges,  and  expenses  of  and  incidental  to 
any  proceedings  before  the  Commissioners  which  are  incurred 
by  any  person,  shall,  if  required,  be  taxed  in  the  same  manner 
and  by  the  same  persons  as  if  such  proceedings  were  pro- 
ceedings in  a  Superior  Court. 
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NOTICES — HOW  TO  BE  GIVEN, 

"35.  Any  notice  required  or  authorized  to  be  given  under 
this  act  may  be  in  writing  or  in  print,  or  partly  in  writing 
and  partly  in  print,  and  may  be  sent  by  post,  and  if  sent  by 
post  shall  be  deemed  to  have  been  received  at  the  time  when 
the  letter  containing  the  same  would  have  been  delivered  in 
the  ordinary  course  of  the  post ;  and  in  proving  such  sending 
it  shall  be  sufficient  to  prove  that  the  letter  containing  the 
notice  was  prepaid  and  properly  addressed  and  put  into  a 
post-office. 


APPUCATION  OF  ACT  TO  SCOTLAND. 

36.  In  the  application  of  this  act  to  Scotland — 
(i)  The  term  **  attending  on  subpoena  before  a  court  of 
record  "  means  attending  on  citation  the  court  of  jus- 
ticiary : 
(2)  The  Queen's  and  lord-treasurer's  remembrancer  shall 
perform  the  duties  of  a  master  of  one  of  the  superior 
courts  under  this  act. 


Temporary  Provisions. 

DURATION  of  OFFICE  AND  POWERS  OF  COMMISSIONERS. 

37.  This  act  shall  continue  in  force  for  five  years  neirt  after 
the  passing  of  this  act,  and  thenceforth  until  the  end  of  the 
then  next  session  of  parliament,  but  the  expiration  of  this  act 
shall  not  affect  the  validity  of  anything  done  before  such  ex- 
piration. 
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Accommodation  of  Traffic— Booktn^  Office. — A  railway  company 
are  not  bound  to  provide  booking  offices  for  traffic  at  places  off  their 
railway,  nor  to  arrange  for  the  conveyance  by  road  of  goods  between 
such  places  to  the  nearest  station  on  their  railway.  Dublin  and  Meath 
R.  Co.  V,  Midland  Great  Western  of  Ireland  R.  Co.,  3  Nev.  &  Mac.  379. 

Cars — Construction  of  Special  Acts — Pullman  Sleeping-car — Similar 
Facilities, — The  C.  Co,  were  bound  to  afford  to  Scottish  East  Coast  Traffic 
of  the  N.  B.  Co.  using  their  railway  all  usual  facilities,  including,  so  far 
as  might  reasonably  be  required,  through  carriages,  and  also  any  greater 
facilities  which  they  might  grant  to  any  other  company  in  respect  of 
such  traffic,  or  of  any  traffic  competitive  with  it.  The  C.  Co.  ran  for  the 
convenience  of  traffic  competitive  with  the  Scottish  East  Coast  traffic  of 
the  N.  B.  Co.  in  one  case  a  saloon  sleeping-carriage,  weighing  three  tons, 
and  fitted  to  carry  twelve  persons ;  and  in  another  a  composite  carriage, 
of  which  one  compartment  had  sleeping-berths  for  three  persons.  Held, 
that  a  Pullman  car,  weighing  twenty-one  tons,  and  to  hold  twenty-two 
persons,  was  so  dissimilar  in  character,  both  to  the  saloon  and  composite 
carriages,  that  the  N.  B.  Co.  were  not  entitled  under  the  above  provisions 
to  insist  on  the  forwarding  of  it  by  the  C.  Co.  as  a  similar  facility,  nor 
as  a  reasonable  requirement,  unless  the  N.  B.  Co.  guaranteed  to  the  C 
Co.  a  mileage  proportion  on  eight  fares.  Caledonian  v.  North  British  R. 
Co.  (No.  3),  3  Nev.  &  Mac.  56. 

Cars — Special  Act,  Construction  of— Supply  of  Wagons — Private  Sid" 
ings, — The  A  railway  company  exclusively  worked  and  managed  the  B 
railway  as  lessees  of  the  line,  under  a  special  act  which  provided  that  the 
A  company  "  shall  provide  and  employ  all  such  locomotive  powers,  en- 
gines, carriages,  wagons,  and  other  rolling  stock,  plant,  stores,  materials, 
and  labor,  as  shall  be  proper  and  sufficient  for  the  working  and  user  of 
the  demised  undertaking,  and  the  reception,  accommodation,  conveyance, 
and  delivery  by  the  A  company  of  the  traffic  thereof,  and  the  B  company- 
shall  not  be  bound  to  provide  any  such  thing."  Upon  refusal  by  the  A 
company  to  provide  wagons  for  the  traders'  traffic  on  the  B  railway. 
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Held,  by  the  Common  Pleas  Division  of  the  High  Court  of  Justice 
(affirming  the  judgment  of  the  railway  commissioners)  that  the  special 
act  Imposed  an  obligation  on  the  A  company  to  provide  wagons  proper 
and  sufficient  for  the  working  and  user  of  the  B  railway,  and  that  any  one 
interested  in  procuring  that  accommodation  had  a  ground  of  complaint 
under  section  2  of  the  Railway  and  Canal  Traffic  Act,  1854,  against  the  A 
company  if  they  refused  to  provide  it.  Semble,  that  the  A  company  were 
not  bound  under  the  special  act  to  provide  wagons  on  private  sidings 
connected  with  the  B  railway.  Watkinson  and  Others  v,  Wrexham,  Mold 
and  Connah's  Quay  R.  Co.  (No.  2)  3  Nev.  &  Mac.  164. 

Cars — Supply  of -^Special  -^^/.— The  Railway  and  Canal  Traffic  Act, 
1854,  s.  2,  requires  facilities  to  be  given  according  to  the  powers  of  railway 
companies,  and  as  special  railway  acts  make  the  powers  of  some  compa- 
nies larger  than  those  of  others,  so  they  also  extend  or  limit  the  facilities 
they  give  to  the  public,  and  thus  the  general  enactment  as  to  affording 
facilities  has  to  be  read  and  considered  with  reference  to  the  language  of 
any  special  clauses  regarding  them. 

A  railway  was  transferred  to  a  railway  company  under  a  special  act, 
sec.  15  of  which  provided  that  the  railway  company,  when  requested 
so  to  do  by  any  persons  occupying  works  or  manufactories  adjacent 
to  and  having  sidings  connected  with  the  railway  transferred,  was  at 
all  reasonable  times  and  with  all  due  diligence  to  provide  wagons 
proper  and  sufficient  for  the  conveyance  of  all  traffic  passing  ex- 
clusively on  the  lines  of  railway  transferred.  Upon  complaint  by 
persons  occupying  works  or  manufactories  adjacent  to  the  railway, 
tliat  the  railway  company  did  not  supply  sufficient  wagons  for  the 
traffic  on  the  railway,  held,  that  although  the  duty  cast  upon  the  rail- 
way company  by  the  special  act  was  limited  to  cases  where  there  was  a 
request  for  wagons  by  members  of  a  particular  class,  and  where  also  only 
particular  lines  of  railway  were  required  to  be  used,  yet  where  the  duty  did 
arise,  it  determined  what  was  a  reasonable  facility  within  the  meaning  of 
sec.  2  of  the  Railway  and  Canal  Traffic  Act,  1854,  as  effectively  as  if  it 
were  a  duty  of  a  more  general  kind  or  one  which  applied  under  any  cir- 
cumstances ;  and  the  railway  company  were  enjoined  to  afford  all  reason- 
able facilities  for  the  receiving,  forwarding,  and  delivery  of  the  applicants' 
ore  passing  exclusively  over  the  lines  transferred,  having  regard  to  the 
above  section.  Tharsis  Sulphur  and  Copper  Co.  and  Others  v,  London  & 
Northwestern  R.  Co.,  3  Nev.  &  Mac.  455. 

Cars, — A  railway  company  provided  wagons  to  traders  who  loaded  and 
unloaded  on  their  own  premises,  and  who  hauled  the  wagons  to  and  from 
the  station  for  that  purpose  at  their  own  expense.  Held,  that  some  remu- 
neration was  due  to  the  railway  company  for  their  wagons  being  used  else- 
where than  upon  their  premises,  and  that  a  reasonable  sum  to  be  paid  to 
them  would  be  an  amount  not  exceeding  id,  per  ton.  Aberdeen  Line  Co. 
V,  Great  North  of  Scotland  R.  Co.,  3  Nev.  &  Mac.  205. 

Collection  and  Delivery  of  Traffic—  Weighing  Coal, — Upon  complaint  by 
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traders  whose  collieries  and  brickworks  were  connected  by  sidings  with  the 
respondents'  railway  that  the  respondents  did  not  duly  and  properly  work 
and  manage  their  railway,  and  did  not  provide  sufficient  locomotive  power 
for  that  purpose,  and  that  they  improperly  and  unnecessarily  detained 
ernpty  wagons  destined  for  the  colliers,  and  works  of  the  applicants,  and 
failed  to  haul  away  with  regularity  and  despatch  from  the  sidings  connect* 
ing  the  said  works  and  collieries  with  the  railway,  loaded  wagons  placed 
ready  for  removal ;  the  commissioners  held  that  the  respondents  did 
not,  according  to  their  powers,  afford  all  reasonable  facilities  for  the  receiv- 
ing, and  forwarding,  and  delivering  of  traffic  upon  and  from  their  railway ,and 
for  the  return  of  carriages  and  trucks :  and  the  commissioners  ordered  the 
respondents  to  work  and  manage  their  railway  duly  and  properly,  and  ta 
provide  sufficient  locomotive  power  and  labor  for  that  purpose,  and  to  de- 
sist from  unduly  detaining  empty  or  unloaded  wagons  destined  for  the 
collieries  and  works  of  the  applicants,  and  to  haul  away  with  regularity  and 
despatch  from  the  sidings  communicating  with  their  railway  loaded  wagons 
properly  placed  ready  for  removal.  Qucsre :  whether  if  a  railway  com- 
pany is  bound  by  its  special  act  to  weigh  coal  at  the  point  of  dischai^, 
such  weighing  is  a  facility  for  delivery  under  the  Railway  and  Canal  Traffic 
Act,  r854,  s.  2.  Watkinson  and  others  v,  Wrexham,  Mold  and  Connah's 
Quay  R.  Co.  (No.  3)  3  Nev.  &  Mac.  446. 

Collection  of  Traffic, — A  railway  company  worked  a  line  for  the  carriage 
of  minerals,  which  was  connected  with  collieries  by  junctions  and  private 
sidings.  The  company  had  no  power  to  make  a  terminal  charge  for  ser- 
vices at  the  junctions  of  their  line  with  the  sidings.  The  company's  trains 
called  for  trucks  standing  in  the  different  sidings.  At  each  junction  the 
engine  was  detached,  and  ran  off  the  main  line  into  the  siding  beyond  the 
company's  lands,  from  which  it  drew  out  any  trucks  ready  to  start  and  at- 
tached them  to  the  train.  The  engine  had,  besides,  frequently  to  perform 
shunting  and  marshalling,  so  as  to  pick  out  of  a  number  of  trucks,  full 
and  empty,  such  as  were  to  be  added  to  the  train.  The  railway  company 
charged  for  the  work  done  on  the  siding  a  fixed  sum  of  yi,  per  ton, 
in  addition  to  the  mileage  rate  for  conveyance  on  the  railway  company's 
own  line.  Held^  that  the  company  were  not  entitled  to  make  such  charge, 
and  that  as  the  plan  of  each  siding,  as  well  as  its  junction,  had  received 
the  approval  of  the  engineer  of  the  railway  company,  the  owners  of  the 
sidings  did  all  that  was  necessary  to  entitle  them  to  have  their  traffic  taken 
by  the  railway  company  at  the  mileage  rate,  and  free  of  any  charge  for 
terminal  services,  if  they  placed  their  trucks  as  near  to  the  junctions  as  they 
could  be  brought  with  safety  to  the  main  line,  arranged  in  proper  order, 
and  clear  of  any  obstacles  to  their  being  moved  away.  A  railway  com- 
pany give  only  a  reasonable  facility  in  running  over  a  portion  of  a  foreign 
line  to  collect  traffic,  properly  placed  for  that  purpose,  where  such  line 
has  been  conveniently  planned  for  their  having  access  to  it,  and  where 
they  have  no  reserve  line  of  their  own.  Watkinson  v.  Wrexham,  etc.,  R. 
Co.  (No.  i),  3  Nev.  &  Mac.  5. 
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Continuous  Line  of  Railway — Forwarding  Traffic — Coal  Traffic. — ^The 
obligation  imposed  upon  every  railway  company  to  afford  all  due  and 
reasonable  facilities  for  receiving  and  forwarding  by  its  railway  traffic 
coming  by  another,  which  forms  with  it  a  continuous  line  of  communica- 
tion, is  not  limited  to  the  cases  in  which  a  railway  company  has  ac- 
commodation to  take  over  such .  traffic  at  the  point  of  junction. 
Upon  complaint,  by  the  lessees  of  a  colliery,  situated  on  the  N.  &  B. 
R.,  at  a  short  distance  from  its  junction  with  the  M.  R.  to  S..  that  they 
were  prevented  sending  the  traffic  of  their  colliery  to  S.  by  the  railways  of  the 
two  companies,  which  formed  a  direct  route,  and  in  consequence  had  to 
send  it  by  a  circuitous  route,  it  was  proved  that  the  two  railways  formed  a 
continuous  line  of  communication,  and  that,  physically,  there  was  no 
difficulty  in  the  traffic  of  the  colliery  being  carried  to  S.  by  the  direct  route. 
Held,  that  the  applicants  were  entitled,  under  section  2  of  the  Railway 
and  Canal  Traffic  Act,  1854,  to  have  their  traffic  conveyed  by  any  route 
they  pleased,  and  to  use  the  two  railways  as  if  they  were  one  continuous 
line.  Victoria  Coal  and  Iron  Co.  v.  Midland  and  Breath  and  Brecon  R. 
Cos.,  3  Nev.  &  Mac.  37. 

Continuous  Line  of  Railway — Forwarding  Traffic — Passenger  Traffic, — 
Two  railway  companies  ran  trains  to  C,  and  each  had  a  station  there. 
The  stations  were  55  chains  apart,  but  were  connected  by  a  line  of  railway 
belonging  to  one  of  such  railway  companies.  Upon  complaint  by  the  in- 
habitants of  the  district  that  no  passengers  were  conveyed  on  the  railway 
between  the  two  stations,  although  there  was  a  continuous  line  of  railway, 
the  commissioners  made  an  order  enjoining  both  the  companies  to  afford 
a  continuous  communication  for  passengers  by  means  of  their  continuous 
lines,  and  to  afford  due  and  reasonable  facilities  for  forwarding  through 
passenger  trafiOic  arriving  by  one  of  the  lines  at  C  by  the  other.  James 
and  others  v,  Taff,  Vale,  and  Great  Western  R.  Co.,  3  Nev.  &  Mac.  540. 

Delivery  of  Traffic — Damagable  Goods  Traffic — Delivery  at  Particular 
Station, — A  railway  company  is  under  the  same  obligations  as  a  common 
carrier,  undertaking  to  carry  in  accordance  with  the  provisions  of  the  Rail- 
way and  Canal  Traffic  Act,  1854 ;  therefore  questions  as  to  how  far  a  sender 
of  goods  may  require  delivery  at  any  station  he  may  appoint,  or  as  to  how 
far  a  railway  company  is  liable  to  carry  goods  of  every  kind,  or  for  all  per- 
sons alike,  are  to  be  determined  in  each  case,  not  with  reference  to  what  a 
railway  company  may  choose  to  do,  or  may  ordinarily  do,  but  with  refer- 
ence to  what  may  be  within  its  powers,  and  at  the  same  time  a  reasonable 
requirement.  A  railway  company  delivered  minerals  at  T.  station,  but  re- 
fused to  deliver  their  damagable  traffic  consigned  to  the  applicant,  and  de- 
livered such  traffic  at  L.,  one  mile  and  a  half  from  T.,  which  was  their  general 
goods  station  for  T.  The  accommodation  at  T.  station  being  insufficient 
to  receive  all  the  T.  goods  traffic,  and  the  railway  company  having  no 
power  to  enlai^  it,  held,  that  the  applicant  was  not  entitled  to  have 
damagable  goods  delivered  at  that  station.    Semble,  if  the  accommodation 
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at  T.  station  had  been  sufficient  to  receive  all  traffic  similarly  sent,  the 
company  would  have  been  ordered  to  deliver  damagable  goods  to  the  ap- 
plicant at  T.  station.  Thomas  v.  North  Staffordshire  R.  Co.,  3  Nev.  & 
Mac.  I. 

Station  Accommodation — Passengers  and  Goods — Due  and  Reasonable 
Facilities. — The  obligation  imposed  upon  railway  companies  by  section  2 
of  the  Railway  and  Canal  Traffic  Act,  1854,  to  afford  to  the  public  facili- 
ties for  using  a  railway  as  regards  the  receipt  and  delivery  of  traffic  is 
not  confined  to  the  granting  of  such  facilities  at  existing  stations  only. 
Upon  complaint  by  the  inhabitants  of  the  district  of  N.,  which  was  in- 
tersected by  a  line  of  railway,  of  there  being  no  station  in  the  district  it 
was  proved  that  there  was  no  station  nearer  than  at  A.  on  the  one  side 
and  the  terminal  station  of  H.  on  the  other,  the  distance  from  A.  to  H.  being 
about  four  and  a  half  miles ;  that  the  railway  company  possessed  surplus 
and  unoccupied  lands  in  such  district,  upon  part  of  which  they  had  placed 
a  siding  for  the  delivery  of  coal,  and  that  there  would  be  no  physical  or 
engineering  difficulty  in  using  part  of  such  land  for  the  establishment  of 
a  station  at  which  traffic  of  every  description  could  be  dealt  with.  Held, 
that  the  railway  company  had  not  contravened  the  provisions  of  section 
2  of  the  Railway  and  Canal  Traffic  Act,  1854,  by  omitting  to  provide  a 
passenger  station  in  the  district,  because  it  appeared  that  the  number  of 
passengers  that  would  use  such  a  station  would  be  so  limited  that  the 
saving  to  so  few  persons  of  the  inconvenience  of  going  an  extra  distance 
by  road  between  their  houses  and  the  H.  station  was  not  a  prospective 
gain  from  the  point  of  view  of  public  interest  sufficient  in  degree  to  justify 
the  commissioners  in  requiring  the  railway  company  to  open  a  passenger 
station  in  the  district  of  N.,  but  that  the  railway  company  ought  to  pro- 
vide siding  accommodation  reasonably  sufficient  for  the  receipt  and  deliv- 
ery in  N.  of  the  station-to-station  traffic  of  the  district,  and  to  give  such 
a  service  for  the  delivery  of  inward  traffic  in  the  district,  and  the  removal 
therefrom  of  outward  traffic,  as  was  given  under  corresponding  circum- 
stances to  other  places.  Local  Board  for  District  of  Newington  v.  North- 
eastern R.  Co.  3  Nev.  and  Mac.  306,  and  see  Southwestern  R.  Co.  v, 
Staines  R.  Co.,  3  Nev.  &  Mac.  48,  306. 

Station  Accommodations — Order  for  Railway  Company  to  Erect  or  Alter 
Stations  and  other  Structural  Works. — The  railway  commissioners  have, 
under  the  Railway  and  Canal  Traffic  Act,  1854,  jurisdiction  to  hear  and 
determine  a  complaint  against  a  railway  company  of  not,  according  to  its 
powers,  affording  all  reasonable  facilities  for  receiving,  forwarding,  and 
delivering  passengers  and  other  traffic  at  and  from  any  of  its  stations 
which  are  used  by  the  company  for  such  passengers  or  other  traffic ;  and 
although  the  commissioners  have  no  jurisdiction  to  order  the  company  to 
make  a  new  railway  station,  or  to  order  any  particular  works,  or  otherwise 
to  interfere  with  the  discretion  of  the  company  in  the  mode  of  performing 
its  obligation  to  afford  such  facilities,  according  to  its  powers,  for  the  re- 
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ceiving,  forwarding,  and  delivering  of  the  traffic,  yet  they  have  jurisdic- 
tion to  order  such  facilities,  even  if  their  doing  so  would  necessitate  the 
making  by  the  company  of  some  structural  alterations  of  such  station. 
A  complaint  was  made  to  the  railway  commissioners  under  section  2  of 
the  Railway  and  Canal  Traffic  Act,  1854,  by  the  corporation  of  H.  as  to 
the  condition  of  the  stations  of  the  Southeastern  R.  Co.  at  H.  and  L., 
and  an  application  was  made  for  an  order  requiring  the  railway  company 
to  enlarge  the  station  at  H.,  to  provide  a  better  booking-office,  waiting- 
room,  refreshment-room,  and  general  accommodation  therein ;  to  alter 
the  existing  platforms,  and  to  provide  new  ones :  to  improve  the  ware- 
house and  cattle  accommodation  ;  and  at  L.  to  enlarge  the  platform,  and 
to  provide  a  new  road  of  approach.  The  commissioners  delivered  a  judg- 
ment setting  out  the  order  which  they  proposed  to  make.  This  order 
required  the  railway  company  to  extend  the  platform  accommodation  at 
H.  according  to  a  specified  plan,  to  cover  over  the  platforms  and  part  of 
the  carriage-yard,  to  add  four  waiting-rooms  of  a  specified  size,  to  reserve 
a  portion  of  the  station  for  refreshments,  to  increase  the  accommodation 
for  the  delivery  of  tickets,  and  to  increase  and  improve  the  accommoda- 
tion for  cattle.  With  respect  to  the  station  at  L.,  the  order  required  the 
company  to  increase  and  improve  the  platform  and  waiting-room  accom- 
modation, to  cover  over  the  bridge,  and  to  make  fresh  openings  into  and 
to  widen  the  road  of  approach  to  that  station.  Held,  by  the  Court  of  Ap- 
peal (reversing  the  judgment  of  the  Queen's  Bench  Division),  that  the 
subject-matter  of  the  complaint  and  application  was  not  beyond  the  scope 
of  the  jurisdiction  of  the  commissioners,  but  that  the  commissioners  had 
no  power  peremptorily  to  order  particular  works  to  be  executed  accord- 
ing to  a  specified  plan.  By  Lord  Selbome,  L.  C,  and  Lord  Coleridge,C.  J. : 
That  the  orders  with  respect  to  the  platforms  and  goods  yard  at  H.»  and 
the  approach  road  at  L.,  were  in  excess  of  jurisdiction  ;  that  the  orders 
as  to  refreshment  accommodation  and  the  covering  over  of  platforms, 
•carriage-yard  and  bridge  were  not  "  facilities"  within  the  statute ;  but  that 
the  orders  as  to  booking-office,  waiting-room,  and  cattle  accommodation 
were  such  facilities. 

By  Brett,  L.  J. :  That  all  the  orders  except  those  relating  to  the  cattle 
accommodation  and  the  delivery  of  tickets  at  the  booking-office  were  in 
excess  of  jurisdiction.  Southeastern  R.  Co.  v.  Railway  Commissioners 
and  Corporation  of  Hastings,  3  Nev.  &  Mac.  464. 

AccoMMODATiON.-—See  Taff  Vale  R.  Co.  v,  Rhymney  R.  Co.,  2  Nev. 
^  Mac.  176. 

Accommodation  to  be  Granted  by  Railway  Companies. — See  i 
Nev.  &  Mac.  45,  n,  6. 

Action  for  Refusing  to  Carry  Goods.— -An  action  on  the  case  lies 
against  a  common  carrier  for  refusing  to  carry  goods  if  he  has  conveni- 
ences to  do  so.    Jackson  v,  Rogers,  2  Show.  330. 

Action. —  Who  may  maintain  action  for  overchargg, — One  with  whom 
A.  ft  E.  B.  R.  Gas.— 4  40 


Adequate  Contideratioit  THE  INTERSTATE  AdmlMion  of  Ytin. 

Action — Continued, 

a  contract  for  the  carriage  of  goods  is  made,  and  who  is  described  therein 
as  the  consignor,  consignee,  and  sole  owner,  may  maintain  an  action  to 
recover  an  overcharge  exacted  by  the  carrier  as  a  condition  of  the  delivery 
of  the  goods,  although  he  was  not,  in  fact,  the  owner,  and  did  not  person- 
ally furnish  and  pay  the  overcharge.  The  plaintiff  in  such  case  is  "a 
trustee  of  an  express  trust"  within  the  meaning  of  sec.  2607,  Rev.  St.  of 
Wisconsin.  Watterman  v,  Chicago,  etc.,  R.  Co.  (Wi&  Nov.  1884),  18  Am. 
&  Eng.  R.  R.  Cas.  486. 

Adequate  Consideration.— See  Nicholson  v.  Great  Western  R.  Co. 
(No.  I),  I  Nev.  &  Mac.  121. 

Admission  of  Carrier's  Vans  into  Station. — Cartage— Reviewtng- 
previous  decisions. — A.  collected  parcels  and  forwarded  them  by  railway ; 
the  railway  company  refused  to  admit  A.'s  vans  into  their  station  after 
6.30  P.M.,  but  admitted  their  own  vans  and  those  of  B.  at  a  later  hour 
with  parcels  which  they  forwarded  the  same  night.  The  time  (6.3a 
P.M.)  fixed  by  the  com];)any  as  that  after  which  they  would  not  receive 
goods  to  be  forwarded  the  same  night  was  reasonable.  The  com* 
pany  in  admitting  their  own  vans  later,  acted  bona  fide,  and  not  with 
the  intention  of  gaining  undue  advantage  over  the  collecting  carriers; 
they  admitted  B.'s  vans  in  consequence  of  an  injunction  obtained  by  him. 
In  two  similar  cases — Garton  v,  Bristol  &  Exeter  R.  Co.  and  Baxendale 
V,  South  Western  R.  Co. — injunctions  under  the  Railway  and  Canal 
Traffic  Act,  1854,  had  been  g^nted  by  the  court  to  restrain  those  com- 
panies from  admitting  their  own  vans  into  their  station  with  goods  to  be 
despatched  the  same  night  at  a  later  hour  than  those  of  other  persons. 
On  an  application  by  A.  ifor  a  similar  injunction  against  the  present  de- 
fendants :  Held  (by  Erie,  C.  J.,  and  Montague  Smith,  J.),  that  the  exercise 
of  this  special  jurisdiction  by  the  court  being  subject  to  no  review,  and 
depending  in  each  instance  on  the  special  facts  of  the  case,  previous  de* 
cisions  under  it  are  not  binding  on  the  court  in  the  same  manner  that 
precedents  in  law  are  binding;  and  that  the  injunction  prayed  would 
interfere  with  the  transport  of  traffic,  which  it  was  the  object  of  the  legis- 
lature to  facilitate,  and  that  it  ought  not  to  be  granted.  Held  (by  Willes 
and  Keating,  JJ.),  that  the  above  cases  were  precedents  binding  on  the 
court,  and  also  were  rightly  decided ;  and  that  the  injunction  ought  to- 
be  granted.    Palmer  v.  London  &  South  Western  R.  Co.,  i  Nev.  &  Mac» 

243- 

Cartage — Special  agreement, — Competition, — A  railway  company  has  no- 
right  to  impose  a  charge  for  the  conveyance  of  goods  to  or  from  their  sta- 
tion where  the  customer  does  not  require  such  service  to  be  performed  by 
them.  A  railway  company  refused  to  receive  goods  sent  to  their  station  by 
the  public  generally  after  a  quarter  past  five  o'clock  P.M.  to  be  forwarded 
by  the  goods  train  which  left  such  station  on  the  same  night,  but  they  re- 
ceived goods  for  the  same  train  brought  there  by  there  agent  W.  as  late  as 
eight  o'clock  p.m.    W.  had  a  receiving  office  for  goods  about  a  mile  from. 
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Admission  of  Carrier's  Vans  into  STAnou^C^tintt^d, 
the  station,  where  he  weighed,  classified,  and  prepared  the  goods  for  load- 
ing, which  would  otherwise  have  had  to  be  done  at  the  station,  and  but 
for  which  having  been  so  previously  done,  the  goods  could  not  generally 
have  been  received  at  the  station  at  so  late  an  hour.  On  the  goods  so 
received  at  such  receiving  office,  W.  made  a  charge  for  conveying  them 
to  the  station,  in  addition  to  the  company's  usual  rates  of  charge  for  car- 
riage upon  the  railway.  J/e/d,  that  the  facility  so  given  to  W.  for  forward- 
ing goods  after  the  station  was  closed  to  others  was  an  undue  prejudice  to 
those  who  did  not  wish  to  have  their  goods  conveyed  for  them  to  the  sta- 
tion. A  preference  with  respect  to  a  reduced  rate  of  carriage  of  certain 
goods  given  by  a  railway  company  to  certain  individuals,  in  consideration 
of  their  contracting  to  have  all  such  goods  consigned  to  them  through  the 
railway,  and  not  by  water  or  other  means,  is  an  undue  preference  by  the 
Railway  and  Canal  Traffic  Act,  1854,  unless  it  be  clearly  shown  that  it  is 
done  in  order  to  prevent  a  competition  with  the  railway,  or  that  there  is 
secured  thereby  to  the  company  such  an  amount  of  traffic  as  to  compen- 
sate for  making  the  reduced  rate.  Garton  v.  Bristol  &  Exeter  R.  Co.,  i 
Nev.  &  Mac.  218. 

Cartage — Undue  Preference  of  themselves  by  a  Company — Costs, — In- 
junction against  a  railway  company  under  the  Railway  and  Canal  Traffic 
Act,  1854,  to  restrain  them  from  requiring  other  carriers  to  bring  their 
goods  to  the  railway  station  at  an  earlier  hour  than  they  received  goods 
delivered  at  their  own  receiving  offices.  Where  a  railway  company  has 
so  acted  as  to  render  it  necessary  and  proper  for  any  person  to  come  to 
the  court  for  redress  under  the  Railway  and  Canal  Traffic  Act,  the  court 
will,  as  a  general  rule,  make  the  rule  absolute  with  costs.  Baxendale 
V.  London  &  South  Western  R.  Co.,  i  Nev.  &  Mac.  231. 

Cartage, — Undue  Preference  of  themselves  by  Company, — Public  Benefit, 
— A  railway  company,  with  a  view  to  compete  with  other  carriers  in  the 
collection  and  carriage  of  goods,  established  receiving-offices  in  various 
parts  of  London,  from  which  goods  were  brought  in  vans  to  the  railway 
station.  The  gates  of  the  station  were  closed  against  the  vans  of  the 
complainants  and  other  carriers  at  6.30  p.m.,  but  the  company's  own  vans 
were  admitted  at  a  much  later  hour,  and  the  goods  brought  by  them  were 
forwarded  by  the  same  night's  trains.  HeldxhsX  this  was  giving  an  undue 
and  unreasonable  preference  to  the  company's  own  traffic  to  the  prejudice 
of  the  complainant,  and  the  rule  for  an  injunction  was  made  absolute 
with  costs.  Qucere,  whether  a  course  of  business  necessary  for  securing  an 
advantage  to  the  public,  which  at  the  same  time  gave  a  monopoly  to  the 
company,  would  be  an  undue  or  unreasonable  prejudice  to  other  carriers. 
Palmer  v,  London,  Brighton  &  South  Coast  R.  Co.,  i  Nev.  &  Mac.  271. 

Admission  of  Public  Vehicles  into  St kt\o^,— Passenger  Traffic 
— Cabs — Demand  on  Company  to  redress  Grievance — Public  Inconvenience. 
— The  court  will  not  interfere  to  redress  a  grievance  under  this  act  unless 
such  redress  has  first  been  unsuccessfully  demanded  of  the  railway  com- 
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Admission  of  Public  Veihclbs  into  Stations— C^/!i'«m^</. 
pany ;  nor  semble,  will  it  compel  a  railway  company  to  alter  its  arrange- 
ment for  the  attendance  of  carriages  for  the  conveyance  of  passengers 
arriving  at  its  stations  at  the  instance  of  job  masters  whose  vehicles  are 
excluded  from  the  station  yard,  unless  it  is  shown  that  the  course  com- 
plained of  occasioned  inconvenience  to  the  public.  Ilfracombe  Public 
Conveyance  Co.  v,  London  &  South  Western  R.  Co.,  i  Nev.  &  Mac.  6i. 

Passenger  Traffic — Cabs — Public  Inconvenience, — A  railway  company 
agreed  with  a  cab  proprietor,  in  consideration  of  his  paying  them  £fx30  per 
annum,  to  allow  him  the  exclusive  liberty  of  plying  for  hire  within  their 
station.  The  court  refused  to  grant  a  writ  of  injunction  against  the  com- 
ipany,  under  the  Railway  and  Canal  Traffic  Act,  1854,  at  the  instance  of 
-another  cab  proprietor,  no  inconvenience  to  the  public  being  shown  to 
have  arisen  from  the  arrangement.  Beadell  v.  Eastern  Counties  R.  Co., 
I  Nev.  &  Mac.  56. 

A  railway  company  granted  exclusive  permission  to  a  limited  number 
of  fly  proprietors  to  ply  for  hire  within  their  station.  The  court  refused 
to  g^nt  a  writ  of  injunction  against  the  company,  under  the  Railway  and 
Canal  Traffic  Act,  1854,  at  the  instance  of  a  fly  proprietor  who  was  ex- 
cluded from  participation  in  this  advantage,  although  it  was  sworn  by 
the  complainant  and  by  several  other  fly  proprietors,  who  were  likewise 
excluded,  that  occasional  delay  and  inconvenience  resulted  to  the  public 
from  the  course  pursued.  Painter  v,  London,  Brighton  &  South  Coast 
R.  Co.,  I  Nev.  &  Mac.  58. 

Passenger  Traffic — Omnibus — Practice — Costs. — A  railway  company  hav- 
ing made  an  arrangement  with  W.  for  the  conve3rance  of  passengers  to 
and  from  their  station  to  the  town  of  K.,  admitted  his  omnibus  within  the 
gates  of  their  station,  but  refused  admittance  to  the  omnibus  of  M..  which 
conveyed  passengers  to  and  from  the  station  through  the  town  of  K.  to 
more  distant  places,  to  which  it  was  the  only  public  conveyance.  No 
special  circumstances  being  shown  by  the  company  to  justify  the  ex- 
clusion of  M.'s  omnibus,  the  court  made  absolute  a  rule  under  the  Rail- 
way and  Canal  Traffic  Act,  1854,  enjoining  the  company  to  admit  M.'s 
omnibus  in  the  same  manner  and  to  the  same  extent  as  they  admitted 
other  vehicles  of  a  similar  description.  A  rule  calling  on  a  railway  com- 
pany to  show  cause  why  they  should  not  act  in  compliance  with  the  Rail- 
way and  Canal  Traffic  Act  is  too  vague.  A  rule  having  been  moved  with- 
out mention  of  costs,  the  court  made  it  absolute  without  costs.  Marriot 
V,  London  &  South  Western  R.  Co.,  i  Nev.  &  Mac.  47. 

Agreement  by  Railway  Companies  to  fiay  Rent  for  Easements-Enjoy^ 
ment  Deferred— *' Breaking  Ground"— Th^  Bristol  &  Exeter  R.  Co.  agreed 
with  the  Somerset  &  Dorset  Co.  to  pay  to  them  a  certain  rent  for 
the  power  'of  running  through  their  station-yard  and  for  the 
use  of  thdr  station,  such  rent  to  commence  when  the  Bristol  & 
Exeter  Co.,  in  the  construction  of  their  railway,  began  to  *' break 
ground "  within  six  feet  of  the  sidings  in   the  station  yard.     The 
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exercise  of  the  power  was  prevented  for  some  time  by  objections  of  an 
inspector  to  the  Board  of  Trade  that  plans  deposited  by  the  Somerset  & 
Dorset  Co.  in  Parliament  were  defective,  but  these  objections  were  known 
to  the  Bristol  &  Exeter  Co.  at  the  time  of  making  the  agreement. 
J/M,  first,  that  they  were  liable  to  pay  rent  from  the  time  mentioned 
in  the  agreement,  although  they  had  not  enjoyed  the  easement  or  the  use 
of  the  station  so  soon  as  they  otherwise  would  have  done  if  the  plans  had 
been  correct;  and  secondly,  that  the  "ground  was  broken  "  within  the 
meaning  of  the  agreement  when  the  Bristol  &  Exeter  Co.  commenced  the 
construction  of  the  line,  not  when,  as  preparatory  to  such  construction, 
they  merely  removed  some  rails  to  take  the  angles  of  certain  lines  which 
they  would  have  to  cross  at  a  level.  Bristol  &  Exeter  R.  Co.  v,  Somerset 
&  Dorset  R.  Co.,  2  Nev.  &  Mac.  82. 

Construction  of  Agreement  as  to  Building  New  Lines, — An  agreement 
between  two  railway  companies  contained  the  following  provision  :  '*  Each 
company  shall  be  at  liberty  to  apply  to  parliament  for  power  to  construct 
lines  in  its  own  district  for  the  accommodation  of  the  local  traffic  in  such 
district ;  but  neither  company  shall  directly  or  indirectly  promote  or  sup- 
port any  new  line  in  the  district  of  the  other."  Held,  that  the  restriction 
did  not  apply  to  districts  occupied  by  both  railways,  and  that  this  provi* 
sion  for  the  application  to  parliament  for  liberty  to  construct  lines  "  for 
the  accommodation  of  the  local  traffic"  prohibited  opposition  to  such  appli- 
cation, but  did  not  interfere  with  the  right  of  each  company  to  apply  to  par- 
liament to  construct  within  its  own  district  lines  for  other  than  local  traffic, 
subject  to  the  right  of  the  other  company  to  oppose  such  application. 
The  district  of  a  railway  company  includes  the  district  adjacent  to  their 
line  from  which  traffic  is  drawn  to  that  line,  and  if  two  companies  draw 
traffic  from  the  same  district,  such  district  belongs  to  them  both.  Cale- 
donian R.  Co.  V,  North  British  R.  Co.  (No.  2),  2  Nev.  &  Mac.  285. 

Construction  of  Payment  of  Preference  Shareholder  out  of  Subsequent. 
Balances. — The  G.  R.  Co.  were  incorporated  by  an  act  of  parliament  which 
authorized  them  to  make  a  certain  railway,  and  also  confirmed  an  agree- 
ment previously  made  between  them  and  the  C.  R.  Co.,  whereby  it  was 
provided  that  the  C.  Co.  should  in  perpetuity  have  right  to  one  fourth 
part  of  the  net  revenue  (being  the  gross  revenue  less  certain  deductions 
specified  in  the  agreement)  of  the  G.  Co.,  whatever  might  be  their  expen- 
diture in  making  the  proposed  railway,  and  that  the  G.  Co.  should  provide 
for  all  excess  of  cost  beyond  the  amount  of  capital  specified  in  the  agree- 
ment, and  that  the  interest  on  all  money  borrowed  should  form  a  charge  on 
the  remaining  three  fourths  of  the  net  revenue  of  the  said  last- mentioned 
company,  but  that,  subject  to  such  condition,  the  said  G.  Co.  might  borrow 
certain  sums  of  money  on  mortgage  of  the  whole  of  the  proposed  under- 
undertaking.  The  G.  Co.  having  exercised  their  borrowing  powers* 
and  the  one  fourth  share  of  the  C.  Co.  having  remained  unpaid  for 
several  years,  owing  to  the  whole  of  the  net  revenue  having  been 
exhausted  in  payment  of  interest  to  the  mortgagees,  held,  that 
the  G.  Co.   were   liable  to   the    C.    Co.     for    the    amount   of    the 
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Agreement — Continuid, 

arrears  of  such  one  fourth  share,  with  interest  at  4 1.  per  cent,  to  be  pay- 
able out  of  future  balances  in  priority  to  dividends.  Caledonian  R.  Co.  v^ 
Greenock  &  Wemyss  Bay  R.  Co.,  2  Nev.  &  Mac.  122. 

Construction — Onus probandi, — By  the  fifth  article  of  an  agreement  be- 
tween the  Midland  and  Great  Western  R.  Companies,  it  was  provided  that 
they  were  *'  to  agree  as  to  the  .  .  .  leasing  .  .  .  any  new  lines  which  may 
be  necessary  to  give  proper  accommodation  to  the  district  in  which  the 
companies  .  .  .  are  directly  interested."  The  Midland  Co.  proposed  to 
lease  a  line  which  traversed  a  district  untouched  by  their  railway,  but 
formed  a  junction  with  the  Great  Western  R.  at  a  place  lying  on  the  boun- 
dary of  a  district  in  which  both  the  contracting  companies  were  directly 
interested.  Held,  that  such  leasing  was  not  within  the  terms  of  the  article. 
Held,  also,  that  the  words  new  lines  in  this  clause  of  the  agreement  signified 
lines  proposed  but  not  yet  authorized  by  parliament  to  be  constructed. 
The  1 8th  article  was  as  follows:  "The  Midland  to  be  allowed  to  make 
their  line  from  M.  to  B.,  but  not  beyond,  and  any  application  to  parliament 
.for  a  bill  for  that  purpose  not  to  be  opposed  by  the  Great  Western," 
The  19th  :  "  The  Midland  to  complete  their  proposed  junction  with  the 
B.  &  E.  railway  at  B.without  opposition,  it  being  understood  that  Bristol  and 
Bath  are  the  termini  of  the  companies  (north  and  south  respectively)  in  that 
district."  Held,  that,  taking  into  considefation  the  situation  of  the  parties  at 
the  date  of  the  agreement,  the  words  in  these  clauses  referred  to  a  bill  at  that 
time  contemplated  by  the  Midland  Co..  and  that  it  was  not  part  of  the  intent 
of  the  agreement  to  draw  a  line  of  separation  between  the  companies,  and  to 
bind  each  to  keep  to  its  own  side  of  that  line  for  all  time  to  come. 
The  counsel  for  the  defendant  held  to  have  the  right  to  beg^n,  the  ^wftx 
probandi  substantially  lying  upon  them.  Midland  R.  Co.  v.  Great  Western 
R.  Co.  (No.  2),  2  Nev.  &  Mac.  298. 

Construction, — Meaning  of  the  words  "  all  traffic  to  and  from  the  stations 
of  each  company"  in  an  agreement.  "  Through  traffic  under  an  agreement, 
what  is.'*  The  Central  Wales, etc.,  R.  Co.  v.  London,  etc.,  R.  Co.,  4  R. and 
Canal  Traffic  Cas.  i  o  i . 

Agreement  entered  into  by  the  provisional  committee  of  a  contemplated 
railway  company  to  lease  the  line. — Held,  not  binding  upon  the  company, 
afterwards  incorporated  by  act  of  parliament.  Monklands  R.  Cos.  v,  Glas- 
gow, Airdrie  and  Monklands  Junction  R.  Co.,  11  Scotch,  Sess.  Cas.,  2nd 
Ser.  1395. 

For  unequal  rates  cannot  be  enforced, — ^An  agreement  between  a  shipper 
of  goods  by  railroad  and  the  general  freight  agent  of  a  railroad  company, 
that  the  former  should  pay  the  regular  rates  of  freight  charged  to  and  paid 
by  the  public  generally  for  similar  services  and  like  distances,  and  that  the 
company  should  pay  back  to  the  shipper,  by  way  of  rebate,  a  portion  of 
the  freight  so  charged  and  paid,  thereby  giving  to  him  a  less  rate  for  trans- 
portation than  is  given  to  the  public  generally,  is  void,  as  in  violation  of 
the  statute  approved  May  2,  1873  (Rev.  Stat.  1874,  p.  816),  against  unjust 
discriniination  between  shippers,  and  such  rebates  of  freight  cannot  be 
recovered  by  the  shipper  from  the  company.     Unjust  discrimination  by 
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common  carriers  is  not  sanctioned  by  the  common  law.  When  a  contract 
is  forbidden  by  the  common  or  statute  law,  no  court  either  of  law  or 
equity  will  lend  its  assistance  to  give  it  effect.  Indianapolis,  D.  &  S.  R. 
Co.  V.  Ervin  (Illinois,  Oct.,  1886),  27  Am.  &  Eng.  R.  R.  Gas.  8. 

Pro  rating  through  Freights — Agreement  and  Refusal  to  pro^rate^Le^ 
gality  of, — The  defendants,  owning  a  short  railway  from  New  Orleans  to 
Lake  Pontchartrain,  and  one  Morgan,  owning  a  line  of  steamers  plying 
from  the  lake  terminus  to  Mobile,  and  the  plaintiffs  and  other  parties 
owning  two  other  steamers  in  the  same  trade,  an  arrangement  was  made  by 
defendants  with  Morgan,  and,  temporarily  with  the  proprietors  of  the 
other  steamers,  respectively,  to  share  pro  rata  the  through  freight  from 
New  Orleans  to  Mobile.  It  appeared  that  this  arrangement  was  unprofit- 
able to  the  defendants,  for  the  lines  of  steamers,  by  competing  and  lower- 
ing the  rates  of  freight,  greatly  reduced  the  share  coming  to  the  railway. 
The  defendants  therefore  entered  into  an  agreement  with  Morgan  by  which 
the  latter  loanjsd  them  $250,000,  and  the  former  agreed  to  pro-rate  with 
him  the  through  freight  from  New  Orleans  to  Mobile,  and  to  charge  all 
other  steamers  the  tariff  rates  paid  by  the  public  generally.  The  plain- 
tiffs immediately  laid  up  their  steamer  and  sued  for  damages,  on  the 
ground  that  this  pro-rating  with  Morgan  and  refusing  to  further  pro-rate 
with  plaintiffs  was  an  illegal  eombination  with  Morgan  to  confer  on  him 
an  unlawful  monopoly  and  preference.  Held.thdX  the  act  of  defendants 
was  not  in  contravention  of  any  statute  of  Louisiana,  or  any  principle  of 
her  jurisprudence ;  that  they  mighp  agree  or  refuse  to  pro-rate  through 
freight  with  anybody,  and  the  plaintiffs  could  not  complain  of  a  refusal  to 
pro-rate  with  them ;  and  that,  as  common  carriers,  in  the  absence  of  stat- 
utory prohibition,  their  acts  in  the  premises  were  not  unlawful.  Towboat 
Company  v.  Railroad  Company,  24  La.  An.  i. 

Agreement — The  Llanelly  R.  Co.,  being  in  want  of  money  to  complete  an 
extension  line,  applied  to  the  Northwestern  R.  Co.  for  a  loan  of  £^jooo,  and 
it  was  agreed  that  the  Northwestern  Company  should  lend  the  money,  and 
having  running  powers  over  the  lines  of  the  Llanelly  Company,  an  agree- 
ment under  seal  as  to  running  powers  was  entered  into  and  acted  upon  for 
some  time,  but  afterwards  the  Llanelly  Company  gave  three  months'  notice 
to  determine  it,  and  after  the  expiration  of  that  period,  the  latter  company 
having  refused  to  admit  the  right  of  the  former  to  terminate  the  agree- 
ment, the  Llanelly  Company  filed  their  bill,  praying  for  a  declaration 
that  the  agreement  was  determined,  and  that  an  injunction  might  be  issued 
against  the  Northwestern  Company  to  restrain  them  from  running  their 
trains  over  the  Llanelly  Company's  line.  The  agreement  contained  no 
stipulations  as  to  its  duration  or  as  to  the  terms  on  which  it  might  be  put 
an  end  to.  Held,  that  an  agreement  of  that  character  which  contained  no 
stipulations  as  to  its  duration,  or  as  to  the  terms  on  which  it  might  be  put 
an  end  to,  was  one  having  a  permanent  and  continuing  operation,  deter* 
minable  only  by  mutual  agreement.  Llanelly  R.  Co.  &  Dock  Co.  v,  Lon* 
don  and  Northwestern  R.  Co.,  L.^R.,  8  Ct.  App.  942. 
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AcKSEMEST^Cantinuid.  • 

To  carry  between  Competitive  Stations  at  equal  Fares, — The  Midland 
and  Great  Western  R.  Cos.  entered  into  an  agreement  to  carry  passenger 
traffic  between  competitive  stations  at  "  equal"  fares,  the  amount  of  such 
fares  to  be  determined,  in  case  of  difference,  by  arbitration.  On  a  refer- 
ence to  the  Railway  Commissioners,  under  the  Regulation  of  Railways 
Act,  1873,  S.  8,  to  fix  the  equal  first-class  rate  between  the  competitive 
stations :  Held,  that  the  agreement,  so  far  as  it  neutralized  the  benefits 
of  competition  should  be  constructed  strictly.  Held,  also  that  in  defin- 
ing "competitive  stations"  a  difference  of  distance  was  not  material, 
and  that  particular  places  on  the  lines  of  both  companies,  though  the 
course  between  them  might  be  much  more  circuitous  in  the  one  case 
than  in  the  other,  were  competitive  in  the  sense  of  the  agreement.  As, 
however,  between  many  of  these  places  there  was  practically  no  more 
competition  than  if  only  one  route  existed,  the  application  was,  on  the 
hearing  of  the  case,  narrowed  to  places  where  the  two  companies  could 
effectively  compete  with  each  other.  Held,  further,  that  the  company 
which  had  the  chief  control  of  the  traffic,  or  to  which  the  traffic  mainly 
or  properly  belonged,  by  reason  of  having  the  shorter  or  more  direct  route,, 
or  the  route  being  on  their  main  line,  or  the  like,  should  have  the  control 
in  fixing  the  amount  of  the  governing  rates  in  the  absence  of  any  agree- 
ment or  special  circumstances  to  the  contrary ;  and  that  when  a  company, 
from  the  circumstances  of  the  case,  could  not  carry  at  a  profit,  it  should 
not  be  the  company  to  fix  the  common  rate  required  by  such  an  agree- 
ment as  the  above  as  it  could  not  benefit  itself,  nor  could  it  be  the  best 
judge  of  what  would  be  beneficial  to  its  neighbor.  Midland  R.  Co.  v. 
Great  Western  R.  Co.,  2  Nev.  &  Mac.  88. 

Working — Construction — Costs, — In  a  working  agreement  between  two 
railway  companies,  a  clause  whereby  the  working  company  agreed  to 
maintain,  manage,  man,  stock,  work,  and  use  the  owning  company's  rail- 
way, so  as  properly  to  develop  and  accommodate  not  only  the  through 
traffic,  but  also  the  local  traffic  of  the  district,  to  be  served  by  the  owning- 
company's  railway,  considered. 

Another  clause  provided  for  the  equal  division  between  the  companies 
of  the  gross  receipts  of  traffic  on  the  owning  company's  railway,  deducting- 
one  moiety  of  station  to  station  terminals,  and  also  deducting  mileage 
proportion  and  terminals  due  to  any  other  company  in  respect  of  such 
traffic.  Held,  that  the  receipts  subject  to  such  division  must  comprise  one 
moiety  of  the  two  terminals  which  were  included  in  gross  receipts,  and 
not  merely  one  moiety  of  the  terminal  at  the  owning  company's  end  of 
the  journey,  and  that  "  any  other  company"  referred  to  any  third  com- 
pany interested  in  particular  traffic,  and  not  to  the  working  company. 
The  applicants  having  established  some,  though  not  every,  part  of  their 
application,  were  granted  one  half  of  their  costs.  Harborne  R.  Co.  v, 
London  &  Northwestern  R.  Co.  (No.  2),  2  Nev.  &  Mac.  326. 
^  Allowance  for  Cartage. — ^Thompson  v,  Lond.  &  N.  W.  R.  Co.,  & 
Nev.  &  Mac.  115. 
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Alternate  Routes. -^ec  Caledonian  R.  Co.  v.  North  Britisli  R.  Co.r 

3  Nev.  and  Mac.  403  ;  Central  Wales,  etc.,  R.  Co.  v,  London,  etc.,  R.  Co.^ 

4  R.  &  Canal  Traffic  Cas.  loi ;  Same^z'.  Same,  lb.  211;  Swindon,  etc.,. 
R.  Co.  V.  Great  Western,  etc.,  R.  Co.,  lb.  349. 

Amending  Rule. — Proceedings  Generally, — The  railway  commis* 
sioners  have  full  powers  of  allowing  the  proceedings  before  them  to  be 
amended,  and  will  exercise  such  powers  liberally,  so  as  to  give  effect  to  the 
provision  of  the  Regulation  of  Railways  Act,  1873.  Corporation  of  Dover 
V,  Southeastern  &  London,  Chatham  &  Dover  R.  Cos.,  i  Nev.  and 
Mac.  349.  See  Bazendale  v.  Great  Western  R.  Co.,  lb.  191 ;  Baxendale 
V.  North  Devon  R.  Co.,  lb.  iSo ;  Cooper  v,  London  &  Southwestern  R. 
Co.,  lb.  185. 

Amendment. — At  hearing  by  adding  complaint  under  section  14  of  the 
Regulation  of  Railways  Act,  1873,  allowed.  Young  v.  Gwendraeth  Val- 
leys R.  Co.,  4  R.  &  Canal  Traffic  Cas.  247. 

Appeal. — Book  of  Rates, — Case  for  the  opinion  of  a  superior  court  by 
way  of  appeal  from  an  order  enjoining  a  railway  company  to  keep  rate 
books,  pursuant  to  section  14  of  the  Regulation  of  Railways  Act,  1873,  re* 
fused  on  the  ground  that  the  question  as  to  what  constitutes  a  "  station" 
under  that  section  is  a  question  of  fact  depending  upon  the  circumstances 
of  the  case.    Jones  v.  Northeastern  R.  Co.,  2  Nev.  &  Mac.  213. 

Collection  of  Traffic — Special  Services  and  Charges, — Case  for  the  opin* 
ion  of  a  superior  court,  refused  on  the  question  whether  a  railway  com- 
pany were  bound  to  run  over  a  foreign  line  and  collect  traffic  therefrom 
without  receiving  any  remuneration  for  so  doing  other  than  the  mileage 
rate  chargeable  on  their  own  railway,  on  the  ground  that  it  was  a  question 
of  reasonableness,  which  was  a  question  of  fact;  and  on  the  question 
whether  the  company  were  entitled  to  charge  the  tolls  mentioned  in  their 
act  for  certain  traffic,  on  the  ground  that  it  involved  the  question  whether 
the  company  were  carriers  or  merely  toll-takers,  which  was  a  question  of 
fact ;  but  granted  on  the  question  whether  or  not  the  company  were  bound 
to  supply  wagons  for  the  traders'  traffic  under  the  provisions  of  their 
special  acts.  Watkinson  v,  Wrexham,  Mold,  etc,  R.  Co.,  3  Nev.  &  Mac 
5.  164. 

Construction  of  Lease^^Arbitration, — Case  for  the  opinion  of  a  superior 
court,  refused  on  the  question  whether  or  not,  according  to  the  true  con- 
struction of  a  railway  lease  and  the  statutes  referred  to  in  it,  the  lessors 
were  bound  to  execute  or  pay  for  certain  additional  works,  on  the  ground 
that  the  parties  had  agreed  in  the  lease  to  refer  such  question  to  arbitra- 
tion, and  that  it  would  be  inexpedient  to  set  aside  that  mode  of  settle- 
ment, especially  after  the  commissioners  had  given  their  decision  as 
arbitrators.  Southwestern  R.  Co.  v,  Staines,  etc.,  R.  Co.,  3  Nev.  &  Mac.  54. 

Case  for  the  opinion  of  a  superior  court,  refused,  as  to  the  meaning  of 
the  words  *'  actual  cost"  in  a  certain  award  made  under  an  Act  of  Parlia- 
ment, on  the  ^ound  that  it  was  not  a  question  of  law ;  but  granted  as  to 
whether  the  award  required  the  actual  cost  to  be  so  restricted,  as  regards 
what  it  comprised  as  that  the  account  of  each  half  year  should  show  a 
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balance  available  to  be  paid  to  the  S.  Company.    Sevenoaks,  etc.,  R.  Co. 
V,  Chatham  &  Dover  R.  Co.,  3  Nev.  &  Mac.  75,  287. 

Case  for  the  opinion  of  a  superior  court,  granted  on  the  question 
whether  the  commissioners  had  power,  under  sections  11  and  12  of  the 
Regulation  of  Railways  Act,  1873,  to  allow  and  apportion  through  rates 
and  tolls,  which  would  give  to  the  forwarding  companv  less  tolls  than 
the  gross  tolls  given  to  them  under  their  acts,  and  which  would  deprive 
them  of  certain  privileges  granted  to  them  by  their  said  acts ;  and  on  the 
question  whether  the  nth  section  applied  to  railway  and  canal  compa- 
nies who  were  not  carriers;  and  also  upon  the  question  whether,  upon 
the  true  construction  of  sub-section  8  of  section  11,  it  was  or  was  not 
sufficient  for  the  purpose  of  limiting  the  commissioners'  discretion  in  the 
apportionment  of  a  through  rate,  that  one  of  the  companies  affected  by 
the  through  rate,  having  a  portion  only  of  another  line  of  communication 
between  the  same  termini  as  those  of  the  through  route,  should  be  legally 
charging  upon  local  traffic  of  alike  description,  carried  by  a  like  mode  of 
transit  over  such  portion  of  the  said  other  line,  rates  per  mile  higher  than 
the  mileage  rates  apportioned  to  them  out  of  the  through  rates.    Warwick 

&  Birmingham  Canal  Co.  t/.  Birmingham  Canal  Co.,  etc,  3  Nev.  &  Mac 
127,  324. 

Continuous  Line  of  Railway  Communication. — Case  for  the  opinion  of 
a  superior  court,  granted  on  the  question  whether,  upon  the  true  construc- 
tion of  the  Railway  and  Canal  Traffic  Act,  1854,  the  cases  in  which  a  rail* 
way  company  was  bound  to  provide  facilities  for  receiving  and  forwarding 
by  its  railway  traffic  coming  by  another,  which  formed  with  it  a  continuous 
line  of  communication,  were  or  were  not  confined  to  cases  in  which,  in  the 
existing  state  of  the  two  railways,  it  was  reasonably  possible  for  the  former 
company  to  take  over  such  traffic  at  the  point  of  junction.  Victoria  Col* 
liery  Co.  v,  Neath  &  Brecon  and  Midland  R.  Cos.,  3  Nev.  &  Mac.  40. 

Illegal  Charges, — Case  for  the  opinion  of  a  superior  court  granted  on 
the  question  whether  upon  the  true  construction  of  the  Railway  and  Canal 
Traffic  Act,  1854,  section  2,  a  railway  company  did  or  did  not  afford,  ac- 
cording to  its  powers,  all  reasonable  facilities ;  if  it  made  illegal  or  exces- 
sive charges  for  the  conveyance  of  traffic ;  and  whether,  where  a  railway 
company  carried  and  conveyed  traffic  upon  its  railway,  it  could,  by  a  notice, 
relieve  itself  from  the  obligation  of  carrying  at  rates  not  exceeding  those 
which  had  been  fixed  by  parliament.  Aberdeen  Commercial  Co.  v.  Great 
North  of  Scotland  R.  Co.,  3  Nev.  &  Mac.  225. 

Practice  In, — Upon  the  argument  of  a  case  stated  by  the  railway  com- 
missioners under  section  26  of  the  R^^lation  of  Railways  Act,  1873,  ^^^ 
counsel  for  the  party  seeking  to  alter  the  status  in  quo  has  the  right  to 
begin.  Watkinson  and  others  v,  Wrexham,  Mold  &  Connah's  Quay  R. 
Co.,  3  Nev.  &  Mac.  164. 

Terminal  Sennce, — Case  for  the  opinion  of  a  superior  coifrt  refused  on 
the  question  whether  the  railway  company,  in  using  or  giving  the  use  of 
sidings  for  shunting,  or  handling  of  goods  and  other  like  services,  "  per- 
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formed  a  terminal  service"  within  the  meaning  of  their  special  acts,  on  the 
ground  that  the  commissioners  were  not  authorized  to  state  a  case  on 
such  a  point,  because  their  decision  as  to  terminal  charges  was  expressly 
made  binding  in  courts  in  all  legal  proceedings  whatsoever.  Chatterly 
Iron  Co.  V,  North  Staffordshire  R.  Co.,  3  Nev.  &  Mac.  238. 

Through  Rates, — Case  for  the  opinion  of  a  superior  court  refused  on 
the  ground  that  the  decision  was  based  on  questions  of  fact  and  not  of 
law.  Central  Wales  &  Carmarthen  Junction  R.  Co.  v.  Great  Western  R. 
Co.,  2  Nev.  &  Mac.  191. 

Through  Rates — Sea  Traffic. — Case  for  the  opinion  of  the  Court  of  Ses- 
sion in  Scotland  as  to  the  title  of  the  applicants  to  apply  for  through 
rates  under  the  nth  section  of  the  Regulation  of  the  Railways  Act,  1873. 
And  as  to  wliether  steamboat  traffic  was  within  that  section,  granted ;  but 
refused  on  the  question  as  to  whether  there  was  any  evidence  to  show 
that  the  granting  of  through  rates  was  a  due  and  reasonable  facility. 
Greenock  &  Wemyss  Bay  R.  Co.  v.  Caledonian  R.  Co.,  2  Nev.  &  Mac.  238. 

Undue  Preference, — Case  for  the  opinion  of  a  superior  court  refused 
upon  the  question  whether  the  commissioners  ought  not  to  have  dismissed 
on  application  under  section  2  of  the  Traffic  Act,  1854.  on  the  ground  that 
the  applicants  had  omitted  to  show  that  the  prejudice  complained  of  had 
caused  them  any  specific  damage,  and  that  the  prejudice  was  undue  and 
unreasonable.  Denaby  Main  Colliery  Co.  v,  Manchester,  Sheffield  & 
Linconshire  R.  Co.,  3  Nev.  &  Mac.  434. 

And  if  the  commissioners  erroneously  came  to  the  conclusion  that  there 
was  evidence  before  them  of  a  breach  of  section  2  of  the  Traffic  Act,  1854. 
this  is  an  error  in  law  in  respect  of  a  matter  within  their  jurisdiction,  and 
therefore  not  matter  for  prohibition  but  for  appeal^    lb. 

Case  granted  as  to  the  construction  to  be  placed  upon  a  section  of  a 
special  act  of  a  railway  company.  Tharsis  Sulphur  &  Copper  Co.  v,  London 
&  Northwestern  R.  Co.,  3  Nev.  &  Mac.  463. 

Approval  of  Working  KGKKEM&'^T'^bfecttonS'— Diversion  of  Traf- 
Jic-^-Competitive  Routes — The  S.  R.  Co.,  and  the  N.  W.  Co.  R.  applied 
for  the  approval  of  an  agreement  providing  for  the  working  of- the  line 
of  the  former  company  by  the  latter  in  perpetuity ;  certain  other  railway 
companies  and  the  corporation  and  traders  at  N.,  a  seaport  town  in  com- 
munication with  the  S.  line,  raised  objections  to  the  approval  of  the 
agreement,  the  principal  of  which  were  that  it  would  change  the  course  of 
traffic  which  went  to  N.  and  send  it  in  the  opposite  direction,  and  that  part 
of  the  S.  lyie  was  in  the  most  direct  line  of  communication  by  which  cer- 
tain traffic  could  be  carried  by  the  G.  W.  Railway  (which  competed  with 
the  N.  W.  R.)  and  the  working  of  the  S.  line  by  the  N.  W.  Co.  would  act 
unfavorably  on  such  traffic.  Held,  as  to  the  first  objection,  that  the  N. 
W.  Co.  must  make  arrangements  to  prevent  the  introduction  of  charges 
or  conditions  of  carriage  on-  the  S.  line,  which  might  cause  traffic  which 
would  otherwise  go  to  N.  to  go  in  the  opposite  direction ;  and  as  to  the. 
second  objection,  that  the  N.  W.  Co.  should  grant  running  powers  to  the 
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Approval  of  Working  Agrbbment— Clm/rffM^il 

G.  W.  Co.  over  the  part  of  the  S.  line  lying*  in  the  most  direct  line  of 
communication  between  the  G.  W.  line  and  N.  Subject  to  these  con- 
ditions, the  agreement  was  approved.  Sirhowey  R.  Co.  with  London  & 
Northwestern  R.  Co.,  2  Nev.  &  Mac.  264. 

Objections, — The  court  is  unwilling,  except  on  some  real  substantial  ob- 
jection to  a  working  agreement,  to  refuse  approval  of  it,  where  the  railway 
company  may,  perhaps,  in  consequence  lose  the  opportunity. of  being  able 
to  complete  their  railway  within  the  time  limited  by  their  act ;  the  fact 
that  the  company  who  under  the  agreement  are  to  work  the  line,  are  unable 
to  pay  a  dividend  on  their  capital,  and  unable,  with  their  existing 
resources,  to  keep  their  own  line  in  proper  repair,  is  not  a  sufficient  ground 
for  such  refusal  where  they  have  advantages  (such  as  a  line  adjoining  the 
line  agreed  to  be  worked)  over  any  other  company  who  would  compete 
for  the  working  of  the  line.  Senthle,  an  article  in  a  working  agreement 
entitling  the  working  company  to  transfer  the  right  to  work  the  line  to 
another  company  at  some  future  time  will  not  be  approved.  In  re  the 
working  agreement  between  the  West  Cork  and  Glen  Valley  R.  Cos.,  2 
Nev.  &  Mac.  334. 

Revision — Special  Act, — The  G.  Ry.  Act,  1862,  §  59,  after  reciting  that  an 
agreement  made  in  1862  and  scheduled  to  the  act  had  been  entered  into  be- 
tween the  provisional  directors  of  the  G.  R.  Co.  and  the  C.  Ry.  Co.  in 
relation  to  the  construction  and  maintenance  of  the  railway  and  works  by 
the  act  authorized  and  the  working  and  management  of  the  traffic  there- 
on, enacts  that  "  the  said  agreement  is  hereby  sanctioned  and  confirmed* 
and  shall  be  as  valid  and  obligatory  upon  the  companies  as  if  they  had 
been  authorized  by  this  fact  to  enter  into  the  said  agreement,  and  as  if  the 
same  had  been  duly  executed  by  them  after  the  passing  of  this  act  f  and 
section  61  enacts  that  "  it  shall  be  lawful  for  the  Board  of  Trade,  if  they 
think  fit,  on  the  expiration  of  ten  years  from  the  date  of  the  agreement* 
and  on  the  expiration  of  every  period  of  ten  years  from  the  time  when  any 
revision  thereof  shall  be  made  by  them  in  manner  herein  provided,  to 
cause  the  said  agreement  to  be  revised."  The  Regulation  of  Railways 
Act,  1873,  section  10,  enacts  that  the  following  powers  and  duties  of  the 
Board  of  Trade  shall  be  transferred  to  the  railway  commissioners,  namely : 
(i)  The  powers  of  the  Board  of  Trade  under  Part  III,  of  the  Railway 
Clauses  Act,  1863,  or  under  any  special  act  with  respect  to  the  approval  of 
working  s^reements  between  railway  companies.  .  .  .  And  the  provisions 
of  the  said  acts  conferring  such  powers  or  imposing  such  duties,  or  other- 
wise referring  to  such  powers  or  duties,  shall,  so  far  as  is  consistent  with  the 
tenor  thereof,  be  read  as  if  the  commissioners  were  therein  named  instead 
of  the  Board  of  Trade.  The  G.  R.  Co.  applied  to  have  the  said  agree- 
ment made  by  them  and  the  C.  Co.,  and  confirmed  under  the  59th  section 
of  their  special  act  as  aforesaid,  revised  by  the  railway  commissioners* 
Held,  by  the  commissioners,  that  they  had  no  jurisdiction  to  revise  an 
agreement  which  had  been  approved  by  parliament  and  which  the  Board 
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of  Trade  never  had  power  to  approve.    Greenock  A  Wem^s  Bay  R.  Co. 
V,  Caledonian  R.  Co.,  2  Nev.  &  Mac.  132. 

Approval  of  Working  Agreement.— See  lie  Taff,  Vale,  eta,  R.  Co.'s 
Working  Agreement,  4  R.  and  Canal  Traffic  Cas.  54. 

Arbitration. — Agreement  to  Refer — Confirmed  and  made  more  binding 
by  and  scheduled  to  Act — Completion  of  Works  to  Satisfaction  of  Engineers 
— Condition  precedent  to  Arbitration-^furisdiction  of  Railway  Commis- 
sioners— Prohibition — Regulation  of  Railways  Act,  1873,  s.  8. — The  solic- 
itors of  the  A.  and  B.  R.  Cos.,  and  the  solicitor  to  the  promoters  of  the 
C.  R.  Co.,  about  to  be  incorporated,  entered  into  an  agreement  which  pro- 
vided that  it  should  be  put  into  the  schedule  of  a  bill  then  pending 
in  parliament  for  the  incorporation  of  the  C.  Co.,  and  that  the  agree- 
ment should  be  confirmed  by  the  provisions  of  the  act  when  it  was 
passed.  The  act  of  parliament  enacted  (sec.  37)  that  "the  heads  of 
agreement  which  are  set  forth  in  the  schedule  of  this  act  are  hereby 
confirmed  and  made  binding  on  the  said  companies  respectively."  By 
clause  I  of  such  agreement  the  C.  Co.  agreed,  at  their  own  expense, 
to  make  and  complete  the  railways,  stations,  and  works  to  the  sat- 
isfaction of  the  engineers  of  the  three  companies ;  and  by  clause  2, 
**  from  and  after  the  time  when  the  railways  are  so  completed  and  author- 
ized to  be  open  for  public  traffic,"  the  A.  and  B.  companies  agreed,  at  all 
times,  at  their  own  joint  expense  and  risk,  to  maintain,  manage,  man, 
stock,  work,  and  use  the  C.  line  and  works ;  and  by  clause  18,  "all  difTer- 
«nces  between  the  three  companies,  or  any  two  of  them,  and  all  questions 
as  to  the  carrying  into  effect  the  provisions  of  this  arrangement,  shall  be 
determined  by  arbitration  under  'The  Railway  Companies  Arbitration 
Act,  1859.'  by  a  single  arbitrator  to  be,  if  not  agreed  on,  appointed  by  the 
Board  of  Trade,  with  ample  powers."  The  C.  Co.  applied  to  the  commis- 
sioners under  section  8,  of  the  Regulation  of  Railways  Act,  1873,  for  an 
order  enjoining  the  A.  and  B.  R.  Cos.,  at  all  times,  at  their  own  joint 
expense  and  risk,  to  manage,  maintain,  man,  stock,  work,  and  use  the 
C.  line  and  works  in  accordance  with  the  terms  of  clause  2  of  the  agree- 
ment. Held,  by  the  commissioners,  that  the  conditions  of  clause  i  of 
the  agreement  with  reference  to  the  satisfaction  of  the  engineers  had 
been  complied  with.  Held,  also,  by  the  commissioners,  that  they  had 
jurisdiction  under  section  8  of  the  R^^ulation  of  Railways  Act,  1873,  ^^^ 
the  arbitration  clause  in  the  agreement,  to  hear  and  determine  the  matter 
in  dispute,  and  that  the  railway  companies  were  bound  to  work  the  line 
jointly.  Held,  by  the  Queen's  Bench  Division  (Grove,  J.,  and  Smith,  J.), 
that  it  not  being  alleged  in  the  application  that  the  works  were  completed 
to  the  satisfaction  of  the  engineers,  the  commissioners  had  no  juris- 
diction to  entertain  the  application.  Held,  by  Smith,  J.  (Grove,  J.» 
dubitante),  that  the  C.  Companies  Act  (sec.  37)  did  not  make  the  pro- 
visions of  the  agreement  contained  in  the  schedule  to  that  act  "  provi- 
sions of  any  general  or  special  act,"  and  that,  consequently,  the  commis- 
sioners had  no  jurisdiction  to  entertain  the  application.  Halesowen  R« 
Co.  V,  Great  Western  R.  Co.,  et  aL,  4  Ry.  and  (janal  Traffic  Cas.  224. 
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Award  of  Arbitrator. — Security  far  Costs  of  Joint  Station — The 
award  of  an  arbitrator,  upon  a  reference  by  the  N.  &  R.  R.  Cos.» 
decided  that  a  joint  station,  portion  of  railway,  and  works  should  be 
constructed  by  the  R.  Co.,  and  that  the  costs  and  expenses  of  con- 
structing the  same  should  be  borne  and  paid  by  the  two  companies  in 
equal  shares.  The  companies  differed  first  as  to  the  length  of  line  to  be 
constructed  under  the  award ;  secondly,  as  to  an  alteration  (which  was 
also  a  great  improvement)  proposed  by  the  R.  Co.  in  the  mode  of 
carrying  out  the  award  by  substituting  an  incline  for  a  hoist  as  a  means 
of  raising  goods  from  a  low  to  a  high  level.  Held,  on  the  first  point,, 
that  upon  the  construction  of  the  award  the  contention  of  the  N.  Co. 
was  right ;  on  the  second,  that  the  N.  Co.,  not  having  objected  to  the 
alteration  when  informed  of  it,  must  be  presumed  to  have  consented  to 
it,  but  that  they  must  have  the  same  facilities  for  passing  to  and  from  the 
incline  that  the  R.  Co.  would  have,  and  authority  was  given  them  to 
defer  payment  of  their  share  of  the  cost  of  the  line  and  station  until 
these  were  given  them  to  the  satisfaction  of  the  court.  The  R.  Co. 
having  incurred  considerable  outlay  in  the  construction  of  the  joint 
station  and  line,  applied  for  an  order  for  payment  from  the  N.  Co.,  or 
that  the  latter  company  might  give  security.  The  N.  Co.  contended 
that  no  payment  was  due  from  them  until  the  works  were  completed. 
Held,  that  under  the  award  payment  must  be  concurrent  by  both  parties,, 
but  that  the  R.  Co.  were  not  entitled  to  be  paid  until  they  advanced  the 
side  of  the  works  in  which  the  N.  Co.  were  interested  as  far  as  their  own» 
but  that  in  the  mean  time  the  N.  Co.  must  give  security  for  the  costs 
and  expenses  incurred  by  the  R.  Co.  Isle  of  Wight  R.  Co.  v,  Ryde  and 
Newport  R.  Co.,  2  Nev.  &  Mac.  251. 

Settlement  of  Terms  of  User— Railway  and  Works — Jurisdiction  of 
Commissioners — The  Regulation  of  Railway r  Acts,  1873,  s.  8. — By  the 
Central  Wales  and  Carmarthen  Junction  Railway  Act,  1873,  sec  16,  the 
Central  Wales  &  Carmarthen  Junction  R.  Co.,  and  all  companies  or  per- 
.  sons  lawfully  working  or  using  their  railway,  were  authorized  to  run  over, 
work,  and  use,  with  their  engines  and  carriages,  and  for  the  purposes  of 
their  traffic,  so  much  of  the  Llanelly  R.  as  lies  between  the  ^^le  of  Townj 
R.  and  the  junction  with  the  Carmarthen  R.,  together  with  all  stations, 
booking-ofiices,  sidings,  works,  and  conveniences  connected  with  the  said 
'  portion  of  railway;  and  by  sec.  17,  the  terms, conditions, and  regulations 
to  which  the  Carmarthen  Junction  Co.  and  such  other  companies  and  per- 
sons should  be  subject  in  respect  of  said  use,  and  the  tolls  or  other  con- 
sideration to  be  paid  by  them  for  the  same,  should,  if  not  agreed  upon  be- 
tween them  and  the  companies  using  or  working  the  said  railway  of  the 
Llanelly  Co.,  be,  from  time  to  time,  determined  by  arbitration,  in  the 
manner  provided  by  the  Railway  Companies  Arbitration  Act,  1859. 
Upon  an  application  to  the  railway  commissioners  under  section  8  of 
the  Regulation  of  Railways  Act,  1873,  to  settle  the  terms  of  user  under 
section  17  of  the  Central  Wales  Act,  1873,  objection  was  made  to  the  hear- 
ing the  application,  on  the  ground  that  the  user  in  question  was  a  user 
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under  other  powers  than  those  given  by  the  Central  Wales  Act,  1873. 
Held  by  the  commissioners  (Mr.  Commissioner  Price  dissenting),  that 
part  of  the  user  was  under  that  act,  and  that  they  had  jurisdiction  to  en- 
tertain the  application.  Great  Western  R.  Co.  et  aL  v.  Central  Wales,  etc., 
R.  Co.  ei  aL,  4  Ry.  and  Canal  Traffic  Cas.  358.  See  also  Clonmel  Traders 
et  aL  V.  Waterford,  etc.,  R.  Co.,  lb.  92 ;  Midland,  etc.,  R.  Co.  v,  Dublin  & 
M.  R.  Co.,  lb.  145. 

Traffic  Agreement — Reference  to  Railway  Commissioners  under  the  Reg' 
nlation  of  Railways  Act ,  1873,  s.  8 — Jurisdiction — Injunction — Prohibition. 
— ^The  Railway  Companies  Arbitration  Act,  1859,  does  not  authorize  rail- 
way companies  to  refer  differences  between  them  to  arbitration,  but 
merely  authorizes  railway  companies  to  agree  to  a  reference  in  a  particular 
form  and  manner.  With  regard  to  differences  arising  in  the  course  of 
their  business,  railway  companies  have  power  to  agree  to  a  reference 
without  the  authority  of  an  act  of  parliament.  The  8th  section  of  the 
Regulation  of  Railways  Act,  1873,  does  not  apply  to  an  arbitration  clause 
inserted  in  an  agreement  between  railway  companies  made  in  pursuance  of 
a  special  act,  where  such  special  act  does  not  in  itself  require  or  authorize 
the  matters  comprised  in  the  arbitration  clause  to  be  referred.  A  working 
agreement  was  made  between  two  railway  companies,  the  agreement  was 
made  under  the  provisions  of  a  special  act,  but  there  was  no  clause  in  such 
act  requiring  or  authorizing  matters  in  difference  to  be  referred  to  arbitra- 
tion. A  dispute  afterwards  arose  between  the  companies  under  the  agree- 
ment, and  one  of  them  applied  to  the  commissioners  to  decide  it.  Upon 
application  by  the  other  company  for  prohibition,  on  the  ground  that  the 
commissioners  had  no  jurisdiction  to  entertain  the  application,  since  the 
dispute  was  not  required  or  authorized  to  be  referred  to  arbitration  under 
the  provisions  of  any  general  or  special  act.  Held,  by  the  Court  of  Ap- 
peal (reversing  the  decision,  of  Jessel,  M.  R.)f  that  the  railway  commis- 
sioners had  no  jurisdiction  to  determine  the  matter  in  dispute  between 
the  two  companies.  Waterford  &  Limerick  R.  Co.  v.  Great  Western  R. 
Co.,  3  Nev.  &  Mac.  546. 

A  working  agreement  between  two  companies,  made  in  pursuance  of  a 
special  act,  contained  a  general  arbitration  clause.  Held,  that  a  differ- 
ence under  this  agreement  was  a  difference  between  railway  companies 
under  the  provisions  of  a  special  act  required  or  authorized  to  be  referred 
to  arbitration  within  the  meaning  of  the  8th  section  of  the  Regulation  of 
Railways  Act,  1873.  The  Railway  Companys  Arbitration  Act,  1859,  s.  2, 
authorizes  railway  companies  to  refer  to  arbitration  any  matters  they 
might  lawfully  settle  by  agreement.  Qucere,  whether  any  difference  con- 
cerning matters  which  two  railway  companies  might  lawfully  settle  by 
agreement  is  a  difference  authorized  to  be  referred  to  arbitration  within 
the  meaning  of  sec.  8  of  the  Regulation  of  Railways  Act,  1873.  Port 
Patrick  R.  Co.  v,  Caledonian  R.  Co.,  3  Ner.  &  Mac.  189. 

Traffic  Agreement — Reference  to  the  Commissioners  under  the  Regulation 
of  Railways  Act,  1873,  s*  S* — ^'^  agreement  that  a  railway  company  should 
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work  and  use  the  railway  of  another  company,  "  so  as  properly  to  develop 
and  accommodate  not  only  the  through  but  also  the  local  traffic  of  the 
district  served  by  the  railway,  and  in  case  of  difference  that  the  matter 
should  be  referred  to  arbitration  under  the  Railway  Companies  Arbitra- 
tion Act,  1859,"  was,  by  a  subsequent  act  of  parliament,  incorporated 
with  and  made  to  form  part  of  the  act. 

An  application  was  made  by  the  owning  company  to  the  railway  com- 
missioners under  sec.  8  of  the  Regulation  of  Railways  Act,  1873,  ailing 
that  the  working  company  had  not,  within  the  meaning  of  the  agreement, 
so  worked  and  used  the  railway  as  to  properly  develop  and  accommodate 
the  through  traffic  mentioned  in  the  agreement.  The  commissioners  en- 
tertained the  application  and  determined  the  same  in  favor  of  the  work- 
ing company.  Case  granted  for  the  opinion  of  a  superior  court  as  to  the 
meaning  of  the  words  "  at  the  end  of  five  years"  in  the  agreement.  East- 
ern, etc.,  R.  Co.  V,  Midland  R.  Co.,  4  R.  and  Canal  Traffic  Cas.  323. 

Ardt/rah'ou^^Whtrt,  under  an  agreement  confirmed  by  act  of  parlia- 
ment, the  parties  were  bound  to  settle  by  arbitration  all  differences  that 
might  arise  between  them  as  to  the  meaning  and  effect  of  the  agreement, 
or  as  to  the  method  qf  carrying  it  out.  J/M,  that  the  jurisdiction  of  the 
courts  was  by  this  agreement  excluded,  and  that  all  disputes  arising  under 
it  must  be  settled  by  arbitration.  Caledonian  R.  Co.  v,  Greenock  and 
Wemyss  Bay  R.  Co.  (L.  R.),  2  Sc.  App.  347. 

Generally,  see  Swansea  Improvements  Tramwa3rs  Co.  v,  Swansea  and 
Mumbles  R.  Co.,  3  Nev.  &  Mac.  339. 

Attachment  for  Disobedience — Coal  Traffic.^-The  court  refused  to 
grant  an  attachment  against  a  railway  company  for  disobedience  to  a  writ 
of  injunction  under  the  Railway  and  Canal  Traffic  Act,  1854,  enjoining 
them  to  desist  from  giving  an  undue  preference,  in  respect  to  the  car- 
riogt  of  coals,  to  persons  carrying  coals  from  P.  or  other  places  to  or 
towards  certain  places  mentioned  in  the  rule,  the  affidavits  on  the  part  of 
the  company  showing  a  bona-fide  endeavor  on  their  part  to  conform  to  the 
order  of  the  court,  although  it  appeared  that  the  reformed  scale  of 
charges  still  operated,  in  some  other  respects,  injuriously  to  the  interests  of 
the  complainants,  and  advantageously  to  the  other  parties.  Ransome  v. 
Eastern  Counties  R.  Co.  No.  3,  i  Nev.  &  Mac.  1 16. 

Booking  Office.— See  South  Eastern  R.  Co.  v.  Railway  Commission- 
ers and  The  Corporation  of  Hastings,  3  Nev.  &  Mac.  464 ;  Dublin  and 
Meath  R.  Co.  v.  Midland  Great  Western  of  Ireland  R.  Co.,  ib.  379. 

Book  of  Rates. — A  company  refusing  to  show  their  rate  books  at 
stations  will  have  to  pay  the  costs  of  any  proceedings  which  the  parties 
in  the  absence  of  information  which  the  rate  books  would  have  afforded 
had  "  reasonable  and  probable  cause"  for  taking.  Clonmel  Traders,  et  ai^ 
V,  Waterford  &  L.  R.  Co.  4  Ry.  and  Canal  Traffic  Cas.  92. 

Carrier — Parcel  Rates, — Upon  application  by  a  carrier  for  an  order 
under  section  14  of  the  Regulation  of  Railways,  Act,  1873,  requiring  a  rail- 
way company  to  distinguish  in  their  book  of  rates  how  much  of  a  parcel's 
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rate  was  for  conveyance  on  the  line  and  how  much  for  other  expenses : 
J/M,  that,  as  it  was  proved  in  evidence  that  nothing  was  included  in  the 
rate  except  the  carriage  on  the  railway,  no  order  would  be  made.  Rob- 
ertson V.  Midland  Great  Western  R.  Co.  (Ireland),  2  Nev.  &  Mac.  409. 

Carrier — Parcel  Rates, — Upon  the  application  of  a  carrier,  who  col- 
lected and  carted  parcels  to  the  terminus  of  a  railway  company  for  con- 
veyiance,  for  an  order  requiring  the  railway  company  to  distinguish  in 
their  book  of  rates  how  much  of  their  parcels  rates  was  for  conveyance  on 
the  railway,  and  how  much  for  collection  or  cartage,  held^  that,  as  the 
railway  company's  parcel  rates  included  charges  for  other  services  besides 
conveyance,  they  must  distinguish  in  the  book  of  rates  at  the  terminus 
where  the  applicant's  parcels  were  received  for  conveyance,  how  much 
of  the  parcels  rates  was  for  conveyance  on  the  railway  and  how  much  for 
other  expenses,  and  must  specify  the  nature  and  detail  of  such  other 
expenses.    Robertson  v.  Great  Southern  &  Western  R.  Co.  2  Nev.  &  Mac 

374. 
Distinguishing  Rate — Competitive  Rate, — A  railway  company  are  bound 

under  sec.  14  of  the  Regulation  of  Railways  Act,  1873,  ^o  distinguish 
in  their  book  of  rates  and  distances  how  much  of  a  rate  chai^  is  for 
conveyance  and  how  much  for  terminal  expenses,  specifying  the  nature 
and  detail  of  such  expenses,  although  the  rate  charged  is  a  lump-sum 
rate  fixed  by  the  company — in  order  to  compete  with  other  lines.  Baily 
T/.  London,  Chatham  &  Dover  R.  Co.,  2  Nev.  &  Mac.  99. 

Mineral  Rates, — A  railway  company  arranged  their  mineral  traffic  into 
three  districts,  and  in  each  district  had  a  principal  or  central  station  at  which 
the  mineral  rate  books  were  kept.  No  books  of  mineral  rates  were  kept  at 
any  other  stations,  although  many  of  such  stations  were  close  to  the  large 
iron  works,  quarries,  and  coal  mines,  and  a  very  considerable  traffic  in  coal 
was  brought  down  by  rail  to  the  main  line  and  sent  forward  from  such 
stations,  or  from  sidings  near  them.  The  mineral  traffic  from  the  local 
stations  was  charged  and  booked  at  the  central  stations  only.  Held^  that 
this  arrangement  was  a  contravention  of  section  14  of  the  Regulation  of 
Railways  Act,  1873,  which  requires  a  railway  company  to  keep  "at  each 
of  their  stations  a  book  or  books  showing  every  rate  for  the  time  being 
charged  for  the  carriage  of  traffic  other  than  passengers  and  their  luggage 
from  that  station  to  any  place  to  which  they  book,"  and  that  the  obliga- 
tion to  keep  the  book  of  rates  at  the  station  from  which  the  rates  are 
charged  attaches  equally  whether  the  booking  is  done  there  or  elsewhere. 
Semble,  that  the  words  *'  to  which  they  book  "  in  section  14  of  the  Regula- 
tion of  Railways  Act,  1873,  mean  "  to  which  they  quote  a  rate."  To  an 
application  for  an  order  requiring  a  railway  company  to  distinguish  in  the 
rate  books  kept  at  each  of  their  stations  how  much  of  the  rate  was  for  the 
conveyance  of  the  traffic  on  the  railway,  and  how  much  for  other  expenses, 
the  railway  company  answered  that  the  rates  charged  were  mileage  rates 
within  their  parliamentary  powers,  and  were  not  made  up  of  separate 
sums.  Held,  that  an  order  to  distinguish  such  rates  should  be  made,  as  it 
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did  not  follow  that  the  whole  of  each  rate  was  for  conveyance  only,  and 
that  part  was  not  for  other  expenses.  James  v.  Northeastern  R.  Co.,  z 
Nev.  &  Mac.  208. 

Order  to  Distinguish  in  Books  of  Rates  and  Distances, — ^An  order  under 
section  14  of  the  Regulation  of  Railways  Act,  1873,  will  be  made  only  as 
to  rates  which  are  being  chained  by  a  railway  company  at  the  time  of  the 
application.  Even  if  the  difference  between  the  maximum  charge  which 
a  railway  company  may  be  entitled  to  make  for  conveyance  and  the 
amount  actually  charged  is  small,  the  railway  company  will  be  ordered  v> 
distinguish  how  that  difference  is  made  up.  The  amount  of  each  charge 
which  the  company  claim  a  right  to  make  in  connection  with  each  de- 
scription of  service  rendered  must  be  shown.  Hall  &  Co.  v,  London,  etc, 
R.  Co.,  4  Ry.  &  Canal  Traffic  Cas.  398. 

*•  Station" — Coal  Rates, — The  14th  section  of  the  Regulation  of  Railways 
Act,  1873,  requires  railway  companies  to  keep  at  their  stations  books  of 
rates  charged  for  the  carriage  of  traffic  (other  than  passengers  and  their 
luggage)  from  such  stations  to  places  where  they  book.  The  L.  &  N.  W. 
R.  Co.  carried  coals  in  owners'  wagons  from  certain  collieries ;  the  wagons 
were  loaded  and  made  into  trains  by  the  colliery  owners,  and  placed  by 
them  in  coal  sidings,  whence  they  were  taken  by  the  railway  companies' 
engines,  and  the  company  contended  that  they  were  not  bound  to  keep 
books  of  rates  in  respect  of  such  trafhc.  Held,  that  for  the  purpose  of 
coal  traffic  the  said  coal  sidings  were  "  stations"  within  the  meaning  of 
the  above  section,  and  that  the  companies  were  bound  to  keep  books 
of  rates  for  the  conveyance  of  coals  therefrom,  such  books  to  be  kept 
either  at  the  sidings  (if  accessible  to  the  public),  or  for  the  greater  conve- 
nience of  the  company  and  the  public  at  the  station  where  the  general 
merchandise  traffic  of  the  district  was  conducted.  Harbone  R.  Co.  v, 
London  &  North  Western  R.  Co.,  2  Nev.  &  Mac.  169. 

Terminal  Services  and  Charges — Order  Specifying  Nature  and  Detail 
of, — Section  14  of  the  Regulation  of  Railways  Act,  1873,  enacts  {inter  alia) : 
"The  commissioners  may  from  time  to  time  on  the  application  of  any 
person  interested,  make  orders  with  respect  to  any  particular  description 
of  traffic  requiring  a  railway  company  or  canal  company  to  distinguish 
in  such  book  how  much  of  each  rate  is  for  the  conveyance  of  the  traffic 
on  the  railway  or  canal,  including  therein  tolls  for  the  use  of  the  railway 
or  canal,  for  the  use  of  carriages  or  vessels,  or  for  locomotive  power,  and 
how  much  is  for  other  expenses,  specifying  the  nature  and  detail  of  such 
other  expenses."  Held,  that  the  words  "  specifying  the  nature  and  detail 
of  such  other  expenses"  require  a  railway  company  to  state  in  their  rate 
book  to  which  the  order  made  applies  what  terminal  services  they  under- 
take to  perform  with  regard  to  the  particular  traffic,  and  how  much  they 
charge  for  each  of  such  terminal  services,  and  that  a  railway  company 
does  not  sufficiently  comply  with  the  section  by  giving  a  list  of  the  various 
terminal  services  which  they  perform,  and  stating  what  their  total  charge 
is  for  the  whole  of  these  services.  (3olman  v.  Great  Eastern  R.  Co.,  4  R. 
&  Canal  Traffic  Cas.  108. 
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Terminal  Services  and  Charges — Regulation  of  Railways  Act,  1873,  Sec^ 
tion  14. — It  being  the  duty  of  a  railway  company  to  inform  any  person  in- 
terested, and  applying  to  it  for  information,  how  much  of  each  local  and 
through  rate  in  its  entirety  is  for  conveyance,  and  how  much  is  for  other 
expenses,  specifying  the  nature  and  detail  of  such  other  expenses ;  if  the 
information  is  withheld,  the  railway  commissioners  will,  on  application 
under  section  14  of  the  Regulation  of  Railwa3(s  Act,  1873,  order  it  to  be 
given,  and  to  be  made  public  by  proper  entries  in  the  rate  book,  and  will 
order  the  railway  company  to  pay  the  costs  of  the  proceedings  which  be- 
came necessary  for  the  purpose  of  obtaining  such  information.  Cairns  v. 
Northeastern  R.  Co.,  and  Coxon  v.  Northeastern  R.  Co.,  4  R.  &  Canal 
Traffic  Cas.  221. 

The  withdrawal  of  rates  by  a  railway  company,  after  an  application  has 
been  made  to  the  railway  commissioners,  will  not  disentitle  an  applicant 
to  an  order  under  section  14  of  the  Regulation  of  Railways  Act,  1873, 
calling  on  the  company  to  distinguish  how  the  rate  is  made  up.  Berry  v. 
London,  etc.,  R.  Co.,  4  R.  &  Canal  Traffic  Cas.  310. 

Through  Rates. — The  book  of  rates  which  a  railway  company  are  re- 
quired by  the  14th  section  of  the  Regulation  of  Railways,  1873,  to  keep  at 
their  stations,  should  show  all  rates,  local  as  well  as  through,  which  are 
being  charged  from  the  station  where  the  book  is  kept.  Through  rates 
need  not  be  shown,  in  whole  or  in  part,  at  any  other  station  than  the 
one  from  which  the  traffic  carried  at  through  rates  is  forwarded  in  the 
first  instance.    Oxlade  v.  Northeastern  R.  Co.,  3  Nev.  &  Mac.  35. 

It  is  the  duty  of  a  railway  company  to  inform  any  person  interested,  and 
applying  to  it  for  information,  how  much  of  each  local  or  through  rate  in 
its  entirety  is  for  conveyance,  and  how  much  is  for  other  expenses,  speci- 
fying the  nature  and  detail  of  such  other  expenses,  and  if  the  information  is 
withheld,  it  will  be  ordered  by  the  railway  commissioners  to  be  given  and 
to  be  made  public  by  proper  entries  in  the  rate-book.  A  railway  company 
is  not  required,  under  section  14  of  the  Regulation  of  Railways  Act,  1873, 
to  show  how  the  through  rates  quoted  by  it  are  divided  between  the 
railway  companies  receiving  them.  Watkinson  and  others  v,  Wrexham^ 
Mold  &  Connah's  Quay  R.  Co:,  3  Nev.  &  Mac.  446. 

The  applicants,  traders,  having  premises  connected  by  private  sidings 
with  the  goods  station  of  a  railway  company,  loaded  their  own  goods  and 
placed  the  wagons,  duly  loaded  and  labelled,  in  sidings  belonging  to  the 
railway  company,  and  the  only  work  of  a  terminal  station  which  the  rail- 
way company  had  to  perform  before  such  wagons  left  their  goods  stations 
was  that  of  arranging  them  in  proper  train  order.  In  the  case  of  goods 
consigned  to  such  traders,  the  unloading  took  place  on  their  own  premi- 
ses, the  railway  company  doing  part  of  the  haulage  from  their  goods  sta- 
tion to  the  complainant's  premises.  The  railway  company  charged  uniform 
mileage  rates  for  all  traffic,  including  that  of  the  complainants.  Held,  that 
the  rates  could  not  be  disintegrated  into  mileage  and  terminal  charges^ 
and  that  the  appTicants  were  not  entitled  to  a  reduction.  Howard  v.  Mid- 
land R.  Co.,  3  Nev.  &  Mac.  253. 
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.  See  also  Chatterly  v.  North  Staffordshire  R.  Co.,  3  Nev.  &  Mac.  24$  ; 
Robertson  v.  Great  Southern  &  Western  R.  Co.  (Ireland),  2  Nev.  &  Mac. 
374;  Robertson  v.  Midland  Gt.  Westn.  R.  Co.  (Ireland),  2  Nev.  &  Mac.  409. 

Branch  Railway.— See  Dublin  Whiskey  Distillery  Co.  v.  Midland 
Great  Western  R.  Co.  of  Ireland,  4  Railway  and  Canal  Traffic  Cas.  32. 

Brbating  Ground  (meaning  oO-— See  Bristol  &  Exeter  R.  Co.  v, 
Somerset  &  Dorset  R.  (>>.,  2  Nev.  &  Mac.  82. 

Brewers'  Traffic— See  Richardson  v.  Midland  R.  Co.,  4  Ry.  and 
Canal  Traffic  Co.  2 ;  Girardot  et  al,  v.  Midland  R.  Co.,  lb.  291. 

Bridge — Connecting  Platforms. — See  Southeastern  R.  Co.  v.  Railway 
Commissioners  and  Corporation  of  Hastings,  3  Nev.  &  Mac.  464. 

By-Laws. — A  canal  company  were  empowered  by  act  of  ptarliament  to 
make  by-laws  for  the  good  government  of  the  company,  and  for  the  good 
and  orderly  using  of  the  navigation.  Held^  that  this  power  did  not  author- 
ize the  company  to  make  a  by-law  that  the  navigation  should  be  closed 
on  every  Sunday  throughout  the  year,  and  that  no  business  should  be 
transacted  thereon  during  such  time ;  and  that  such  by-law  was  illegal  and 
void.  The  Calder  &  Hebble  Navigation  Co.  t/.  Pilling  and  others,  14 
M.  &  W.  76. 

Where  a  by-law  of  a  railway  company  imposes  certain  duties  on  passen- 
gers, and  lays  correlative  duties  on  the  company,  the  company  must 
strictly  have  complied  with  the  by-law  on  their  part  to  entitle  them  to  en- 
force it  against  the  passenger.  Jennings  v.  Great  Northern  R.  Co.,  35 
L.  J.,  Q.  B.  15 ;  L,  R..  i  Q.  B.7. 

Cabs. — See  Beadell  v.  Eastern  Counties  R.  Co.,  i  Nev.  &  Mac  56; 
Painter  v,  London,  Brighton  &  South  Coast  R.  Co.,  lb.  58. 

Canal — Maintenance  of  Canals-Management  by  Railway  Company, — A 
lailway  company  managed  a  canal,  collected  the  tolls,  repaired  the  weirs 
and  lock-gates,  and  paid  the  rents  due  by  the  proprietors  of  the  naviga- 
tion. Held,  that  they  were  a  railway  company,  "  having  the  management 
of  "  a  canal  within  the  meaning  of  the  Regulation  of  Railways  Act,  1873, 
s.  17;  but  that  having  discqntinued  the  management  and  collection  of 
tolls,  before  the  date  of  an  application  seeking  to  enforce  the  provisions 
pi  that  section  against  them,  they  had  relieved  themselves  from  liability 
to  maintain  the  canal  thereunder.  As  the  company  had  given  no  public 
notice  of  the  relinquishment  of  their  management,  they  were  ordered  to 
pay  half  the  costs  of  the  applicants.  Foster  v.  Great  Western  R.  Co.,  3 
Nev.  &  Mac.  14. 

Right  to  Navigate  by  Steam, — The  right  of  traverse  by  the  public  on  a 
canal  cannot  be  confined  within  the  state  of  science  as  it  existed  when  the 
undertaking  was  projected.  The  public  may  adapt  the  inventions  and  dis- 
coveries of  practical  science  to  secure  a  more  complete  and  efficient  enjoy- 
ment of  rights  conferred,  but  such  inventions  or  discoveries  must  not  inter- 
fere with  or  endanger  the  existence  of  the  property  in  or  over  which  such 
rights  exist.  A  carrier  claimed  a  right  to  navigate  a  canal  with  boats 
propelled  by  steam,  both  for  conveying  loads  as  well  as  fo^drawing  barges. 
Upon  a  bill  to  establish  the  right,  held,  after  experiments  made  by  an  en- 
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gineer  at  the  instance  of  the  court,  that  the  plaintiff  had  a  right  to 
adapt  modem  improvements  to  the  enjoyment  of  his  rights,  provided  such 
improvements  did  not  injure  the  canal  or  tend  to  destroy  its  existence. 
Case  V,  The  Midland  Counties  R.  Co.,  28  L.  J.,  ch.  726. 

Traffic — Reduction  of  Toils, — Upon  a  reference  to  the  railway  commis- 
sioners by  the  Board  of  Trade  under  37  and  38  Vic.  c.  40.  S.  6,  they  re- 
duced the  tolls  charged  by  the  Great  Western  R.  Co.,  upon  the  Kennet  and 
Avon  Canal  upon  the  complaint  of  traders  using  the  canal  under  the  pro- 
visions of  the  Great  Western  Act,  1852.  Wilts,  etc..  Traders'  Association 
V,  Great  Western  R.  Co.,  3  Nev.  &  Mac.  20. 

Canal  Tolls. — See  Denaby  Main  Colliery  Co.  v,  Manchester,  etc.,  R. 
Co.,  4  R.  &  Canal  Traffic  Cas.  28. 

Carrier. — See  generally  Dublin  &  Meath  R.  Co.  v.  Midland  Great 
Western  of  Ireland  R.  Co.,  3  Nev.  &  Mac.  379 ;  Thomas  v.  North  Stafford- 
shire R.  Co.  lb.  I ;  Aberdeen  Lime  Co.  v.  Great  North  of  Scotland  R. 
Co.  lb.  205 ;  Chatterly  Iron  Co.  v.  North  Staffordshire  R.  Co.,  lb.  205 ; 
Fishboume  v.  Great  Southern  &  Western  R.  Co.  (Ireland)  2  Nev.  & 
Mac.  224. 

Advising  Consume  of  Arrival  of  Train, — See  Western  Colliery  Co. 
V,  London  &  N.  W.  R.  Co.,  4  Ry.  &  Canal  Traffic  Cas.  258. 

Admission  of  Vehicle  into  Station  Yard. — ^An  omnibus  proprietor  who 
carries  passengers  and  their  luggage  for  hire  to  and  from  a  railway  station, 
cannot  maintain  an  action  against  the  company  for  refusing  to  allow  him 
to  drive  his  vehicle  into  the  station  yard.  Barker  v.  Midland  R.  Co., 
18  C.  B.  46. 

Admission  of  into  Railway  Station, — A  railway  company  is  not  liable  in 
an  action  by  a  common  carrier  of  goods  and  passengers,  for  refusing  to 
admit  him  within  the  precincts  of  one  of  their  stations.  Parker  v.  Midland 
R.  Co.,  27  L.  T.  107. 

Contract  for  carriage  of  Military  Stores — Payment  of  full  Rate — Recov^ 
ery  of  Excess, — A  carrier,  having  a  contract  for  his  own  benefit  with  the 
military  authorities  for  the  carriage  of  military  stores  and  baggage,  pro- 
duced to  the  railway  company  the  military  route  or  order  for  the  convey- 
ance of  military  stores  and  baggage,  accompanied  by  a  military  escort,  and 
required  the  company  to  carry  them  at  the  low  rates  prescribed  by  the 
5  and  6  Vict.  c.  55,  s.  20,  and  7  and  8  Vict.  c.  85,  s.  12  ;  but  the  company 
insisted  upon  charging  the  ordinary  rate,  which  was  paid  by  the  carrier : 
Held^  that  he  could  not  recover  back  the  excess  as  money  had  and  received 
to  his  use.  Robertson  v.  Great  Southern  &  Western  R.  Co.,  1 1  Ir.  R.  C,  L.  63. 

Carriage  of  packed  Parcels— Discrimination, — The  defendants,  a  railway 
company,  advertised  themselves  to  carry  parcels,  etc.,  from  London  to 
Glasgow  (though  their  own  line  ended  at  Preston),  and  habitually  received, 
booked,  and  carried  parcels  of  all  descriptions  from  London  to  Glasgow 
(receiving  prepayment  for  the  whole  distance),  having  made  arrange- 
ments with  other  companies,  by  which  the  defendants'  vans,  being  locked 
in  London,  were  carried  through  from  Preston  to  Glasgow,  under  tho 
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management  and  by  the  locomotive  power  of  other  companies.  The  de- 
fendants had  issued  written  orders  to  their  servants  that  "  packed"  parcels 
should  be  invoiced  to  termini  of  the  defendant's  line  only.  The  plaintiff 
had  received  notice  of  this  order,  but  it  had  never  been  enforced  against 
anyone  but  the  plaintiff,  and  the  defendants  had  knowingly  carried  packed 
parcels  from  London  to  Glasgow  since  the  order  was  issued ;  but  they  re- 
fused to  carry  a  packed  parcel  for  the  plaintiff  further  than  Preston.  Held, 
first,  that  by  the  8  &  9  Vict.  c.  20,  ss.  86,  87,  and  89  the  defendants  were 
in  the  position  of  common  carriers,  and  that  having  held  themselves  out 
and  acted  as  common  carriers  from  London  to  Glasgow,  they  were  bound 
by  the  common  law  to  receive  and  carry  all  goods  tendered  to  them  to  be 
carried  from  London  to  Glasgow,  although  the  latter  place  was  out  of 
England.  Secondly,  that,  being  common  carriers,  and  having  carried 
packed  parcels  for  some  other  persons,  they  were  bound  to  carry  them  for 
all.    Crouch  v,  London  &  Northwestern  R.  Co.,  7  Ry.  Cas.  717. 

Carrier — Extent  of  ObUgatiim. — ^The  86th  section  of  the  Railway 
Clauses  Consolidation  Act  (8  and  9  Vict.  c.  20),  is  an  enabling  provision ; 
and  if  a  company  act  as  carriers  they  are  not  bound  to  carry  all  kinds  of 
goods  from  and  to  every  station  on  the  line,  but  only  such  goods,  and  to 
and  from  such  places,  as  they  have  publicly  professed  to  do  and  have  con- 
venience for  that  purpose.  Johnson  v.  Midland  R.  Co.,  4  Ezch.  367,  and 
6  Ry.  Cas.  61. 

Charges — Recovery  of  Excessive, — ^The  plaintiff,  a  carrier,  sent  goods  by 
the' defendants  to  be  carried  on  their  line,  as  also  that  of  the  Great 
Western,  a  continuous  line;  he  objected  to  the  charges  as  excessive,  but 
paid  the  amount  claimed  under  protest,  making  no  tender  of  any  sum  as 
a  reasonable  charge.  Held^  that  he  was  entitled  to  recover  back  the 
amount  paid  above  what  was  a  fair  and  reasonable  charge  in  an  action  for 
money  had  and  received,  and  that  the  whole  sum  so  overpaid  was  recov- 
erable against  the  defendants,  though  a  portion  of  it  was  received  by  them 
as  agents  for  the  Great  Western  Railway  Co.  Parker  v.  Bristol  &  Exeter 
R.  Co.,  6  Ry.  Cas.  776. 

Discrimination  against  Carrier, — ^The  special  act  of  the  Great  Northern 
Railway  Co.  which  empowers  the  company  to  charge  for  the  carriage  of 
small  parcels  any  sum  which  they  may  think  fit  (8  Vict,  c  20),  is  incor- 
porated with  the  special  act ;  and  sec.  90,  while  it  empowers  a  company 
to  vary  the  tolls  upon  their  railway  as  they  may  think  fit,  provides  *'  that 
all  such  tolls  be  at  all  times  charged  equally  to  all  persons,  and  after  the 
same  rate,  in  respect  of  all  .  .  .  goods  of  the  same  description,  and  con- 
veyed by  a  like  carriage  passing  over  the  same  portion  of  railway  under 
the  same  circumstances,  and  no  reduction  or  advance  in  any  such  tolls 
shall  be  made  either  directly  or  indirectly,  in  favor  of  or  against  any  par- 
ticular company  or  person  using  the  railway."  Held,  that  the  company 
were  compelled  to  charge  all  persons  alike,  and  that  they  were  not  justi- 
fied in  chargring  a  carrier  more  than  the  rest  of  the  public  Crouch  v. 
Great  Northern  R.  Co.,  9  Exch.  557. 
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R^ulation  of  Railways  Act,  1873. — Division  of  Rates, — ^When  a  com- 
plaint is  made  that  a  railway  company  do  not  allow  a  sufficient  rebate 
from  a  cartage  rate  or  gross  rate,  including  the  charge  for  collection 
and  delivery  of  goods  conveyed  upon  their  line  to  those  who  cart  to  or 
from  the  company's  stations  for  themselves,  the  application  should  as  a 
general  rule,  in  the  first  instance  be  for  an  order  requiring  the  company  to 
distinguish  in  the  books  kept  at  each  of  their  stations,  and  open  to  the 
inspection  of  the  public,  how  much  of  the  rate  is  for  the  conveyance  of  the 
traffic  on  the  railway,  and  how  much  is  for  other  expenses,  specifying  the 
nature  and  details  thereof,  under  sec.  15  of  the  Regulation  of  Railways  Act, 
1873.  After  such  separation  of  the  cartage  rate  from  the  gross  rate,  if  the 
company  do  not  allow  to  carriers  performing  the  cartage  the  same  amount 
as  they  charge  to  the  public  for  such  service  when  performed  by  the  com- 
pany ;  or,  if  the  charge  be  made  too  low,  for  the  purposes  of  preventing 
competition,  the  same  amount  as  the  service  costs  the  company,  any  per- 
son injured  by  the  insufficient  allowance  may  apply  to  the  commissioners 
for  an  injunction  under  sec.  2  of  the  Railway  and  Canal  Traffic  Act,  1 854. 
or  for  an  order  under  sec.  15  of  the  Regulation  of  Railways  Act,  1873. 
Quare,  whether  the  company  are  not  bound  to  allow  in  such  cases  the 
charge  made  by  them  to  the  public  for  the  same  service,  or  in  cases  where 
that  is  not  a  satisfactory  test,  the  actual  cost  to  the  company  of  the  service, 
and  any  profit  which  may  accrue  thereon  to  the  company,  or  be  estimated 
by  them  in  respect  thereof.  The  company  must  allow  to  carriers  for 
cartage  of  parcels,  and  empties  the  same  amount  which  they  charge  to 
the  public,  and  allow  to  their  own  agents  in  respect  of  such  cartage^ 
It  is  no  ground  of  complaint  that  the  company  give  credit  to,  or  have  a 
monthly  ledger  account  with  certain  of  their  customers,  and  refuse  the 
same  to  persons  for  whom  goods  are  collected  and  delivered  by  carriers, 
unless  it  be  shown  that  the  difference  was  made  for  the  purpose  of  pre- 
venting competition  or  of  otherwise  injuring  the  complainant.  Goddard 
V,  London  &  Southwestern  R.  Co.,  i  Nev.  &  Mac.  308.  See  also 
Garton  v,  Bristol  &  Exeter  R.  Co.,  i  Nev.  &  Mac.  218;  Baxendale  v.  Lon- 
don and  South  Western  R.  Co.  lb.  231 ;  Palmer  v,  London  and  South- 
western R.  Co.,  lb.  243 ;  Palmer  v,  London,  Brighton  and  South  Coast 
R.  Co.,  lb.  271 ;  Baxendale  v,  Bristol,  and  Exeter  R.  Co.  lb.  229. 

Stamped  and  Unstamped  Parcels— Undue  Preference  of  themselves  by 
41  Railway  Company, — A  railway  company  had  two  scales  of  charges 
for  the  carriage  of  parcels  by  their  line.  One  of  the  scales  was  much 
lower  than  the  other,  but  was  only  applicable  when  the  parcels  to  be 
carried  by  it  fulfilled  certain  conditions  as  to  size  and  value,  and  were  pre- 
paid by  having  adhesive  stamps  affixed  to  them.  Both  the  scales  included 
delivery  from  the  railway  company's  receiving  offices  to  their  railway 
terminus.  The  railway  company  allowed  their  agent  for  carting  parcels 
from  their  receiving  offices  to  the  railway  terminus  id,  on  every  unstamped 
parcel  and  nothing  on  stamped  parcels;  the  agent  undertaking  to  cart 
the  stamped  parcels  for  nothing,  in  consideration  of  being  unpaid  id,  on 
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every  unstamped  parcel.  Upon  complaint  by  a  carrier  who  collected 
and  carted  stamped  and  unstamped  parcels  to  the  railway  company's, 
terminus,  that  although  the  trouble  and  expense  was  the  same  to  him 
whether  parcels  were  stamped  or  unstamped,  yet  the  railway  company 
allowed  him  nothing  in  respect  of  the  former:  Held^  that  the  railway 
company  had  not  given  an  undue  preference  either  to  themselves  or 
to  the  person  they  employed  as  their  carting  agent,  because  they 
charged  the  public  nothing  for  collection  and  the  collection  of  stamped 
parcels  cost  them  nothing,  the  carting  agent  consenting  to  carry  stamped 
parcels  gratis  in  consideration  of  being  paid  \d,  for  every  unstaniped 
parcel.  SembU,  such  an  arrangement  would  be  an  undue  preference  over 
a  carrier  who  only  carted  stamped  parcels.  Robertson  v.  Midland  Great 
Western  R.  Co.  (Ireland),  2  Nev.  &  Mac.  409 ;  see,  also,  Thompson  v.  Lon- 
don &  North  Western  R.  Co.,  2  Nev.  &  Mac.  115. 

Undue  Preference  of  Themselves  by  a  Railway  Company, — A  railway 
company  formerly  charged  a  uniform  rate  of  35.  td,  per  ton  on  all  goods- 
conveyed  on  their  line  between  R.  and  P.  The  goods  were  collected  and 
delivered  both  by  the  company  and  B.  at  a  charge  of  4j.  and  \od,  per 
ton.  The  company,  who  had  power  under  their  acts  to  impose  their 
own  rates  of  charge  for  carrying,  but  no  power  to  impose  tolls  for  collect- 
ing and  delivering,  raised  the  charge  for  carrying  to  &r.  4//.,  being  the 
aggregate  of  the  above  two  charges,  with  an  intimation  to  the  public  that 
they  would  collect  and  deliver  goods  free  of  all  charge.  The  real  purpose 
of  this  arrangement  was  to  compel  persons  desiring  to  have  their  go(^s 
conveyed  by  the  railway  to  employ  the  company  to  collect  and  deliver 
such  goods,  and  thus  to  secure  this  business  and  the  profits  upon  it  to  the 
company,  as  well  as  to  exclude  B.  from  competing  with  them  in  thi& 
department  of  business.  Held,  that  this  arrangement  was  an  undue  prefer- 
ence to  the  company  in  their  separate  capacity  of  carriers  other  than  on 
the  line  of  railway,  and  also  an  undue  prejudice  to  B.  Baxendale  v.  Great 
Western  R.  Co.,  i  Nev.  &  Mac.  202. 

A  railway  company  charged  certain  rates  for  the  conveyance  of  goods  oit 
their  line  from  P.  to  B.  .The  company  who  had  formerly  allowed  a  deduc* 
tion  in  respect  of  goods  delivered  and  received  at  the  P.  and  B.  stations  (as 
expense  of  carting  to  and  from  such  stations  was  thereby  saved  to  the  the 
company),  discontinued  making  such  allowance,  in  order  to  induce  persons 
who  sent  goods  by  the  railway  to  employ  the  company  to  collect  and  de- 
liver sucti  goods,  and  to  exclude  common  carriers  from  competing  in  this 
with  the  company.  Held,  that  though  no  profit  was  made  by  collectings 
and  delivering  the  goods,  the  system  of  charge  was  an  undue  prejudice  ta 
those  persons  who  did  not  wish  to  have  their  goods  collected  and  delivered 
for  them  by  the  company.  Garton  v,  Gt.  Westn.  R.  Co.,  i  Nev.  &  Mac.  214. 

Cattle. — See  Southeastern  R.  Co.  v.  Railway  Commissioners  and  the 
Corporation  of  Hastings,  2  Nev.  &  Mac.  464. 

Coal  Rates —Harborne  R.  Co.  v,  London  &  N.  W.  R.  Co.,  2  Nev. 
&  Mac.  169 ;  Jones  v,  N.  E.  R.  Co.,  2  lb.  208. 

72 


OoftlTrtflo.  COMMERCE  ACT.  Coal  Trafflfli 

Coal  Traffic. 

Coal  Traffic. — See  Local  Board  for  District  of  Newington  v.  North- 
eastern R.  Co.,  3  Nev.  &  Mac.  48 ;  Southwestern  R.  Co.  v,  Staines  R.  Co.» 
lb.  306 ;  Waikinson  and  others  v,  Wrexham,  Mold  &  Connah's  Quay  R. 
Co.  (No.  3),  lb.  446;  Victoria  Colliery  Co.  v.  Midland,  Neath  and  Brecon 
R.  Cos.,  lb.  35 ;  Locke  v.  Northeastern  R.  Co.,  lb.  44 ;  Denoby  Main 
Colliery  Co.  v,  Manchester,  Sheffield  &  Lincolnshire  R.  Co.,  lb.  426; 
Belfast  Central  R.  Co.  v.  Great  Northern  R.  Co.,  lb.  419 ;  Denaby  Main 
Colliery  Co.  v,  Manchester,  etc.,  R.  Co.,  4  Ry.  &  Canal  Traffic  Cas.  28 ; 
Broughton,  etc.,  Co.  v.  Great  Western  R.  Co.,  lb.  191 ;  Neston  Colliery 
Qo,v,  London,  etc.,  R.  Co.,  lb.  257;  Belfast  Central  R.  Co.  v.  Great 
Northern  R.  Co.,  lb.  159. 

Duty  Imfosed  an  Imported  Coal-^Liability  of  Railway  Company  to  Pay 
Duty, — A  private  act  of  parliament  imposed  a  duty  of,  2s,  per  chaldron 
upon  all  coal  "imported  and  landed  at  the  town  of  H.,  or  otherwise 
brought  or  delivered  within  the  limits  of  the  town."  The  act  gave  a 
remedy  against  the  shipowner  by  distraining  the  ship  and  tackle,  as  well 
as  the  coals,  in  default  of  payment.  At  the  time  that  the  act  was  passed,  no 
coals  were  brought  into  H.  except  by  sea.  Held,  that  coals  brought  into 
the  town  by  railway  were  liable  to  duty,  and  that  the  railway  company,  as 
the  persons  who  brought  the  coals  into  the  town,  were  primarily  liable  to 
pay  the  duty.    Great  Eastern  R.  Co.  v,  Harwich,  41  L.  T.  533. 

Preference  to  Corporation, — In  determining  whether  a  preference  show^ 
by  a  railway  company  to  one  of  its  customers  is  undue  or  unreasonable 
within  the  meaning  of  the  second  section  of  the  Railway  and  Canal 
Traffic  Act,  1854,  regard  should  be  had  to  the  benefit  and  convenience  of 
the  public,  and  also  to  the  convenience  of  the  railway  company  with  re- 
ference to  its  general  traffic.  Therefore,  when  a  railway  company  was 
compelled,  by  the  increase  of  its  business  to  separate  its  mineral  from  its 
goods  traffic  at  O.  station,  and  transferred  the  former  to  another  station, 
retaining  only  at  O.  station  the  mineral  traffic  in  favor  of  the  corporation 
of  M.,  who  lighted  M.  and  its  suburbs,  and  whose  gas-works  were  close  to 
O.  station,  communicating  therewith  by  a  siding,  so  that  such  traffic  could 
be  removed  at  once  from  the  O.  station  without  impeding  the  goods 
traffic :  The  commission  found  as  facts :  that  it  was  a  matter  of  public 
benefit  and  convenience  that  the  corporation  should  be  supplied  with  coal 
at  the  O.  station,  and  that  the  nature  and  magnitude  of  their  supplies  en- 
abled the  railway  company  to  make  such  special  arrangements  for  passing 
them  through  and  out  of  O.  station,  with  less  inconvenience  to  the  general 
and  ordinary  business  thereof  than  would  be  caused  by  carrying  for  the 
applicants,  and  therefore  held  that  the  preference  to  the  cor()oration  was 
neither  undue  nor  unreasonable.  Lees  v,  Lancashire  &  Yorkshire  R.  Co.» 
I  Nev.  &  Mac.  352.  See  also  Ransome  v.  Eastern  Counties  R.  Co.,  lb.  63 ; 
Oxlade  v.  Northeastern  R.  Co.,  lb.  72 ;  Harris  v,  Cockermouth  &  Work- 
ington R.  Co.,  lb.  97 ;  Nicholson  v.  Great  Western  R.  Co.  (No.  i),  lb.  121 ; 
Same  v.  Same  (No.  2),  lb.  143 ;  Oxlade  v.  Northeastern  R.  Co.  (No.  2),  lb. 
162 ;  West  V,  London  &  Northwestern  R.  Co.,  lb.  166. 
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Terminal  Charges — Extraordinary  Services — Construction  of  Special 
Act, — M.  R.  Co.  were  authorized  by  their  act  to  charge  for  coal  carried 
in  owner's  wagons,  a  rate  not  exceeding  \d,  per  ton  per  mile  for  convey* 
ance,  and  for  everything  incidental  to  conveyance,  and  also  reasonable 
sums  for  certain  terminal  and  extraordinary  services,  viz.,  loading,  covering 
and  unloading  of  goods,  delivery  and  collection,  and  any  other  services  in- 
cidental to  the  business  or  duty  of  a  carrier,  where  such  services,  or  any  of 
them,  are  or  is  {Performed  by  the  company,  and  warehousing  and  wharfage 
of  goods,  or  any  other  extraordinary  services  performed  by  the  company. 
Held^  upon  the  authority  of  the  Lancashire  &  Yorkshire  R.  Co.  v,  Gid- 
low,  that  haulage  and  shunting  in  marshalling  the  traffic  from  collieries 
were  services  incidental  to  conveyance,  and  that  back  haulage  of  empty 
wagons  was  not  a  service  for  which  a  charge  could  be  made  under  the 
clause  above  set  out ;  but  that  providing,  maintaining  and  working,  s^- 
nailing  and  interlocking  apparatus  at  a  junction  with  a  colliery  siding  was 
an  extraordinary  service,  within  that  clause,  because  it  was  a  service  from 
which  the  general  public  using  the  railway  derived  no  benefit,  but  was 
periormed  for  the  benefit  of  the  colliery  proprietors  alone,  and  that  yl. 
per  ton  was  a  reasonable  charge  in  respect  of  such  service.  Held^  also, 
that  providing  of  coal-shoots  for  unloading  of  coal  wagons  was  a  service 
within  the  above-mentioned  clause,  for  which  2d,  per  ton  was  a  reason- 
able charge.  Dunkirk  Colliery  Co.  v^  Manchester,  Sheffield  &  Lincoln- 
shire R.  Co..  2  Nev.  &  Mac.  402. 

Services  Incidental  to  Business  of  Carrier, — A  railway  company  were 
authorized  by  their  special  act  to  charge  a  sum  for  the  conveyance  of  coal 
along  the  line,  '*  including  the  tolls  for  the  use  of  the  railways  and  wagons 
or  trucks  and  locomotive  power,  and  every  expense  incidental  to  such 
conveyance,"  which  sum  was  to  be  a  maximum  sum,  except  in  certain 
cases,  the  exception  being  thus  expressed  :  *'  Except  a  reasonable  sum  for 
loading,  covering  and  unloading  of  goods,  and  delivery  and  collection, 
and  any  other  services  incidental  to  the  business  of  a  carrier,  where  such 
services,  or  any  of  them,  are  or  is  to  be  performed  by  the  company." 
Heldt  that  taking  the  wagons  of  a  colliery  owner  from  his  own  sidings  and 
attaching  them  to  the  trains,  or  returning  them  from  the  line  of  the  railway 
to  the  sidings  of  the  colliery  owner,  were  not  services  which  came  within 
the  meaning  of  the  exception.  At  some  of  the  stations  the  colliery  owner 
had  been  allowed  to  leave  his  coals  on  the  ground  adjoining  the  lines. 
Held^  that  this  might  have  been  made  the  subject  of  an  agreement  for 
payment  of  any  advantage,  but  did  not  come  within  the  description  of 
a  "  service"  contained  in  the  exception.  Lancashire  &  Yorkshire  R.  Co. 
v.Gidlow,  L.  R.  7.  H.  L.  517  ;  45  L.  J.  Ex.  625. 

Collection  and  Delivery.— See  Robertson  v.  Midland  G.  W.  R.  Co., 
2  Nev.  &  Mac.  409 ;  Manchester,  etc.,  and  Trent,  etc.,  R.  Cos.  v.  Guard- 
ians of  Carstor  &  Glandford  Brigg  Unions,  2  Nev.  &  Mac.  53;  Fish- 
bourne  V,  Great  Southern  &  Western  R.  Co.,  2  Nev.  &  Mac  224. 

Collection  of  Traffic— See  Watkinson  v,  Wrexham,  etc.,  R.  Co.,  3 
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Nev.  &  Mac.  5;  Watkinson  v.  Wrexham  Mold  &  Connah's  Quay  R.  Co., 
lb.  164 ;  Same  v.  Same,  lb.  446;  Thorsis  Sulphur  &  Copper  Co.  v.  London 
^  Northwestern  R.  Co.,  lb.  455. 

Commissioners'  Passenger  Regulation.— 4/^^^^^^'^^  ^^  Freight 
Trains, — ^The  regulations  of.  the  railroad  commissioners  fixing  the  rates  of 
fare  for  passengers  who  obtain  tickets  from  the  agents  of  the  companies 
at  their  depots,  as  well  as  for  those  who  do  not,  and  prescribing  the  man- 
ner in  which  ticket  offices  shall  be  kept  open  before  and  at  the*  arrival  of 
trains,  do  not  apply  to  freight  trains,  but  only  to  regular  passenger  trains. 
Partee  v,  Georgia  R.  (72  Ga.,  347),  27  Am.  &  Eng.  R.  R.  Cas.,  12. 

Commissioners'  Regulation  Amounting  to  Regulation  of  In- 
terstate Commerce. — An  order  of  the  board  of  railroad  commissioners 
of  the  State  of  Iowa,  made  under  the  authority  of  the  State,  that  a  rail- 
way company  shall  so  revise  and  alter  .its  interstate  distance  tariflf,  so  far 
as  relates  to  freight  shipped  from  points  within  the  State  to  points  without 
the  State,  and  from  points  outside  the  State  to  points  within  the  State,  as 
to  make  it  correspond  to  the  Iowa  local  distance  tariff,  is  contrary  to  sec. 
5,  art.  I.  Const.  U.  S.,  and  void.  State  v.  Chicago  &  N.  W.  R.  Co.  (Iowa, 
Dec,  1866),  27  Am.  &  Eng.  R.  R.  Cas.  15. 

Common  Carriers.— See  Oxladez/.  Northeastern  R.Co.  (No.  i),  i  Nev. 
A  Mac. ;  and  same  (No.  2),  lb.  p.  162. 

Competition. — See  Garton  v.  Bristol  &  Exeter  R.  Co.,  i  Nev.  &  Mac 
218 ;  Baxendale  v.  Great  Western  R.  Co.,  i  lb.  191 ;  Netshill  &  Lesmaha- 
gow  Coal  Co.  V,  Caledonian  R.  Co.,  2  Nev,  &  Mac  39 ;  Midland  R.  Co. 
-v.  Great  Western  R.  Co.,  2  Nev.  &  Mac.  88. 

Competitive  Rates.— See  Midland  R.  Co.  v.  G.  W.  R.  Co.,  2  Nev.  & 
Mac.  88 ;  Bailey  v,  London,  Chatham  &  Dover  R.  Co.,  2  lb.  99. 

Competitive  Routes. — See  Sirhowy  R.  Co.  with  London  &  N.  W.  R. 
Co.,  2  Nev.  &  Mac  264 ;  Central  Wales,  etc,  R.  Co.  v.  Great  Northern  R. 
Co.,  4  R.  &  Canal  Traffic  Cas.,  159  ;  Marlborough,  etc,  R.  Co.  v.  Great 
Western  R.  Co.,  lb.  349. 

Competitive  Stations.— See  Midland  R.  Co.  v.  G.  W.  R.  Co.,  2  Nev. 
A  Mac.  88. 

Consideration,  Adequate. — See  Nicholson  v.  Great  Western  R.  Co. 
(No.  I),  I  Nev.  &  Mac.  121. 

Consignment  Note. — Carrur-^Instruetion  as  to  DeUvery  of  Goods, — 
F.  &  Co.,  carriers,  delivered  to  a  railway  company,  at  their  station,  goods 
for  conveyance,  addressed  to  the  consignees.  With  such  goods  a  consign- 
ment note  was  handed  to  the  railway  company,  containing,  in  addition  to 
the  names  and  addresses  of  the  consignees,  the  words, "  To  the  care  of  F.  & 
Co."  The  railway  company  refused  to  recognize  the  latter  words,  and  de- 
livered the  goods  to  the  consignees  by  their  own  agents,  or  other  carriers. 
Held,  that  the  words,  "  To  the  care  of  F.  &  Co.,"  imported  that  the  goods, 
on  their  arrival  at  the  terminal  stations,  were  to  be  given  to  F.  &  Co.,  or 
their  agents,  for  delivery  to  the  consignees ;  that,  as  between  the  railway 
company  and  F.  &  Co.,  the  latter  were  the  consignors,  and  that  the  rail- 
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way  company  accepted  the  goods  upon  the  terms  stated  in  the  consign- 
ment note ;  and  that  the  railway  company  were  precluded  by  the  consign- 
ment note  from  being  at  liberty  to  employ  their  own  or  other  carriers  to 
deliver  th6  goods  from  their  railway  to  the  consignees,  and  should  have 
delivered  the  same  to  F.  &  Co.,  or  their  agents.  Fishboume  v.  Great 
S.  &  W.  R.  Co.  (Ireland),  2  Nev.  &  Mac.  224. 

Construction  of  Statute, — See  Watkinson  v,  Wrexham.  Mold  A 
Connah's  Quay  R.  Co.,  3  Nev.  &  Mac.  164;  Caledonian  v.  North  British 
R.  Co.  lb.  56. 

Continuous  Line  of  Railway.— See  Victoria  Colliery  Co.  v.  Mid- 
land and  Neath  and  Brecon  R.  Cos.,  3  Nev.  &  Mac.  35 ;  James  and  others 
V.  Tiff  Vale  and  Great  Western  R.  Cos.  lb.  540 ;  Hammons  et  al.  v.  Great 
Western  R.  Co.,  4  R.  and  Canal  Traffic  Cas.  181 ;  Uckfield  Local  Board 
V,  London,  Brighton  &  S.  E.  R.  Co.,  2  Nev.  &  Mac  214. 

Correspondence  of  Trains. — See  Passenger  Traffic,  Innes.  v,  Lon* 
don,  Brighton  and  London  &  S.  W.  R.  Cos.,  2  Nev.  &  Mac  155;  East 
London  R.  Co.  v»  London,  Brighton  &  S.  Coast  R.  Co.,  2  lb.  413. 

Costs. — See  Bazendale  v.  London  &  Southwestern  R.  Co.,  i  Nev.  & 
Mac.  231 :  Marriott  v.  London  &  Southwestern  R.  'Co.,  lb.  47 ;  Baxendale 
V,  North  Devon  R.  Co.,  lb.  180. 

Principle  on  which  awarded. — See  Nitshell  and  Lesmahagow  Coal  Com- 
pany V,  Caledonian  R.  Co.,  2  Nev.  &  Mac.  46 ;  Woodger  v.  Great  Eastern 
R.  Co.,  2  Nev.  &  Mac.  104.  A  railway  company  having  acted  bona  fide  in 
the  matter  the  subject  of  the  injunction,  and  with  no  intention  of  prejudi- 
cing the  complainants  as  rivals  in  trade  with  others,  the  injunction  was 
granted  without  costs.  Thompson  v.  London  &  N.  W.  R«  Co.,  2  Nev.  ft 
Mac  115. 

Cost  of  Conveyance.— See  Bellsdyke  Coal  Co.  v.  N.  British  R.  Co., 
2  Nev.  &  Mac.  105 ;  Holland  v,  Festmiog  R.  Co.,  2  lb.  278 ;  Thomp- 
son V,  London  &  N.  W.  R.  Co.,  2  lb.  185. 

Covered  Stations. — See  Caterham  R.  Co.  v.  Brighton  and  South- 
eastern R.  Cos.,  I  Nev.  &  Mac.  32. 

Damageable  Goods  Traffic— See  Thomas  v.  North  Staffordshire 
R.  Co.,  3  Nev.  &  Mac.  i. 

Damage. — Proof  of  , — Upon  application  to  the  railway  commissioners 
for  an  order  restraining  an  infringement  of  the  provisions  of  s.  2  of  the  Rail- 
way and  Canal  Traffic  Act,  1854,  it  is  not  necessary  to  prove  actual  damage, 
if  damage  can  be  inferred  from  the  circumstances.  Denaby  Main  Colliery 
Co.  V,  Manchester,  Sheffield  &  Lincolnshire  R.  C,  3  Nev.  &  Mac  426. 

Delay  in  Exercise  of  Running  Powers  Caused  by  Board  of 
Trade. — Bristol  ft  Exeter  R.  Co.  v,  Somerset  &  Dorset  R.  Co.,  2  Nev.  & 
Mac  82;  Midland  R.  Co.  z/.  G.  W.  R.  Co.,  2  lb.  88;  Caledonian 
R.  Co.  V,  Greenock  ft  Wemyss  Bay  R.  Co.,  2  lb.  122 ;  Caledo- 
nian R.  Co.  V,  N.  British  R.  Co.,  ^  lb.  285:  Harbome  R.  Co.  v, 
London  ft  N.  W.  R.  Co.,  2  lb.  325  ;  Central  Wales  ft  Carmarthen 
Junaion  R.  Co.  v.  G.  W.  R.  Co.,  2  lb.  191. 
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Delivery  of  Goods. — Carrier — Undue  Preference  of  Company  s  Agent, 
— Averments  that  a  railway  company  refused  to  give  effect  to  general 
orders  left  with  them  to  deliver  goods  arriving  at  their  stations  by  a  par- 
ticular carrier,  and  that  the  company  refused  to  hand  over  goods  for  de- 
livery by  a  particular  carrier,  to  whose  care  they  were  addressed:  Held^ 
no  relevant  allegations  of  a  contravention  of  the  2d  section  of  the  Railway 
and  Canal  Traffic.  Act,  1854,  and  therefore  not  sufficient  to  warrant  the 
^summary  procedure  provided  for  in  the  act.  Wannan  v»  Scottish  Central 
R.  Co.,  I  Nev.  &  Mac.  237. 

Carrier — Undue  Preference  of  Company* s  Agent, — The  Great  Western 
R.  Co.  had  an  office  at  Cirencester  for  the  reception  of  goods  to  be  car- 
ried by  them  on  their  railway,  and  an  agent  there,  to  whom  goods  arriving 
at  the  station  addressed  to  persons  residing  in  Cirencester,  was  intrusted 
for  delivery  on  account  and  for  the  profit  of  the  company.  The  com-- 
plainant,  a  common  carrier  at  Cirencester,  complained  that  the  company 
refused  to  recognize  or  act  upon  general  orders  signed  by  the  consignees 
of  goods,  directing  the  company  to  hand  over  to  him  (the  complainant) 
for  delivery  all  goods  which  might  arrive  at  the  Cirencester  station 
addressed  to  such  consignees,  but  that  they  required  him  (the  com- 
plainant) to  produce  on  each  occasion  a  special  order  describing  the 
particular  goods  which  the  consignees  desired  to  have  delivered  to 
them  by  him,  no  such  special  (or  any)  orders  being  required  from  their 
own  agent.  Held,  that  this  was  ground  for  an  injunction  under  the  Rail- 
way and  Canal  Traffic  Act,  1854,  sec.  2,  it  being  an  undue  and  unreason- 
able prejudice  to  the  complainant  in  the  conduct  of  his  business  of  a  car- 
rier, and  an  undue  preference  and  advantage  to  the  company  themselves. 
Parkinson  v.  Great  Western  R.  Co.,  i  Nev.  &  Mac.  280. 

Delivery  of  Traffic— See  Watkinson  and  others  v,  Wrexham,  Mold 
-&  Connah's  Quay  R.  Co.,  3  Nev.  &  Mac.  446;  Thomas  v.  North  Stafford- 
shire R.  Co.,  3  lb.  I. 

Demand  on  Company  to  Redress  Grievance. — See  Ilfracombe  Pub- 
lic Conveyance  Co.  v,  London  &  Southwestern  R.  Co.,  i  Nev.  &  Mac.  61. 

Developing  Traffic— See  Harbome  R.  Co.  v,  London  &  N.  W.  R. 
Co.,  2  Nev.  &  Mac.  326. 

Discrimination — Act  Prohibiting,  keld  constitutional  in  Georgia, — An 
act  of  the  Legislature  of  the  State  of  Georgia  approved  Oct.  14.  1879, 
entitled  "  an  act  to  provide  for  the  regulation  of  railroad  freight  and  (>as- 
■senger  traffics,"  etc.  etc.,  forbade  the  railroad  companies  of  the  State  from 
•charging  unfair  and  unreasonable  rates  of  freight  and  fare,  or  making  un- 
just discriminations  for  the  transportation  of  passengers  and  freights ;  and 
provided  for  the  appointment  of  a  commission  to  prescribe  reasonable 
and  just  rates  of  freight  and  passenger  tariffs,  to  be  observed  by  all  the 
companies  doing  business  in  the  State  on  the  railroads  thereof.  Held, 
that  such  act  was  not  in  violation  of  either  the  constitution  of  the  United 
States  or  of  the  State  of  Georgia ;  and  that  the  question  whether  the  rates 
prescribed  by  the  legislature,  either  directly  or  indirectly,  were  just  and 
reasonable,  was  one  which,  under  the  constitution  of  the  State,  the  legi»* 
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lature  might  determine  for  itself.     Tilley  v.  Savannah,  etc.,  R.  Co.,  5  Fed. 
Reptr.  641 ;  i  Am.  &  Eng.  R.  R.  Cas.  615. 

Agreement  to  Discriminate  in  fctvor  of  certain  elevators. — ^A  railway  com- 
pany had  entered  into  an  agreement  with  the  owners  of  certain  elevators 
in  Chicago  not  to  deliver  grain  in  bulk  to  any  elevator  except  those  owned 
by  the  parties  agreed  with,  and  an  application  wa^  made  for  a  mandamus 
by  the  owpers  of  another  elevator,  not  parties  to  such  agreement,  seeking 
by  the  writ  to  compel  the  railway  company  to  deliver  to  said  elevator 
whatever  grain  in  bulk  might  be  consigned  to  it  upon  its  road.  It  was 
held,  that  the  company  could  make  no  such  injurious^  or  arbitrary  discrim- 
ination between  individuals  in  its  dealings  with  the  public.  C.  &  N.  W. 
R.  Co.  V.  People,  56  Illinois,  367. 

•  Carrier  *may  make  Discrimination  not  unfair —  What  is  unfair  is  for 
jury, — Railroad  companies  are  not  forbidden  by  the  common  law,  or  by 
the  constitution  and  statutes  of  the  State  of  Texas,  to  make  a  discrimina- 
tion in  their  rates  of  freight.  They  are  only  forbidden  to  make  an  unjust 
discrimination.  Whether  in  any  particular  case  the  discrimination  has 
been  unjust,  is  a  question  for  the  jury.  Houston  &  Texas  Central  R.  Co. 
V,  Rust  &  Dinkins  (Texas,  1882),  9  Am.  &  Eng.  R.  R.  Cas.  123. 

Carrier  may  resort  to  Discrimination  in  order  to  secure  freight  which 
he  would  otherwise  lose, — A  common  carrier  may  discriminate  in  favor  of 
persons  living  at  a  distance  from  the  end  of  the  route,  where  the  object  is 
to  secure  freight  which  would  otherwise  reach  its  destination  by  a  different 
route,  and  other  customers  not  in  like  condition  will  have  no  right  of 
action  because  of  the  discrimination  if  the  charges  made  against  them  are 
reasonable.  Rogan  v,  Aiken  (Tennessee,  1882),  9  Am.  &  Eng.  R.  R.  Cas.  201. 

Carrier  not  bound  to  carry  at  same  price  for  all, — A  common  carrier  is 
bound  to  carry  for  a  reasonable  remuneration,  but  is  not  bound  to  carry  at 
the  same  price  for  all.  Johnson  v,  Pensacola  &  Perdido  R.  Co.,  26  Am. 
Rep.  731. 

Charge  of  same  rate  per  ton  for  transportation  of  coal  from  group  of 
collieries  several  miles  apart  to  same  destination,  amounts  to, — Section  90  of 
the  English  Railways  Clause  Consolidation  Act,  1845,  provides  that  the 
toll  charged  by  railway  companies  for  the  carriage  of  goods  shall  be  charged 
equally  to  all  persons  and  after  the  same  rates,  in  respect  of  all  goods  of 
the  same  description  "  passing  over  only  the  same  portion  of  the  line  of 
railway,"  and  that  no  reduction  or  advance  in  any  such  tolls,  either  di- 
rectly or  indirectly,  in  favor  of  or  against  any  particular  person  using  the 
railway.  A  railway  company  carried  coals  to  a  point  upon  their  railway 
from  a  group  of  collieries,  placed  along  the  line  at  varying  distances  from 
that  point,  and  charged  tolls  at  one  rate  per  ton  in  respect  of  such  car- 
riage to  all  the  members  of  the  group.  In  an  action  for  overcharges  by 
the  owner  by  the  colliery  lying  nearest  to  the  point  of  carriage,  held, 
that  the  company  had  committed  a  breach  of  the  provisions  of  section  90^ 
which  section  applied  notwithstanding  that  the  termini  of  the  transit  over 
the  company's  line  from  the  group  to  the  point  of  carriage  differed  with 
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respect  to  each  colliery,  and  therefore  that  the  company  were  liable  in  the 
action.  Manchester^etc,  R.  Co.,  v,  Denaby  Main  Colliery  Co.  (L.  R.  12 
Q.  B.  Div.  674)>  18  Am.  &  Eng.  R.  R.Cas.482. 

Charges  must  be  without  favor  or  prejudice. — A  railroad's  charges  for 
freight  and  passengers,  although  they  may  be  changed  from  time  to  time, 
at  the  pleasure  of  the  company,  must  be  uniform  without  favor  or  preju- 
dice, of  the  several  classes  established  by  the  company.  Chicago,  etc.,  R. 
Co.  V,  Parks,  18  111.  460. 

Common-law  Rule,  action  for  Discrimination  practised  in  another  State. 
— At  common  law,  it  is  the  duty  of  a  common  carrier,  in  the  performance 
of  his  public  service  of  transportation,  not  to  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to  or  in  favor  of  any  person,  and 
not  to  subject  any  person  to  any  undue  or  unreasonable  prejudice  or  dis- 
advantage, in  respect  to  terms,  facilities  or  accommodations;  and  such 
carrier  is  liable  for  the  damage  caused  by  a  violation  of  this  duty.  This 
general  rule  of  the  common  law  is  approved  and  confirmed  by  Gen.  Stat., 
ch.  149.  An  action  lies,  in  this  State  (N.  H.)  for  damage  caused  by  an  un- 
reasonable discrimination,  practised  in  Maine,  in  violation  of  the  law  of 
that  State  on  this  subject.    McDuffee  v.  Railroad,  52  N.  H.  430. 

Constitutional  Provision  as  to, — Sec.  15.  Art.  11,  of  the  new  constitution 
of  Illinois,  which  provides  that,  "  the  general  assembly  shall  pass  laws  to 
correct  abuses  and  prevent  unjust  discrimination  and  extortion  in  the  rates 
of  freights  and  passenger  tariffs  on  the  different  roads/'  etc,  is  a  recogni- 
tion of  the  fact  that  there  may  be  discriminations  which  are  not  unjust, 
and  by  implication  it  restrains  the  power  of  the  legislature  to  a  prohibition 
of  those  which  are  unjust.    Chicago,  etc.,  R.  Qo,v,  People,  67  111.  11. 

Constitutional  Provision  Prohibiting — Extension  of  Facilities  to  rival 
line, — The  provision  in  the  constitution  of  Colorado  that  all  individuals, 
associations,  and  corporations  shall  have  equal  rights  to  have  persons  and 
property  transported  over  any  railroaji  in  that  State,  and  no  undue  or  un- 
reasonable discrimination  shall  be  made  in  charges  or  facilities  for  trans- 
portation of  freight  or  passengers  within  the  State,  and  no  railroad  com- 
pany, nor  any  lessee,  manager  or  employee  thereof,  shall  give  any  prefer- 
ence to  individuals,  associations,  or  corporations  in  furnishing  cars  or 
motive  power,"  imposes  no  greater  obligation  upon  a  railroad  company 
than  the  common  law  would  have  imposed  upon  it.  The  provision  of 
the  constitution  of  Colorado,  that  "  every  railroad  company  shall  have  the 
right  with  its  road  to  intersect,  connect  with,  or  cross  any  other  railroad," 
only  implies  a  mechanical  union  of  the  tracks  of  the  roads  so  as  to 
admit  of  the  convenient  passage  of  cars  from  one  to  the  other,  and  does 
not  of  itself  imply  the  right  of  connecting  business  with  business.  At 
common  law,  a  railroad  carrier  is  not  bound  to  carry  beyond  its  own 
line ;  and  if  it  contracts  to  carry  beyond  it,  it  may  may,  in  the  absence 
of  statutory  regulations,  determine  for  itself  what  agencies  it  will  em- 
ploy; and  there  is  nothing  in  the  provisions  of  the  constitution  of  Col- 
orado which  takes  away  such  right,  or  imposes  any  further  obligation. 
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A  railroad  company  has  authority  to  establish  its  own  stationsr  for  re- 
ceiving and  putting  down  passengers  and  merchandise,  and  may  regulate 
the  time  and  manner  in  which  it  will  carry  them»  and  in  the  absence  of 
statutory  obligation,  it  is  not  required  in  Colorado  to  establish  stations  for 
those  purposes  at  a  point  where  another  railroad  company  has  made  a 
mechanical  union  with  its  road.  A  provision  in  a  State  constitution 
which  prohibits  a  railroad  company  from  discriminations  in  charges  and 
facilities,  does  not.  in  the  absence  of  legislation,  require  a  company  which 
has  made  provisions  with  a  connecting  road  for  the  transaction  of  joint 
business  at  an  established  union  junction  station  to  make  similar  provi- 
sions with  a  rival  connecting  line  at  another  near  point  on  its  line  at 
which  the  second  connecting  line  has  made  a  mechanical  union  with  its 
road.  A  provision  in  a  State  constitution,  which  forbids  a  railroad  com- 
pany to  make  discrimination  in  rates  is  not  violated  by  refusing  to  give  to 
a  connecting  road  the  same  arrangement  as  to  through  rates  which  are 
given  to  another  connecting  road,  unless  the  conditions  as  to  the  service 
are  substantially  alike  in  both  casess.  Atchison,  etc.,  R.  Co.  v,  Denver, 
etc.,  R.  Co.  (no  U.  S.  Reptr.  607).  16  Am.  &  Eng.  R.  R.  Cas.  57 ;  revers- 
ing Denver,  etc.,  R.  Co.  v,  Atchison,  etc.,  R.  Co.,  9  Am.  &  Eng.  R.  R. 
Cas.  374;  Same  v.  Same,  12  lb.  i. 

Contract  far.  Cannot  be  Enforced. — Railroad  corporations  are  common 
carriers,  and  they  occupy  a  peculiar  relation  to  the  public  as  invested  with 
certain  franchises  for  the  public  bene^t,  and  they  are  bound  to  use  them  with 
fairness  and  for  the  common  good.  A  common  carrier  owes  an  equal  duty 
to  all,  and  it  cannot  be  discharged  if  he  is  allowed  to  make  unequal  prefer- 
ences, and  thereby  prevent  or  impair  the  enjoyment  of  the  common  right. 
A  contract  of  a  railroad  company  which  gives  to  certain  persons  an  ex- 
clusive advantage  or  monopoly  over  all  other  transporters  in  the  transpor* 
tation  of  goods,  is  unjust,  and  cannot  be  legally  enforced.  In  the  grant 
of  a  franchise  of  building  and  using  a  public  railway,  there  is  an  implied 
condition  that  it  is  held  as  a  quasi  public  trust  for  the  benefit  of  the 
public,  and  the  company  possessed  of  the  grant  must  exercise  a  perfect 
impartiality  to  all  who  seek  the  benefit  of  the  trust.  Messenger  v,  Penn. 
R.  Co.,  18  Am.  Rep.  754. 

Different  Charges  for  Delivery  at  Different  Warehouses, — A  railroad 
company,  although  permitted  to  establish  its  rates  of  transportation,  must 
do  so  without  injurious  discrimination  as  to  individuals.  And  when 
it  has  fixed  its  rates  for  the  transportation  of  grain,  from  any  given 
station,  on  the  line  of  its  road,  to  Chicago,  it  will  not  be  permitted,  on 
the  grain  being  taken  there,  to  charge  one  rate  for  delivery  at  the  ware- 
house of  one  person,  and  a  different  rate  for  delivery  at  that  of  another, 
both  warehouses  being  upon  its  line  or  side  tracks.  Vincent  v,  C.  &  A. 
R.  Co.,  49  III.  34. 

Dissimilarity  of  Circumstances, — The  Great  Western  Railway  Co.,  by 
its  act  of  incorporation,  5  and  6  W.  IV.  c.  Civil,  was  empowered  to  charge 
certain  rates  and  tolls  for  the  use  of  their  railway  and  the  carriage  of 
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goods  and  passengers  thereon.  By  a  subsequent  act  2  Vict.  c.  27,  §  24,  it 
was  provided  that  these  rates  and  tolls  should  be  at  all  times  charged 
^equally  to  all  persons  and  after  the  same  rate  per  mile,  or  per  ton  per  mile 
in  respect  of  all  passengers  and  all  goods,  etc.,  of  a  like  description,  and 
^conveyed  or  propelled  by  a  like  carriage  or  engine  passing  on  the  same 
portion  of  the  line,  and  that  no  reduction  or  advance  should  be  made 
either  directly  or  indirectly  in  favor  of  or  against  any  particular  company 
travelling  upon  or  using  the  same  portion  of  the  railway.  By  the  7  and 
8  Vict.,  c.  3,  s.  48,  the  last  mentioned  provision  was  repealed,  and  in 
terms  reenacted  by  s.  49,  and  by  s.  50,  it  was  enacted  that  it  should  be 
lawful  for  the  company  whenever  they  should  act  as  carriers,  or  should 
provide  power  or  carriage  for  the  conveyance  of  passengers  and  goods, 
'etc.,  to  charge  for  such  power  and  carriages  such  sum  (not  exceed- 
ing certain  limits),  and  that  either  per  ton  or  per  mile  by  bulk  measure, 
number  or  admeasurement,  or  by  fixed  charges,  as  they  should  think  ex- 
pedient; provided  that  in  whatever  way  the  charges  were  made,  they 
should  be  made  equally  to  all  passengers  and  to  all  persons  in  respect  to 
all  goods,  etc.,  of  a  like  description  and  quality,  and  conveyed  in  or  pro- 
pelled by  a  like  carriage  or  engine  passing  only  over  the  same  portion  of 
and  over  the  same  distance  along  the  railway  and  under  the  like  circum- 
stances ;  and  that  fio  reduction  or  advance  in  any  of  such  charges  should 
be  made  partially,  either  directly  or  indirectly,  in  favor  of  or  against  any 
particular  company  or  p>erson ;  held,  that  the  fact  of  the  person  sending  the 
goods  to  be  conveyed  along  the  railway  being  a  carrier,  did  not  constitute 
such  a  dissimilarity  of  circumstances  as  to  justify  a  difference  of  charge  as 
between  him  and  the  rest  of  the  public.  Edwards  v.  Great  Western  R. 
Co.,  II  C.  B.  558. 

Elevators, — A  railway  company  may,  under  Minnesota  Statutes  (ch.  31, 
Gen.  Laws,  1874;  Gen.  Stat.  1878,  c.  124,  §§  7,  8),  furnish  a  suitable  ware- 
house, at  any  of  its  stations,  for  the  handling  of  grain  to  be  shipped  over 
its  road,  and  may  designate  such  warehouse  as  the  exclusive  place  of  de- 
livery of  such  grain,  and  refuse  to  receive  it,  or  to  furnish  cars  for  its  ship- 
ment, at  any  other  place.  But  it  cannot  lawfully  designate  an  elevator 
owned  by  a  private  person  as  such  place  of  exclusive  delivery  or  receipt  of 
grain.  A  railway  company,  operating  an  elevator  at  one  of  its  local  sta- 
tion as  the  exclusive  place  of  receiving  and  delivering  grain  at  such  sta- 
tions, cannot  lawfully  require  a  shipper  of  grain,  who  delivers  it  there,  to 
accept  a  receipt  providing  that  if,  for  any  reason,  it  shall  become  necessary 
to  remove  the  grain,  the  company  reserves  the  right  to  deliver* it  from  any 
other  elevator  or  warehouse  operated  by  the  company,  subject  to  the  same 
rate  of  freight  to  terminal  points  as  the  present  tariff  from  the  local  sta- 
tion, where  the  grain  is  delivered,  to  the  terminal  points  where  it  is  des- 
tined to  go ;  nor  can  it  subject  the  grain  to  a  compulsory  charge  for  clear- 
ing.   Rhocles  V.  N.  P.  R.  Co.,  21  Am.  &  Eng.  R.  R.  Cas.  31. 

Exclusive  Privilege, — Contract  granting  Monopoly  of  Carrying  Loco^ 
tnotives  %md, — An  agreement  was  entered  into  between  the  Erie  R.  Co. 
A.  &  E.  R  Cas.— 6  81 
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and  a  firm — Kasson  &  Co. — ^who  owned,  and  were  desirous  to  construct, 
certain  cars,  of  an  unusual  size  and  weight  and  capacity,  wherever  loco- 
motive  engines  and  tenders  could  be  conveyed.  It  was  agreed,  that  if 
such  cars  and  trucks,  sufficient  in  strength  and  weight  and  capacity 
should  be  placed  on  the  road,  they  should  be  patronized  and  used  for  the 
purpose  of  carrying  all  locomotive  engines  and  tenders  over  the  road  of 
the  Erie  R.  Co.,  the  railway  company  agreeing  to  furnish  the  locomotive 
power  at  a  certain  consideration  per  mile.  And  it  was  further  agreed  that, 
in  the  words  of  the  articles,  "  In  consideration  of  the  large  expense  in- 
curred, and  to  be  incurred;  by  the  said  party  of  the  second  part,  under 
this  contract,  it  is  agreed  by  the  Erie  R.  Co.  that  the  cars  of  the  said 
party  of  the  second  part  shall  be  the  only  cars  employed  in  the  convey- 
ing of  locomotive  engines  and  tenders,  as  aforesaid."  Shortly  after  the 
making  of  this  agreement,  the  contract  was,  for  value  received,  transferred 
and  assigned  to  the  Union  Locomotive  and  Express  Co.,  a  corporation 
of  the  State  of  New  York ;  they  agreeing  to  Iteep  and  perform  all  the 
stipulations  and  agreements,  on  the  part  of  Kasson  &  Co.,  in  said  con- 
ract.  Subsequently  the  Erie  did  not  abide  by  the  agreements  of  the  con- 
tract. Suit  was  brought  for  such  breach  of  their  promise.  It  was  insisted,.  j 
in  defence,  that  such  a  stipulation  gave  the  plaintiffs  the  exclusive  control^  i 
on  their  own  terms,  of  this  branch  of  business ;  that  it  precluded  all  com- 
petition, and,  being  the  grant  of  a  monopoly,  was  inconsistent  with  the 
purposes  and  objects  of  the  charter  of  the  defendants,  and  with  their  char- 
acter as  common  carriers,  and  was,  therefore,  void.  The  illegality  of  that 
part  of  the  contract  was  conceded.  It  was  AM,  however,  that  the  defend- 
ant had  agreed  to  do  two  things,  2>.,  to  allow  the  plaintiffs  to  transport 
locomotives  and  tenders  over  their  road  as  mentioned,  and  also  to  grant 
them  this  privilege  exclusively,  and  that  the  illegality  of  the  latter  stipu- 
lation did  not  render  the  former,  which  was  lawful,  the  less  binding. 
Judgment  for  plaintiffs.  Erie  R.  Co.  v.  The  Union  Locomotive  and  Ex- 
press Co.,  35  N.  J.  L.  240. 

Facilities — Express  Companies, — A  railroad  company  was  required,  in 
its  act  of  incorporation,  to  transport,  in  the  order  in  which  they  shall  be 
requested, "  All  goods,  wares,  minerals,  and  merchandise,  and  other  articles 
which  shall  have  been  deposited  at  the  company's  depots,  or  convenient 
to  the  said  road,  so  that  equal  and  impartial  justice  shall  be  done  to  all 
owners  of  property*  who  shall  pay  or  tender  to  the  officers  of  the  company,  ! 

the  toll  and  freight  due  under  this  act  on  the  goods,  wares,  minerals,  and 
merchandise,  or  other  articles  which  they  may  wish  transported."  Held^ 
that  express  companies  had  as  good  a  right  to  the  benefits  of  the  road  as 
the  owners  of  the  packages  which  they  conveyed  personally  had ;  but  that 
a  contract  giving  to  one  express  company  the  exclusive  right  of  trans- 
portation in  the  passenger  trains  was  illegal  and  void.  Sandford  v,  K. 
Co.,  24  Penn.  St.  378. 

A  railroad  cannot  discriminate  in  its  own  favor  in  the  conduct  of  the 
express  business  ;  nor  can  it  exercise  a  supervision  over  a  rival  company 
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in  the  conduct  of  such  business.  An  express  company  is  entitled  to  some 
notice  from  a  competing  railroad  of  an  intended  change  in  rates  and 
privileges  in  the  conduct  of  the  express  business.  Southern  Express  Co. 
V.  L.  &  N.  R.  Co.,  4  Fed.  Rep.  481. 

A  temporary  injunction  granted  to  enjoin  a  railroad  company  from 
charging  a  certain  express  company  higher  rates  than  were  charged  to 
other  specified  companies  by  the  same  railroad.  Southern  Express  Co.  v. 
Memphis,  etc.,  R.  Co.,  8  Fed.  Rep.  799. 

Railroad  companies  are  bound,  as  common  carriers,  to  allow  express 
companies  to  do  business  on  their  roads,  and  to  provide  such  conveyances, 
by  special  cars  or  otherwise,  attached  to  their  trains,  as  are  required  for 
the  safe  and  proper  transportation  of  express  matter ;  and  they  are  bound 
to  extend  the  use  of  such  facilities,  on  equal  terms,  to  all  who  are  en- 
gaged in  the  express  business.  Southern  Express  Co.  v,  St.  Louis,  Iron 
Mountain  &  S.  R.  Co.,  10  Fed.  Rep.  210. 

Overruled.  See  St.  Louis,  etc.,  R.  Co.  v.  Southern  Ex.  Co.,  118  U.  S^ 
i;  s.  c,  23  Am.  &  Eng.  R.  R.  Cas.  545. 

The  defendants  contracted  with  the  Eastern  Express  Co.  to  give  the 
latter  a  certain  share  in  the  baggage  and  mail  car  attached  to  passenger 
trains,  for  the  carriage  of  their  goods,  and  agreed  not  let  any  other  persons 
or  express  carriers  have  similar  facilities,  during  the  continuance  of  the 
contract.  Plaintiffs,  another  express  company,  offered  packages  to  be 
transported  on  defendant's  passenger  trains,  which  the  defendant  refused 
to  receive  or  transport.  Held,  that  defendants  were  liable.  New  Eng- 
land Express  Co.  v,  Maine  Central  R.  Co.,  2  Am.  Rep.  31. 

Three  railway  companies,  desiring  that  the  express  business  should  be 
done  on  their  lines,  agreed  with  the  Adams  and  Southern  express  com- 
panies that  they  should  perform  the  service  under  a  contract  which  could 
be  terminated  by  either  party  upon  notice  given  to  the  other.  Under  this 
contract  the  express  companies  came  upon  the  roads  and  did  the  express 
business.  Some  years  afterwards  two  of  the  railway  companies  concluded 
to  do  their  own  express  business.  They  so  notified  the  express  companies, 
and  excluded  them  from  the  road.  The  third  railway  company  at  the 
same  time  concluded  it  could  employ  another  express  company,  the 
Pacific,  to  do  its  express  business  cheaper  than  the  express  companies, 
complainant  herein  had  been  doing  it,  and  so  notified  that  company  of  its 
intention  to  terminate  the  contract,  to  employ  another  express  company, 
and  to  exclude  the  first  company  from  the  road.  At  the  same  time  the 
railway  companies  averred  their  willingness  to  carry  express  matter  for 
the  excluded  companies,  but  not  to  aflord  them  the  special  facilities 
which  they  enjoyed  under  their  contracts.  Thereupon  the  excluded 
express  companies  filed  bills  in  equity  to  compel  the  railway  companies  to 
permit  them  to  do  the  express  business  on  the  roads,  and  to  afford  to 
them  the  same  facilities  for  it  as  the  railway  companies  gave  to  themselves 
or  any  other  express  companies.  Yield  (i),  that  while,  as  admitted  by  the 
railway  companies,' it  was  their  duty  to  carry  express  matter  for  the  public, 
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yet  that  the  companies  could  choose  their  own  appropriate  means  (agencies) 
of  sucli  carriage,  always  providing  they  are  such  as  to  insure  reasonable 
promptness  and  security.  (2)  That  the  express  companies  which  did  the 
express  business  on  the  railways  had  done  it  only  by  permission  under 
special  contracts  by  which  they  had  been  given  admission  to  the  roads  as 
a  privilege,  and  not  as  a  right.  (3)  That  although  the  express  com- 
panies had  invested  large  sums  of  money  and  had  built  up  a  large  busi- 
ness under  their  contracts  with  the  railway  companies,  they  had  done  so 
understanding  the  uncertainty  of  their  privileges  under  the  fact  that  the 
•contracts  could  be  terminated  upon  notice,  and  that  the  stoppage  of  their 
facilities  was  one  of  the  risks  they  assumed  when  they  accepted  their 
contracts,  and  made  their  investihents  under  them.  (4)  That  while  usage 
and  the  common  law  might  comp>el  a  railway  company  to  carry  express 
matter,  there  was  no  usage  that  would  compel  it  to  employ  particular  com- 
panies to  do  its  express  business.  (5)  That  the  court  could  not  make  a 
contract  for  the  parties  by  prescribing  the  facilities  which  should  be  given 
the  complaining  express  companies  and  the  rates,  times,  <stc.,  of  payment 
therefor.  St.  Louis,  etc..  R.  Co.  7/.  Southern  Express  Co.  (118  U.  S.  i)  23 
Am.  &  Eng.  R.  R.  Cas.  545. 

Where  the  Maine  Central  R.  Co.  let  to  the  Eastern  Express  Co.,  for 
four  years,  the  exclusive  use  of  a  certain  separate  apartment  in  a  car 
attached  to  each  of  their  passenger  trains,  for  the  purpose  of  transporting 
the  express  company's  messenger  and  merchandise,  and  agreed  that  they 
would  not,  during  the  continuance  of  such  contract,  let  any  space  in  any 
car  on  any  of  their  passenger  trains,  to  any  other  express  carrier ;  and  the 
railroad  company  before  the  expiration  of  such  contract,  but  after  reason- 
able notice  to  them,  refused  to  receive  upon  any  terms,  from  the  New 
England  Express  Co.,  when  and  where  they  received  the  Eastern  Express 
Co.*s  freight,  such  packages  as  are  usually  carried  by  express  companies, 
to  be  transported  by  their  passenger  trains :  held,  that  the  railroad  com- 
pany were  liable,  under  c.  193  of  the  Public  Laws,  1868,  to  the  New  Eng- 
land Express  Company,  in  an  action  for  damages.  It  seems  that  an  action 
at  common  law  would  lie  against  the  railroad  under  the  same  circum- 
stances.   New  England  Express  Co.  v.  Maine  Central  R.  Co.  57  Maine,  188. 

Illegality  of  Discriminative  Rate. — The  Pennsylvania  Railroad  Com- 
pany, who  were  defendants  in  the  action,  agreed  with  the  plaintiffs  to 
carry  certain  merchandise  for  them,  between  certain  termini,  at  a  fixed  rate 
less  than  they  should  carry  between  the  same  points  for  any  other  person. 
The  allegation  was  that  goods  had  been  carried  for  other  parties  at  a 
certain  rate  below  what  the  goods  of  the  plaintiffs  had  been  carried,  and 
suit  was  brought  to  enforce  the  foregoing  stipulation.  The  question  was, 
whether  the  agreement  thus  forming  the  foundation  of  the  suit  was  l^^al. 

Per  Beaslev,  C.  J. — "  There  can  be  no  doubt  that  an  agreement  of  this 
kind  is  calculated  to  give  an  important  advantage  to  one  dealer  over 
other  dealers,  and  it  is  equally  clear,  that  if  the  power  to  make  the  pres- 
ent engagement  exists,  many  branches  of  business  are  at  the  mercy  of 
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these  companies.  A  merchant  who  can  transport  his  wares  to  market 
at  a  less  cost  than  his  rivals,  will  soon  acquire,  by  underselling  them,  a 
practical  monopoly  of  the  business ;  and  it  is  obvious  that  this  result 
can  often  be  brought  about  if  the  rule  is,  as  the  plaintiffs  contend  that  it 
is,  that  these  bargains  giving  preference  can  be  made.  ...  I  am 
unable  to  see  how  it  can  be  admissible  for  a  common  carrier  to  demand 
a  different  hire  from  various  persons  for  an  identical  kind  of  service, 
under  identical  conditions.  Such  partiality  is  legitimate  in  private  busi- 
ness, but  how  can  it  square  with  the  obligations  of  a  public  employment  ? 
A  person  having  a  public  duty  to  discharge,  is  undoubtedly  bound  to  ex* 
cise  such  office  for  the  equal  benefit  of  all ;  and  therefore,  to  permit  the 
common  carrier  to  charge  various  prices,  according  to  the  person  with 
whom  he  deals,  for  the  same  services,  is  to  forget  that  he  owes  a  duty  to 
the  community.  .  .  .  The  law  which  forbids  him  to  make  any  dis- 
crimination in  favor  of  the  goods  of  A  over  the  goods  of  B,  when  the 
goods  of  both  are  tendered  for  carriage,  must,  it  seems  to  me,  necessarily 
forbid  any  discrimination  with  respect  to  the  rate  of  pay  for  the  Carriage." 
Held^  that  an  agreement  by  a  railway  company  to  carry  goods  for  certain 
persons  at  a  cheaper  rate  than  they  will  carry  under  the  same  conditions 
for  others,  is  void  as  creating  an  illegal  preference.  Messenger  v.  Penn- 
sylvania R.  Co.,  36  Nt  J.  L.  407. 

Inequality  of  Charge. — A  company  being  under  an  agreement  with  one 
Kent  to  make  him  an  allowance  of  10  per  cent  upon  the  sums  paid  by  him 
for  carriage  of  goods  in  consideration  of  services  rendered  by  him,  and 
having  discontinued  that  allowance  by  reason  of  a  former  decision  of  this 
court,  Kent  sued  them  for  their  breach  of  contract,  and  they  compromised 
that  action  and  paid  him  £soo  to  cancel  the  agreement.  Held,  that  this 
did  not  constitute  an  inequality  of  charge  as  between  Kent  and  other  car- 
riers.   Edwards  v.  Great  Western  R.  Co.,  1 1  C.  B.  588. 

Freight  Rates. — A  railroad  company  organized  under  the  statutes  of 
Ohio  is  a  common  carrier  of  freights,  and  is  subject  to  judicial  control  to 
prevent  the  abuse  of  its  powers  and  privileges.  Where  a  lower  rate  is 
given  by  such  corporation  to  a  favored  shipper,  which  is  intended  to  give, 
and  necessarily  gives,  an  exclusive  monopoly  to  the  favored  shipper,  af- 
fecting the  business  and  destroying  the  trade  of  other  shippers,  the  latter 
have  the  right  to  require  an  equal  rate  for  all  under  like  circumstances. 
Where  such  a  corporation,  as  a  common  carrier  of  freights,  in  considera- 
tion of  the  fact  that  a  shipper  furnished  a  greater  quantity  of  freights 
than  other  shippers  during  a  given  term,  agrees  to  make  a  rebate  on  the 
published  tariff  on  such  freights,  to  the  prejudice  of  the  other  shippers  of 
like  freights  under  the  same  circumstances,  held,  such  a  contract  is  an 
unlawful  discrimination  in  favor  of  the  larger  shipper,  tending  to  create 
monopoly,  destroy  competition,  injure,  if  not  destroy,  the  business  of 
smaller  operators,  contrary  to  public  policy,  and  will  be  declared  void  at 
the  instance  of  parties  injured  thereby.  Such  a  contract  of  discrimina- 
tion cannot  be  upheld  simply  because  the  favored  shipper  may  furnish  for 
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shipment  during  the  year  a  larger  freightage  in  the  aggregate  than  any 
other  shipper,  or  more  than  all  others  combined.  A  discrimination  rest- 
ing exclusively  on  such  a  basis  will  not  be  sustained.  Although  a  cour . 
will  ordinarily  look  to  the  interest  of  a  common  carrier  as  an  element  iu 
the  case  when  a  contract  with  him  relating  to  freightage  is  attempted  to 
be  upheld  or  set  aside,  such  a  contract  will  not  be  sustained  by  the  court 
simply  because  the  business  to  be  done  under  it  is  "  lai^ely  profitable  "  to 
him.  Where  it  appeared  that  the  plaintiffs'  business  was  such  as  to  make 
them  frequent  shippers,  and  that  a  continuous  series  of  shipments  was 
necessary  in  conducting  their  business,  and  that  a  remedy  sought  by  ac- 
tions at  law  would  lead  to  a  multiplicity  of  suits,  held,  the  court  will  inter- 
vene by  injunction  to  prevent  a  multiplicity  of  suits,  and  it  is  not  a  pre- 
requisite that  the  plaintiffs  should  have  first  established  their  rights  by  an 
action  at  law.  Where  a  defendant  railroad  company  is  a  corporation 
consolidated  under  the  statutes  of  several  States,  including  this  State,  and 
its  road  extends  into  several  States,  held,  that  its  acts  of  injurious  discrim- 
ination committed  or  threatened  in  this  State  to  the  business  of  shippers, 
either  here  or  along  the  line  of  its  railroad  in  this  State,  may  be  enjoined 
by  the  courts  of  this  State.  Scofield  v.  Lake  Shore  &  M.  S.  R.  Co.,  23 
Am.  &  Eng.  R.  R.  Gas.  612. 

Joint  Action — Community  of  Interest, — Three  plaintiffs  filed  a  joint-bill 
against  a  railroad  company,  averring  injury  to  their  business  in  charging 
improper  tolls,  making  discriminations  against  them,  etc.  Held,  That  a 
community  of  interest  in  the  plaintiff  was  necessary  to  sustain  the  bill. 
The  Cumberland  Valley  R.  Co.'s  Appeal,  62  Penn.  St.  218. 

"  Local"  and  other  Freights — Federal  Constitution  does  not  Prohibit  Dls- 
crimination  between, — The  defendant  railway  company  has  power  under 
the  Tonnage  Commutation  Act  of  March  7,  1861,  to  discriminate  between 
rates  charged  for  carrying  '*  local  freight,"  and  the  rates  chained  for  other 
freight.  The  Constitution  of  the  United  States  does  not  prohibit  a  dis- 
crimination between  local  freight,  and  that  which  is  extra-terriforial  when 
it  commences  its  transit:  the  distinction  is  not  personal,  and  therefore 
not  within  the  prohibition.  Shipper  v,  Pennsvlvania  R.  Co.,  47  Pa.  St. 
338. 

Xo  Right  to  make  Discrimination  In  Rates  of  Freight  based  on  Amount 
Shif'ijed, — The  plaintiffs  were  engaged  in  mining  coal  atSalineville,  Ohio, 
for  sale  in  the  Cleveland  market.  They  were  wholly  Dependent  on  the 
defendant  for  transportation.  The  regular  tariff  between  those  points  was* 
$1.60  per  ton,  with  a  rebate  of  from  30  to  70  cents  per  ton  to  persons 
shipping  over  5000  tons  during  a  year;  the  whole  amount  of  rebate  being 
graduated  according  to  the  quantity  shipped.  Under  this  schedule  plain- 
tiffs were  required  to  pay  higher  rates  on  the  coal  shipped  by  them 
than  were  exacted  from  other  and  rival  parties,  who  shipped  larger 
quantities.  The  defendant  claimed  that  the  discriminations  were  made 
in  good  faith,  to  stimulate  production  and  increase  its  tonnage,  and  were 
within  the  discretion  confided  by  law  to  every  common  carrier.     In  an 
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action  to  recover  back  the  excess  of  tariff  paid  by  plaintiffs,  held^  that  such 
discriminations  were  illegal,  and  that  plaintiffs  were  entitled  to  recover 
the  amount  paid  by  them  in  excess  of  the  rate  accorded  to  their  most 
favored  competitor,  with  interest  thereon.  Hays  v,  Pennsylvania  Co., 
12  Fed.  Reptr.  309 ;  6  Am.  &  Eng.  R.  R.  Gas.  594. 

Preference  of  Employees, — A  railroad  company  cannot  discriminate  in 
favor  of  itself  or  any  of  its  employees  as  against  other  transporters. 
Cumberland  Valley  R.  Co.'s  Appeal,  62  Pa.  St.  218. 

Rate  Proportionately  less  for  Greater  Distance — Competition  of  Canal 
with  Rail  Line  of  Railway, — By  a  Canal  act  the  company  of  proprietors 
were  entitled  to  demand  a  fixed  sum  for  goods  carried  upon  any  part  of 
the  canal,  "  which  said  respective  rates  shall  be  equal  throughout  the 
whole  length  of  the  said  intended  canal."  By  a  subsequent  public  act, 
8  &  9  Vict.  c.  28,  proprietors  of  canals  were  empowered  from  time  to  time 
to  alter  or  vary  the  tolls  granted  to  them  "  either  upon  the  whole  or  for 
any  particular  portion  or  portions  of  such  canals,  according  to  local  cir- 
cumstances, or  the  quantity  of  traffic  or  otherwise  as  they  should  think  fit," 
with  a  proviso  that  such  tolls  were  to  be  charged  equally  to  all  persons, 
and  after  the  same  rate,  whether  per  mile,  or  per  ton  per  mile,  in  respect 
of  all  boats,  etc.,  of  the  like  description  passing  along  or  using  the  same 
portion  of  the  said  canal,  and  all  goods,  etc.,  of  the  like  description  con- 
veyed or  propelled  in  a  like  boat,  etc.,  passing  along  or  using  the  same 
portion  of  the  said  canal,  etc.,  under  the  like  circumstances,  etc.  Hela^ 
that  it  was  competent  to  the  company  to  take  a  proportionally  less  toll 
per  ton  per  mile  for  goods  carried  a  given  distance  (five  miles)  along  any 
part  of  the  canal  than  for  goods  carried  less  than  that  distance.  Also, 
that  it  was  competent  to  the  company  to  agree  to  carry  at  a  lower  rate 
for  a  particular  individual,  in  consideration  of  a  large  guaranteed  mini- 
mum toll,  in  order  to  enable  them  to  enter  into  a  successful  comp>etition 
with  a  rival  line  of  railway.  Strick  et  al.  v.  Canal  Company,  16  C.  B. 
Rep.  (N.  S.)  344. 

Redress  maybe  sought  by  Injunction — Carrier  cannot  bind  itself  to  Deliver 
All  Stock  to  One  Stock-yard, — Railroad  corporations  are  quasi  public  cor- 
porations, dedicated  to  the  public  use.  In  accepting  their  charters,  they 
necessarily  accept  them  with  all  the  duties  and  liabilities  imposed  upon 
them  by  law.  Thus  a  quasi  public  trust  is  created  which  clothes  the 
public  with  an  interest  in  the  use  of  railroads,  and  the  latter  can  be  con- 
trolled by  the  courts  to  the  extent  of  the  interest  of  the  public  therein.  In 
the  absence  of  some  statute  providing  another  and  different  remedy,  courts 
of  equity  have  jurisdiction  to  compel  railroad  corporations  to  discharge  the 
duties  imposed  upon  them  by  law ;  and  persons  injured  by  the  wrongful 
action  or  non-action  of  such  corporations  may  seek  redress  by  injunction, 
and  are  not  bound  to  resort  to  proceedings  in  mandamus  or  to  an  action 
at  law  for  damages.  A  railroad  company  cannot  bind  itself  to  deliver  to 
a  particular  stock-yard  all  live  stock  coming  over  its  line  to  a  certain 
point ;  but  it  is  bound  to  transport  over  its  road  and  deliver  to  all  stock- 
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yards  at  such  point,  reached  by  its  tracks  or  connections,  all  live  stock 
consigned,  or  which  the  shippers  desire  to  consign  to  them,  uf)on  the  same 
terms  and  in  the  same  manner  as,  under  like  conditions,  it  transports  and 
delivers  to  their  competitors ;  and  the  performance  of  this  duty  may  be 
compelled  by  injunction  at  the  suit  of  the  proprietors  of  the  stock-yards 
discriminated  against.    McCoy  v,  C.  I.  &  St.L.  R.  Co.,  13  Fed.  R.  3. 

Station  Agents — Facilities, — In  an  action  by  an  express  company  against 
a  railway  company  and  another  express  company  to  whom  certain  privi- 
leges were  granted  by  the  railway  company  which  were  withheld  from  the 
plaintiffs,  the  principal  one  being  that  of  employing  the  railway  station 
agents  to  act  as  agents  of  the  defendant  express  company,  and  in  which  it 
was  also  claimed  that  the  rates  charged  by  the  railway  company  to  the 
plaintiffs  were  unreasonable,  held^  that  even  if  the  court  had  jurisdiction 
to  inquire  into  the  reasonableness  of  the  rates,  which  was  doubtful,  na 
collusion  being  shown  between  the  defendant  companies,  it  would  not  on 
the  record  and  evidence  in  this  case  do  so.  Held,  also,  that  the  employ- 
ment of  the  station  agents  of  a  railway  company  to  act  as  agents  of  express- 
companies,  with  the  privilege  they  had  at  the  stations,  is  a  "  facility" 
within  the  meaning  of  the  Consolidation  Railway  Act  of  1879,  42  Vic,, 
c.  9,  s.  60,  sub.-s.  (D.),  and  that  when  such  privilege  is  granted  to  one  ex- 
press company  and  refused  to  another,  whether  by  contract  or  obligatory 
arrangement  or  not,  it  is  an  illegal  bargain  in  contravention  of  the  third 
subdivision  of  the  act.  Vickers  Express  Co.  v,  Canadian  P.  R.  Co..  21 
Am#&  Eng.  R.  R.  Cas.,  18  (9  Ontario,  251). 

Statute  Penalty, — The  statute  of  Iowa,  ch.  ^^,  §  13,  acts  of  seventeenth 
general  assembly,  providing  a  penalty  of  triple  damages  for  "extortion 
or  unjust  discrimination,"  only  applies  to  extortion  or  unjust  discrimina- 
tion by  extortionate  or  discriminative  rates,  and  not  to  extortion  or  failure 
by  reason  of  failure  to  furnish  cars  or  means  of  transportation.  This  stat- 
ute being  penal,  must  be  construed  strictly.  Bond  2/.  Wabash,  St.  Louis 
&  Pacific  R.  Co.  (Iowa.  Dec.  1885),  23  Am.  &  Eng.  R.  R.  Cas.  608. 

Statutes  Prohibiting  Discrimination — Interstate  Commerce, — The  pro- 
visions of  the  statute  of  Rhode  Island  prohibiting  discriminations  by 
common  carriers  in  the  transportation  of  merchandise  are  applicable  to 
contracts  made  in  Rhode  Island  for  the  carriage  of  merchandise  to  points 
outside  of  Rhode  Island  on  the  line  of  defendant's  road.  These  provi- 
sions of  the  statute  are  not  regulations  of  commerce  within  the  meaning 
of  the  "  commercial  clause"  of  the  Federal  Constitution,  nor  does  the 
construction  given  in  this  case  to  such  provisions  of  the  statute  conflict 
with  that  clause  of  the  United  States  Constitution.  Providence  Coal  Co. 
V,  Providence  &  Worcester  R.  Co.  (Rhode  Island,  May,  1886),  26  Am.  & 
Eng.  R.  R.  Cas.  42. 

Unreasonble  Rates, — The  rule  for  forbidding  unreasonable  charges  and 
unjust  discriminations  being  a  common-law  rule,  railroad  companies,  by 
accepting  their  testimony,  take  them  with  this  implied  limitation  upon 
the  power,  granted  in  general  terms,  to  establish  their  rates  of  freight. 
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Such  charters  are  granted  for  the  purpose  of  furnishing  improved  means 
of  transportation  and  travel  to  all  persons,  without  unjust  discriminations 
between  individual  communities,  and  when  accepted,  it  is  with  the  knowl- 
edge that  the  nature  of  the  grant  imposes  these  obligations.  Chicago^ 
etc.,  R.  Co.  V,  People,  67  111.  11. 

What  is  Unjust. — The  establishment  permanently  of  less  rates  of  freight 
at  points  of  competition  with  other  roads  than  is  fixed  at  other  places  for 
the  same  distance,  cannot  be  justified  by  showing  that  the  rates  charged 
at  competing  points  are  reasonably  low.  Even  if  the  higher  rates  are 
reasonably  low,  when  regarded  with  reference  to  the  profit  upon  the  capital 
invested  in  the  road,  they  are  not  reasonable  in  the  true  sense  of  the  term 
if  no  satisfactory  reason  can  be  given  for  chaining  less  rates  for  the  same 
or  greater  services  to  persons  at  other  stations.  Such  corporations  should 
not  use  their  power  to  benefit  particular  individuals,  or  build  up  particular 
localities  by  arbitrary  discriminations  in  their  favor  that  must  cause  in- 
jury to  other  persons  or  places  engaged  in  rival  pursuits,  or  occupying 
rival  positions.    Chicago,  etc.,  R.  Co.  z/.  People,  67  111.  11. 

What  Legislation  in  respect  to  would  be  Proper  and  ConstitutionaL — An 
act  prohibiting  railroad  companies  from  making  any  unjust  discriminations 
in  their  charges  for  transporting  freights,  making  the  charging  of  a 
greater  compensation  for  a  less  distance  or  for  the  same  distance,  merely 
prima  facie  evidence  of  unjust  discrimination  instead  of  conclusive  evi- 
dence, and  giving  such  companies  the  right  of  trial  by  jury,  not  only  of 
the  fact  of  discrimination,  but  also  upon  the  issue  whether  such  discrimi- 
nation is  just  or  not,  is  within  the  unquestionable  power  of  the  l^islature 
and  would  be  subject  to  no  constitutional  objection.  Chicago,  etc,  R. 
Co.  V,  People,  67  111.  11. 

Distinguishing  Rates. — See  Bailey  v.  London,  Chatham  &  Dover  R» 
Co.,  2  Nev.  &  Mac.  99 ;  Harborne  R.  Co.  v,  London  &  N.  Western  R, 
Co.,  2  lb.  169;  Robertson  v.  G.  S.  &  W.  R.  Co.,  2  lb.  374;  Robertson  v. 
Midland  G.  W.  R.  Co.,  2  lb.  409. 

DiSTRiCT.—See  Caledonian  R.  Co.  v.  North  British  R.  Co.,  2  Nev.  & 
Mac.  285. 

Diversion  of  Traffic. — See  Sirhowy  R.  Co.  with  London  &  N.  W. 
R.  Co.,  2  Nev.  &  Mac.  264;  Central  Wales,  etc..  R.  Co.  v.  London,  etc.» 
R.  Co.,  4  R.  and  Canal  Traffic  Cas.  loi;  Hammans  et  al,  v.  Great  Western 
R.  Co.,   lb.  181. 

Division  of  Rates. — See  Goddard  v.  London  &  Southwestern  R.  Co.^ 
I  Nev.  &  Mac.  308. 

Dock. — Sea  Traffic — Navigation, — The  Manchester,  Sheffield  &  Lin- 
colnshire R.  Co.  were  the  proprietors  of  the  Grimsby  Old  Dock,  and  also 
of  another  dock  called  the  Grimsby  New  Dock,  communicating  with  their 
railway.  By  act  of  parliament  the  company  was  authorized  and  required 
to  maintain  the  old  dock  and  the  approach  thereto  of  a  given  depth. 
Held,  that  the  failure  to  perform  this  duty,  so  that  the  dock  and  its  ap- 
proach became  silted  up,  and  the  depth  of  water  therein  insufficient  for 
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vessels  to  get  to  the  wharfs  adjoining,  was  not  the  subject  of  redress 
under  the  Railway  and  Canal  Traffic  Act,  1854,  although  it  was  suggested 
that  the  object  of  the  company  was  to  discourage  the  traffic  to  the  old 
and  to  divert  it  to  the  new  one.  And  sembie,  that  the  dock  or  haven 
was  not  a  canal  or  navigation  within  the  statute. 

Per  Byles,  J.:  The  act  refers  to  preferences  given  to  one  person  or  class 
of  persons  over  another  in  the  traffic  along  the  same  railway  or  canal. 
Bennett  v.  The  Manchester,  Sheffield  &  Lincolnshire  R.  Co..  i  Nev.  & 
Mac.  288.  See  generally  Manchester,  etc,  and  Trent,  etc.,  R.  Cos,  v. 
Guardians  of  Caistor  and  Glandford  Brigg  Unions,  2  Nev.  &  Mac.  53. 

Due  and  Reasonable  ¥  achate. -^Alternate  Route^  Diver sim  of 
Traffic — Railway  and  Canal  Traffic  Act,  1854,  s,  2. — The  existence  of 
through  booking  and  through  rates  over  one  route  which  is  56  miles 
longer  than  another  route,  of  which  the  applicant  company's  line  (which 
is  run  over  and  used  under  an  agreement  by  the  L.  &  N.  W.  R.  Co.)  forms 
a  part,  is  no  ground  for  an  application  against  the  L.  &  N.  W.  R.  Co. 
under  sec.  2  of  the  Railway  and  Canal  Traffic  Act,  1854.  Central  Wales, 
etc.,  R.  Co.  V,  London  &  N.  W.  R.  Co.,  4  R.  and  Canal  Traffic  Cas.  loi. 

Branch  Railway — Railway  Clauses  Consolidation  Act,  1845,  s.  76 — Rail- 
way and  Canal  Traffic  Act,  1854,  s,  2. — Where  it  is  doubtful  whether  a 
junction  which  is  sought  by  applicants  as  a  reasonable  facility  would  be 
allowed  by  the  Board  of  Trade  to  be  used,  if  ordered  by  the  commission- 
ers and  constructed  by  the  company ;  and  where  the  mode  of  working 
such  junction  would  be  unsatisfactory  and  obstructive  to  the  other  traffic 
on  the  main  line,  such  a  junction  is  not  a  due  facility  within  the  mean- 
ing of  sec.  2  of  the  Railway  and  Canal  Traffic  Act,  1854.  An  injunction 
to  a  company  to  work  traffic  will  only  be  issued  where  there  is  a  well- 
founded  ground  of  complaint  in  respect  of  past  working,  and  the 
question  of  proper  facilities  for  the  receipt,  etc.,  of  the  traffic  at  a  junc- 
tion does  not  arise  until  a  junction  exists.  If  a  junction  could  not  be 
reasonably  worked  when  constructed,  a  company  could  not  be  enjoined 
to  construct  it  as  a  reasonable  facility.  Dublin  Whiskey  Distillery  Co. 
V,  Midland  Great  Western  of  Ireland  R.  Co.,  4  R.  and  Canal  Traffic  Cas.  32. 

Continuous  Line  of  Communication — Diversion  of  Traffic — Railway  and 
Canal  Traffic  Act,  1854,  j.  2. — The  S.  &  M.  Co.  were  the  owners  of  a  rail- 
way in  two  sections  connected  by  lines  belonging  to  two  other  companies 
which  were  worked  by  the  Great  Western  R.  The  S.  &  M.  Co.  did 
not  work  or  book  traffic  between  their  two  sections,  and  the  Great  West- 
ern R.  Co.  did  not  book  from  the  stations  on  the  lines  worked  by  them  to 
stations  on  either  section  of  the  S.  &  M.  Co.'s  railway.  To  permit  of  the 
exchange  of  traffic  required  by  the  applicants,  sidings  and  other  accommo- 
dation at  one  of  the  junctions  were  necessary.  Held,  that  the  failure  to 
provide  these  between  the  25th  of  April  and  the  29th  of  June,  during 
which  time  the  companies  were  considering  the  alterations  which  were 
necessary  to  enable  the  S.  &  M.  Co.  to  exercise  their  running  powers  over 
these  connecting  lines,  was  not  a  failure  to  provide  facilities  for  receiving, 
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forwarding  and  delivery  of  traffic.  Held,  that  the  route,  until  so  com- 
pleted and  sanctioned  by  the  Board  of  Trade,  was  not  a  continuous  line  of 
railroad  communication.  The  junction  between  the  northern  section  of  the 
S.  &  M.  Co.'s  railway  and  that  of  the  M.  Co.  was  at  M.,  and  it  was  physi- 
cally complete,  but  was  not  oi>ened  because  the  S.  &  M.  Co.  had  not  given 
the  necessary  notice;  as  the  application  asked  for  an  order  against  the 
Great  Western  Co.  only,  an  injunction  was  refused.  It  is  no  answer  to  the 
public  desirous  of  using  railways  as  a  continuous  line  that  there  are  dis- 
putes as  to  the  rights  of  the  companies  inter  se.  The  commissioners  will 
not  make  an  order  on  a  complaint  of  diversion  of  traffic  where  the  num- 
ber of  instances  of  diversion  is  so  small,  in  proportion  to  the  amount  of 
traffic  not  diverted,  as  to  show  that  the  traffic  was  miscarried  merely  by 
inadvertence  or  mistake.  Ham  mans  et  a/,  v.  Great  Western  R.  Co.,  4  R. 
and  Canal  Traffic  Cas.  181. 

Running  Powers — Railway  and  Canal  Traffic  Act,  1854,  s,  2. — It  is 
doubtful  whether  the  facilities  necessary  to  enable  a  company  to  work  its 
traffic  over  the  railway  of  another  company,  or,  in  other  words,  to  exercise 
its  running  powers,  are  facilities  an  owning  company  are  bound  to  provide 
tinder  the  Railway  and  Canal  Traffic  Act,  1854,  unless  the  matters  required 
are  such  as  are  necessary  to  keep  their  own  line  in  a  proper  condition  for 
the  receipt,  forwarding,  and  delivery  of  traffic.  Swindon,  etc.,  R.  Co.  v. 
Great  Western  R.  Co.  et  al,,  4  R.  &  Canal  Traffic  Cas.  173. 

Station  Accommodation — Foot  Bridge  to  Station — Railway  and  Canal 
Traffic  Act,  1854,  s,  2. — The  Railway  and  Canal  Traffic  Act,  s.  2,  does  not 
•compel  arailway  company  to  find  reasonable  accommodation  for  the  public 
further  than  it  is  in  the  interests  of  railway  traffic  that  it  should  be  found. 
An  application  to  the  commissioners  under  that  section  to  order  a  railway 
•company  to  construct  a  foot-bridge  over  their  railway  in  their  station  at 
H.  for  the  more  convenient  ingress  and  egress  of  foot-passengers  from  and 
to  the  town,  refused,  on  the  ground  that  such  a  bridge  was  not  a  due  and, 
reasonable  facility  under  the  circumstances.  Holyhead  Local  Board  v. 
London  &  N.  W.  R.  Co.,  4  R.  and  Canal  Traffic  Cas.  37. 

Easement. — See  Bristol  &  Exeter  R.  Co.  v,  Somerset  &  Dorset  R.  Co., 
2  Nev.  &  Mac.  82. 

EjusDEM  Generis.— See  Postmaster-General  v.  Highland,  R.  Co.,  2 
Nev.  &  Mac.  34. 

Engine. — Fitness  of  Locomotives  to  be  used  on  a  railway  under  running 
lowers,  E.  &  W.  Junction  R.  Co.  v.  Northampton  &  Banbury  Junction 
R.  Co.,  2  Nev.  &  Mac.  293. 

Equality  Clause.— See  Woodyer  v.  Great  Eastern  R.  Co.,  2  Nev.  & 
Mac.  102. 

The  word  "  tolls"  in  sect.  90  of  the  Railways  Clauses  Consolidation  Act  ap- 
plies to  traffic  generally,  and  is  not  limited  to  tolls  strictly  so  called.  Ever- 
shed  V,  London  &  N.  W.  R.  Co.  3  App.  Cas.  1022 ;  48  L.  J.  Q.  B.  (H.  L.)  22, 

Equality  of  Charge. — Carriers-— Competition, — It  is  not  a  legitimate 
ground  for  giving  a  preference  to  one  of  the  customers  of  a  railway  com- 
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pany  that  he  engages  to  employ  other  lines  of  the  company  for  the  car- 
riage of  traffic  distinct  from  and  unconnected  with  the  goods  in  question  ; 
and  it  is  undue  and  unreasonable  to  charge  more  or  less  for  the  same  ser- 
vice, according  as  the  customer  of  the  railway  thinks  proper  or  not  to  bind 
himself  to  employ  the  company  in  other  and  totally  distinct  business. 
Baxendale  v.  Great  Western  R.  Co.,  i  Nev.  &  Mac.  191 ;  Caterham  R.  Co. 
V,  Brighton  and  Southeastern  R.  Cos.,  lb.  132. 

Carrier — Special  Agreement — Guarantee  of  Quantity —  Through  Rate, — 
The  S.  E.  R.  Co.  entered  into  aspecial  agreement  with  Messrs.  F.  by  which 
the  latter  guaranteed  to  send  between  Boulogne  Quay  and  London  by  the 
S.  E.  R.  Co.'s.  steamers  and  railway  850  tons  of  goods  each  calendar  month. 
In  consideration  of  the  agreement,  the  railway  company  allowed  Messrs. 
F,  a  rebate  of  15  per  cent  off  their  tariff  of  station-to-station  rates,  ex- 
empted them  from  a  landing  charge  at  Folkestone  of  4//.  a  package,  pay- 
able to  the  railway  comopany  on  goods  of  particular  descriptions  and  charged 
them  from  6^.  to  u.  less  than  others  on  parcels  exceeding  56  lbs.  in  weight* 
Held,  that  as  there  were  circumstances  which  enhanced  the  value  to  the 
railway  company  of  the  guaranty  of  quantity,  and  compelled  Messrs.  F.  to 
incur  considerable  expense  and  labor  to  earn  the  allowance,  and  as  the 
railway  company  had  always  been  ready  to  make  a  proportionate  allow- 
ance  for  a  smaller  amount  of  traffic  to  any  one  giving  a  guarantee  similar 
(except  as  to  amount),  no  injunction  should  be  granted.  The  S.  E.  R.  Co. 
carried  goods  at  agreed  through  rates  between  London  and  Paris,  as  to 
which  the  railway  companies  undertook,  for  the  fixed  amount  paid,  every 
kind  of  service  and  charge  incidental  to  the  transit  from  point,to  point. 
The  sum  paid  included  clearing  the  goods  in  the  custom-house,  which  was 
done  only  by  the  railway  company's  servants,  or  if  done  by  custom-house 
agents  no  rebate  was  allowed  by  the  railway  company.  Held,  that  the  plan 
of  delivering  goods  between  London  and  Paris  at  one  fixed  sum  for  the 
entire  service,  and  free  of  any  intermediate  charges,  was  a  great  convenience 
to  the  public,  and  did  not  involve  any  infringement  of  the  Railway  and 
Canal  Traffic  Act,  1854.  Semble,  if  a  trader  is  able  and  engages  to  supply 
traffic  with  regularity  and  in  certain  quantities  for  the  accommodation  of 
a  railway  company,  so  that  a  lower  rate  in  his  case  is  as  remunerative  to 
the  railway  company  as  a  higher  rate  on  similar  traffic  in  the  case  of  others, 
such  an  arrangement  is  not  an  inequality  within  the  Railway  and  Canal 
Traffic  Act,  1854.     Greenop  v.  Southeastern  R.  Co.,  2  Nev.  &  Mac.  319. 

Coal  Traffic — Fair  Interests  of  Compa  ny — Relative  Costs  of  Carriage, — 
In  determining  under  the  2d  section  of  the  Railway  and  Canal  Traffic 
Act,  1854,  whether  a  railway  company  has  given  an  undue  and  unreason- 
able preference  to  a  particular  person,  company,  or  traffic,  or  subjected  a 
particular  person,  company,  or  traffic,  to  an  undue  or  unreasonable  pre- 
judice or  disadvantage,  the  court  may  take  into  consideration  the  fair  in- 
terests of  the  railway  itself,  and  entertain  such  questions  as  whether  the 
company  might  not  carry  large  quantities,  or  for  longer  distances,  at  lower 
rates  i>er  ton  per  mile,  than  smaller  quantities,  or  for  shorter  distances,  so  as 
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to  derive  equal  profits  to  itself.  But  where  it  was  manifest  from  the  affidavits 
that  a  railway  company  charged  Messrs.  R.»  coal  merchants  at  Ipswich,  who 
sent  from  thence  coal  which  had  come  thither  by  sea,  a  higher  rate  for  the 
carriage  of  their  coal  over  the  company's  lines  than  they  charged  Messrs.  P., 
who  had  made  agreements  with  them  to  carry  large  quantities  from  Peter- 
borough over  their  lines,  and  that  the  sums  charged  to  Messrs.  P.  were 
fixed,  so  as  to  enable  them  to  compete  with  Messrs.  R.,  the  court  granted 
an  injunction,  enjoining  the  company  to  desist  from  giving  any  undue  pref- 
erence to  Messrs  P. ,  and  to  carry  coals  for  Messrs.  R.  on  equal  terms  with 
Messrs.  P.,  due  regard  being  had  to  the  circumstances  if  any  which  ren- 
dered the  cost  to  the  company  less  in  carrying  for  one  party  than  for  the 
other.     Ransome  v.  Eastern  Counties  R.  Co.  (No.  i)  i  Nev.  &  Mac.  63. 

Coal  Traffic — Reference  of  Questions  under  Sec,  3  of  the  Railway  and 
Canal  Traffic  Act,  1854. — A  rule  was  obtained  upon  affidavits  stating  in  ad- 
dition to  the  facts  alleged  by  the  complainants  in  Nicholson  v.  Great 
Western  R.  Co.  (No.  i)  supra,  that  they  verily  believed  that  the  low  rates 
charged  to  the  Ruabon  Coal  Company,  taken  in  conjunction  with  the 
other  advantages  afforded  to  the  said  company  by  their  agreement  with 
the  railway  company,  were  not  remunerative  to  the  said  railway  company, 
or  if  in  any  degree  remimerative,  not  nearly  so  much  so  as  the  higher 
rates  charged  to  the  complainants,  and  to  other  traders  in  Forest  of  Dean 
coal.  This  was  contradicted  by  the  defendants'  affidavits.  The  court 
were  equally  divided  as  to  whether  the  question  should  be  referred  under 
sec.  3  of  the  Railway  and  Canal  Traffic  Act,  1854.  Nicholson  v.  Great 
Western  R.  Co.  (No.  2),  i  Nev.  &  Mac.  143. 

Coal  Traffic — Relative  Cost  of  Carriage — Special  Agreement — Forward- 
ing  Traffic — Common  Carriers, — A  railway  company  is  justified  in  carry- 
ing goods  for  one  person  at  a  less  rate  than  that  at  which  they  carry  the 
same  description  of  goods  for  another,  if  there  be  circumstances  which 
render  the  cost  to  the  company  of  carrying  for  the  former  less  than  the 
cost  of  carrying  for  the  latter.  The  Northeastern  R.  Co.,  from  a  desire 
to  introduce  the  Northern  coke  into  Staffordshire,  were  induced  to  make 
special  agreements  with  different  merchants  for  the  carriage  ci  coal  and 
coke  at  a  rate  lower  than  their  ordinary  charge.  Held,  that  this  was  not 
a  legitimate  ground  for  making  such  agreements,  and  that  lowering  their 
rates  for  that  purpose,  there  being  nothing  to  show  that  the  pecuniary  in- 
terests of  the  company  were  affected,  was  giving  an  undue  preference  to 
that  traffic.  The  court  refused  to  require  the  company  to  provide  trucks 
for  the  carriage  of  coal  and  coke  for  a  merchant  who  refused  to  pay  de- 
murrage therefor,  at  the  same  rate  as  was  charged  to  all  other  merchants 
under  similar  circumstances,  or  to  carry  coals  to  the  extremity  of  their 
line  (where  it  joined  the  Midland  Railroad),  and  there  shift  them  into  other 
trucks  or  wagons,  they  having  no  convenience  at  that  place  for  that  pur- 
pose, and  not  affording  such  facility  to  any  other  i>erson.  And  as  to  the 
first  branch  of  the  rule,  held,  that  the  company  were  not  common  car- 
riers of  coaL    Ozlade  v^  Northeastern  R.  Co.  (No.  i)  i  Nev.&  Mac.  72. 
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Coal  Traffic — Sanu  Description  of  Goods, — A  railway  company  carried 
coal  to  G.  for  shipment,  from  collieries  situate  on  different  branches  of 
their  line.  On  one  branch  the  company  charge  different  rates  per  ton 
per  mile  for  the  carriage  of  different  descriptions  of  coal — a  gas-coal  rate 
and  a  common -coal  rate.  No  such  classification  was  made  on  the  branch. 
Cannel  coal  (the  only  coal  raised  by  the  complainants)  was  the  only  coal 
charged  at  the  gas-coal  rate,  splint  coal  being  classed  as  common  coal. 
The  gas  produced  from  splint  coal  is  inferior  in  quality  and  quantity  to 
that  produced  from  an  equal  amount  of  cannel  coal,  but  both  are  used  in 
different  portions  for  mixing  with  common  coal  in  the  manufacture  of 
gas,  for  the  purpose  of  increasing  its  illuminating  power.  Found,  as  a 
matter  of  fact,  that  splint  coal  and  cannel  coal  had  enough  in  common  of 
gas-producing  quality  to  be  competitive,  and  to  make  them  commercially 
and  substantially  of  the  same  description  for  the  purpose  for  which  they 
were  used,  and  that  the  cost  of  conveyance  to  the  railway  company  of 
splint  and  Cannel  coal  was  the  same  ;  and  therefore  held,  that  the  carriage 
of  cannel  coal  and  splint  coal  by  the  railway  company  at  unequal  rates  per 
ton  per  mile  was  an  undue  prejudice  to  the  complainants.  Held,  also,  that 
if,  by  reason  of  the  gradients  or  otherwise,  the  cost  of  conveyance  of  the 
coal  to  the  railway  company  on  the  one  branch  was  different  from  the 
cost  on  the  other,  a  proportionate  difference  might  be  made  by  the  rail* 
way  company  in  the  mileage  rate.  Nitshill  &  Lesmahagow  Coal  Co.  v. 
Caledonian  R.  Co.,  2  Nev.  &  Mac.  39. 

Coal  Traffic — Scale  of  Charges, — A  railway  company  made  a  scale  of 
charges  for  the  conveyance  of  coal  to  various  places  on  their  line,  com- 
mencing with  a  minimum  charge  of  9^.  per  ton  for  a  distance  not  exceed- 
ing six  miles.  It  increased  up  to  twenty  miles  at  the  rate  of  \d,  per  ton 
for  each  additional  mile,  and  for  the  distance  between  twenty  and  sixty 
miles  at  the  rate  of  about  \d,  a  mile,  and  above  sixty  miles  at  the  rate  of 
about  \d,  per  mile.  The  reduction  of  rates  in  proportion  to  distance  was 
not  carried  out  mile  by  mile,  apparently  to  avoid  fractions,  but  between 
twenty  and  sixty  miles  at  every  two  miles,  and  above  sixty  miles  at  every 
four  miles,  so  as  to  maintain  throughout  a  difference  of  not  less  than  \d. 
between  two  consecutive  rates.  The  rate  of  the  scale  was  lower  by  &/. 
a  ton  than  the  local  coal  rates  of  the  company.  It  did  not  appear  that 
there  was  a  greater  disproportion  in  relation  to  distance  in  the  chaises  . 
than  in  the  cost  of  carriage  to  the  company  or  than  was  justified  by  a  sea- 
competition,  but  it  did  appear  that  in  some  instances  the  scale  was  not 
equally  applied.  Held,  that  if  the  principle  on  which  the  scale  was  gradu- 
ated was  a  fair  consideration  of  the  cost  to  the  company  of  carrying  coals 
for  the  different  distances,  or  was  justified  by  a  sea-competition,  it  was  not 
a  valid  objection  to  the  scale  that  it  was  better  adapted  to  the  business  of 
some  merchants  than  others,  and  that  its  low  rates  for  long  distances  were 
useless  to  those  who  dealt  in  the  sea  borne  coal.  The  Railway  and  Canal 
Traffic  Act  does  not  prevent  a  railway  company  from  having  special  rates 
of  chai^  to  a  terminus  to  which  traffic  can  be  carried  by  other  modes  of 
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carriage  with  which  theirs  is  in  competition.    Foreman  v.  Great  Eastern 

R,  Co.,  2  Nev.  &  Mac,  202. 

Coa/  Traffic — Special  Agreement, — ^A  railway  company  were  threatened 
by  the  owner  of  extensive  collieries,  which  he  had  at  considerable  expense 
connected  with  their  line,  that  unless  they  agreed  to  carry  his  coal  to  W.» 
the  terminus  of  their  line,  at  a  certain  rate,  he  would  construct  a  tramway 
from  his  collieries  to  W.,  and  so  divert  his  coal  traffic  from  their  line 
altogether.  The  company  entered  into  an  agreement  with  him  accord- 
ingly, under  which  they  carried  his  coals  at  such  rate,  being  a  less  rate 
than  that  which  they  charged  the  proprietors  of  other  collieries,  situate 
in  the  same  district  for  the  carriage  of  their  coals  over  the  same  portion 
of  the  line :  Held,  that  this  was  an  undue  preference  within  the  Railway 
and  Canal  Traffic  Act,  1854,  s.  2.  Harris  v,  Cockermouth  &  Workington 
R.  Co.,  I  Nev.  &  Mac.  97. 

Coal  Traffic — Special  Agreement — Adequate  Consideration — Relative 
Cost  of  Carriage. — It  is  competent  to  a  railway  company  to  enter  into 
special  agreements  whereby  advantages  may  be  secured  to  individuals  in 
the  carriage  of  goods  upon  the  railway,  where  it  is  made  clearly  to  appear 
that,  in  entering  into  such  agreements,  the  company  have  only  the  inter- 
ests of  the  proprietors,  and  the  legitimate  increase  of  the  profits  of  the 
railway  in  view,  and  the  consideration  given  to  the  company  in  return  for 
the  advantages  afforded  by  them  is  adequate,  and  the  company  are  willing 
to  afford  the  same  facilities  to  all  others  upon  the  same  terms.  Nor  is 
the  second  section  of  the  Railway  and  Canal  Traffic  Act,  1854,  contra- 
vened by  a  railway  company  carrying  at  a  lower  rate,  in  consideration  of 
a  guaranty  of  large  quantities,  and  full  train-loads  at  regular  periods,  pro- 
vided the  real  object  of  the  company  be  to  obtain  thereby  a  greater  re- 
munerative profit  by  the  diminished  cost  of  carriage,  although  the  effect 
may  be  to  exclude  from  the  lower  rate  those  persons  who  cannot  give 
such  a  guaranty.  Nicholson  v.  Great  Western  R.  Co.  (No.  i),  i  Nev.  & 
Mac.  121. 

Coal  Traffic — Tolls  for — Agreement  with  Colliery  Owners — Inclines, — A 
railway  company  entered  into  an  agreement  with  a  firm  of  colliery  owners 
to  carry  their  coal  at  certain  rates  lower  than  those  charged  to  other  col- 
liery owners,  with  whom  they  had  no  agreement.  The  railway  company 
attempted  to  justify  the  preference  on  the  ground  that  the  traffic  not 
covered  by  the  agreement  was  more  costly  to  carry  in  consequence  of  a 
steep  descending  incline  from  the  collieries  to  the  main  line.  The  higher 
rate  was  imposed  whichever  direction  the  coal  traffic  took  while  it  passed 
down  the  incline  in  going  in  one  direction  only.  Held,  that  a  charge  pur- 
porting to  be  in  respect  of  a  special  service — such  as  in  respect  of  the  in- 
cline— should  not  have  its  incidence  extended  to  traffic  for  which  that 
service  was  not  performed,  and  that  payment  in  respect  of  such  incline 
should  under  the  circumstances  take  the  form  of  a  fixed  reasonable  toll 
payable  only  for  the  traffic  using  the  incline.  A  railway  company  pays 
no  more  than  a  due  regard  to  its  own  interest  if  it  charges  for  its  services 
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in  proportion  to  their  necessary  cost,  and  has  only  such  a  variation  in  its 
rates  as  there  is  in  the  circumstances  of  its  customers  affecting  the  cost 
and  labor  of  conveyance.  It  is  not  a  valid  consideration  for  a  reduced 
rate  that  the  party  favored  is  a  customer  also  of  the  same  railway  com- 
pany in  goods  of  a  quite  different  kind.  Bellsdyke  Coal  Co.  v.  North 
British  R.  Co.^  2  Nev.  &  Mac.  105. 

Coal  Traffic — Uniform  Rate  for  Coal  District  or  Coal  Field, — If  a  railway 
company  charge  the  samie  rates  for  the  same  traffic  going  to  the  same  des- 
tination from  places  differing  considerably  in  distance  from  that  destina- 
tion, this  is /r/>«a//z«>  evidence  of  an  undue  preference.  Where  there  is 
evidence  of  a  preference,  whether  or  not  it  is  an  unreasonable  or  undue 
preference  within  the  meaning  of  sec.  2,  is  a  question  of  fact.  As  a  gen- 
eral rule,  charges  on  traffic  using  the  same  railway  under  the  same  circum- 
stances ought  to  be  after  the  same  rate  per  ton  per  mile,  but  the  rule  is 
not  so  rigid  that  any  scale  that  is  not  in  conformity  with  it  is  illegal,  nor 
are  charges  that  are  unequal,  or  that  cause  prejudice  and  disadvantage, 
prohibited  by  sec.  2  of  the  Railway  and  Canal  Traffic  Act,  1854,  unless  they 
act  in  that  w^ay  unduly  and  unreasonably.  A  railway  company  charged  a 
uniform  rate  for  traffic  from  an  entire  district  or  coal  field;  the  collieries  were 
grouped  because  they  all  worked  the  same  bed  of  coal,  and  the  grouping 
applied  compulsorily  to  a  coal  field  extending  twenty  miles  and  covering  an 
area  in  which  some  of  the  collieries  were  that  distance  apart.  Collieries  in 
one  part  of  such  district  paid  no  higher  rate  than  collieries  in  another  for 
their  coal  traffic  to  any  particular  station,  all  alike  paying  one  uniform 
rate  irrespective  of  any  difference  in  their  actual  distances  from  such  sta- 
tion. Upon  complaint  by  a  colliery  company  in  the  district  that  the 
effect  of  the  uniform  rate  was  to  subject  their  coal  to  a  higher  charge  per 
ton  per  mile  than  coal  from  other  collieries,  and  to  deprive  them  of  the 
advantage  of  their  greater  proximity  to  places  to  which  the  coal  was  sent, 
it  was  proved  that  the  applicants  were  charged  the  same  rate  for  convey- 
ance of  their  coal  to  a  particular  station  as  was  charged  for  coal  sent  from 
other  collieries  in  the  same  district,  although  the  additional  distance  to 
be  run  was  ten  or  .fifteen  miles ;  Held,  that  the  grouping  system,  as  it  af- 
fected the  applicants,  subjected  them  to  an  undue  and  unreasonable  pre- 
judice and  disadvantage,  and  that  the  railway  company  ought  to  carry 
the  applicants'  coal  at  a  rate  per  ton  per  mile  not  exceeding  that  chai^;ed 
to  other  coal-owners  of  the  district,  in  ascertaining  the  mileage  rate  an 
allowance  of  \s,  per  ton  in  all  cases  being  first  made  for  fixed  expenses. 
Denaby  Main  Colliery  Co.  v,  Manchester,  Sheffield  &  Lincolnshire  R.  Co., 
3  Nev.  &  Mac.  426. 

Coal  Traffic— Unloading—Cells— Terminal  Charges,— Th^  N.  E.  R. 
Co.  carried  coals  to  certain  stations  on  their  line  for  colliery  ow^ners 
only,  and  at  such  stations  there  were  cells  for  the  receipt  and  sale  of  the 
coal  let  to  colliery  owners  for  their  separate  use,  at  rents  averaging  less 
than  yi,  per  ton  on  the  coal  sold,  and  also  unappropriated  cells  for  the 
receipt  of  coal  sent  by  colliery  owners  not  renting  cells.    The  latter  were 

96 


EqnaUty  of  Clurge.  COMMERCE  ACT.  EqvaUty  of  Charge. 

Equality  of  CKAKGZ—Continti^d. 

charged  a  higher  rate  of  carriage  than  the  colliery  owners  renting  cells, 
and  in  addition  a  charge  of  3^.  per  ton  in  lieu  of  rent.  The  rent  and 
chaise  respectively  covered  all  terminal  services,  but  the  services  rendered 
the  colliery  owners  renting  cells  exceeded  those  rendered  at  the  unappro- 
priated cells :  H€ld,  that  the  extra  charge  for  carriage,  and  the  charge  of 
yd,  per  ton  in  lieu  of  rent,  occasioned  an  undue  prejudice  to  the  colliery 
owners  not  renting  cells.  Semble,  that  a  railway  company  cannot  make 
any  terminal  charge  for  merely  unloading  into  a  depot  where  they  have 
no  sidings  for  delivery.  Locke  v.  Northeastern  R.  Co.,  3  Nev.  & 
Mac.  44. 

Competition — Goods  Traffic — The  N.  W.  R.  Co.  carried  goods  by  their 
railway  for  the  complainants,  who  were  brewers  at  B.  They  charged  the 
complainants  and  the  public  generally  i^.  per  ton  for  the  cartage  of  goods 
to  and  from  their  B.  station  and  9^.  per  ton  for  terminal  services  there. 
T.  &  Co.  and  C.  &  Co..  who  were  also  brewers  at  B.,  had  breweries  con- 
nected the  M.  R.  Co.'s  station  at  that  place  by  continuous  railway 
•communication;  the  goods  which  they  sent  or  received  by  the  M.  line 
were  loaded  and  unloaded  on  their  own  premises  by  their  servants,  and 
they  were  consequently  not  charged  by  the  M.  R.  Co.  any  rate  for  car- 
tage or  terminal  services.  The  N.  W.  R.  Co.,  in  order  to  compete  with 
the  M.  R.  Co.  for  the  carriage  of  the  goods  of  T.  &  Co.  and  C.  &  Co..  ex- 
empted them  from  the  above-mentioned  rates  of  is,  and  9^.  respectively, 
-carting  and  loading  their  goods  gratuitously.  There  being  nothing  to 
show  that  there  was  a  saving  of  cost  to  the  company  by  reason  of  the 
quantity  of  goods  carried  for  T.  &  Co.,  and  C.  &  Co.  to  compensate  for 
the  loss  of  i^.  9^.  per  ton.  and  T.  &  Co.  and  C.  &  Co.  being  the  only  firms 
to  whom  the  reduced  rates  were  applicable :  Held,  that  there  was  not  a 
•sufficient  ground  for  the  arrangements  made  in  their  favor,  and  that  an 
injunction  should  issue  against  the  N.  W.  R.  Co..  under  the  3d  section 
of  the  Railway  and  Canal  Traffic  Act,  1854.  In  order  to  justify  a  differ- 
ence being  made  by  a  railway  company  in  favor  of  one  or  more  individual 
members  of  their  general  class  of  customers,  there  must  be  an  adequate 
-consideration  to  the  railway  company  lessening  the  costs  to  them  of  the 
services  rendering  to  such  individual  members  of  the  general  class,  and  it 
is  not  sufficient  that  the  railway  company  merely  desire  to  attract  the 
traffic  from  another  line  to  themselves,  especially  where  the  favor  thus 
shown  to  a  few  is  prejudicial  to  many  others  in  the  same  trade  as  the 
favored  persons.  Thompson  z/.  London  &  Northwestern  R.  Co.,  2  Nev. 
&  Mac.  115. 

Loading  and  Unloading — Staves  and  Deals — Rebates, — The  N.  W.  R. 
Co.  had  a  station  at  B.,  connected  by  branch  lines  of  their  own  with  the 
premises  of  certain  traders  there.  The  company  charged  the  same  station 
rates  between  other  places  and  any  part  of  B.  to  which  thier  lines  extended. 
The  traders  at  B.  hauled  the  trucks  containing  their  own  goods  between 
the  company's  station  and  their  premises,  loading  and  unloading  them 
upon  the  latter.  The  company  allowed  them  a  rebate  on  the  station-to- 
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station  rates  of  4id,  p>er  ton  in  resi>ect  of  haulage,  and  gd.  per  ton  in  respect 
of  loading  and  unloading  deals  and  staves.  Upon  the  application  of  a 
trader  at  B.  who  dealt  in  deals  and  staves,  whose  premises  were  not  con- 
nected with  the  company's  lines,  and  who  complained  that  these  allow- 
ances were  excessive  and  amounted  to  an  undue  preference  of  the  first- 
mentioned  traders :  H^Id,  that  this  allowance  of  4i^.  could  not  be  justified 
if  it  related  simply  to  haulage,  but  was  not  excessive  if  the  convenience 
of  having  the  trucks  loaded  and  unloaded  off  the  company's  lines  and 
premises  was  taken  into  consideration,  and  that  the  allowance  of  gd.  for 
loading  and  unloading  deals  and  staves  was  excessive  and  must  be  reduced 
to  4l^.    Bell  V.  London  &  N.  W.  R.  Co.,  2  Nev.  &  Mac.  185. 

Quarry  Owners. — A  railway  company  agreed  with  certain  quarry  owners, 
for  a  term  of  fourteen  years,  to  carry  slates  for  them  over  the  railway  at 
rates  varrying  from  3^.  ^d,  to  2s,  6d.  j>er  ton,  according  to  the  total 
quantity  of  slates  carried  by  the  railway  company  in  each  year,  the  quarry 
owners  on  their  part  agreeing  to  send  their  slates  by  no  other  mode  of 
transit  during  that  term.  Subsequently  a  fresh  agreement  was  entered  into 
with  one  of  the  quarry  owners  for  a  term  of  thirty  years,  reducing  the  rate 
to  2s,  i\d.  Upon  an  application  for  an  injunction  by  quarry  owners,  par- 
ties to  the  original  agreement :  Held,  that  there  was  nothing  in  the  con- 
sideration as  to  the  exclusive  use  of  the  railway,  being  in  the  one  case  for 
thirty  years  and  in  the  other  for  fourteen  years,  which  would  justify  the 
difference  between  2s.  6d,  and  2s,  lid,  as  chaises  for  railway  transit,  and 
that  such  difference  was  an  undue  preference  and  prejudice  within  the 
meaning  of  the  Railway  and  Canal  Traffic  Act,  1854.  The  railway  com- 
pany alleged  that  the  applicants  being  obliged  to  use  smaller  wagons  for 
their  slates  than  those  used  by  the  favored  quarry  owner,  and  sending 
slates  of  a  lighter  description  occasioned  the  railway  company  greater 
cost  for  carriage :  I/eid,  that  id,  per  ton  would  be  a  reasonable  allowance 
for  such  increased  cost.    Holland  v,  Festiniog  R.  Co.,  2  Nev.  &  Mac  278. 

Railway  Carrier  not  Entitled  to  Discriminate  in  Order  to  Compete  with 
Sea  Carrier, — A  manufactory  of  the  plaintiff  was  situated  twelve  miles 
from  Swansea,  and  on  the  defendants'  railway  from  that  seaport  to  Liver- 
pool. The  defendants  charged  the  plaintiff  lis.  6d.  i>er  ton  for  the  car- 
riage of  iron  and  tin-plates  from  his  manufactory  to  Liverpool,  while  other 
manufacturers  of  iron  and  tin-plates,  whose  works  were  situated  within  a 
radius  of  six  miles  of  the  seaport  of  Swansea,  and  further,  therefore,  from 
Liverpool  than  the  plaintiffs'  works,  were  charged  by  the  defendants  for 
the  carriage  of  their  plates  to  Liverpool  11^.  4d,  per  ton  only.  The  de- 
fendants fixed  the  lower  rate  of  charge  for  the  carriage  of  goods  within 
six  miles  of  Swansea  in  order  to  compete  with  the  sea  carriage  within  that 
port  and  Liverpool ;  and  by  reason  of  the  lesser  charge,  such  manufac- 
turers were  enabled  to  undersell  the  plaintiff  on  delivery  at  Liverpool. 
Held,  that  this  was  a  contravention  of  section  2  of  the  Railway  and  Canal 
Traffic  Act,  1854,  and  that  the  plaintiff  was  entitled  to  maintain  an  action 
to  recover  the  amounts  paid  by  him  to  the  defendants  in  excess  of  the  its, 
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4d.  rate.     Budd  v,  London  &  N.  W.  R.  Co.,  36  L.  T.  N.  S.  802 ;  25  W. 
R.  Ex.  D.  752. 

Reduction  of  Rates  in  Favor  of  Individuals, — A  railway  company  can- 
not, merely  for  the  sake  of  increasing  their  traffic,  reduce  their  rates  in 
favor  of  individual  customers,  unless,  at  all  events,  there  is  a  sufficient 
consideration  for  the  differential  charge,  and  a  reduction  of  cost  in  the 
conveyance  of  the  traffic,  or  unless  other  equivalent  services  are  rendered 
by  such  individuals  in  relation  to  such  traffic.  Evershed  v.  London  &  N. 
W.  R.  Co..  3  App.  Cas.  1029;  48  L.  J.  Q.  B.  (H.  L.)  22. 

Special  Agreement — Service  off  the  Railway. — A  railway  company,  with 
the  object  of  discouraging  the  construction  of  a  competing  line,  carried 
slate  for  certain  quarry  owners,  who  agreed  to  send  all  their  slate  over 
the  railway  company's  line  for  a  fixed  number  of  years  at  a  less  rate  than 
they  charged  for  the  same  service  to  the  complainant  quarry  owners 
who  were  offered,  but  refused  to  bind  themselves  by  such  an  agreement : 
Held^  that  was  an  undue  preference  within  the  meaning  of  the  Rail- 
way and  Canal  Traffic  Act,  1854,  s.  2.  The  railway  company  charged  the 
complainant  quarry  owners  <)d,  per  ton  for  the  use  of  their  wagons  off 
the  line,  and  demurrage  if  they  detained  them  more  than  twenty  hours, 
while  the  quarry  owners  who  had  entered  into  the  above-mentioned 
agreement  were  charged  nothing  for  the  use  of  wagons  off  the  line,  and 
were  not  charged  for  the  demurrage  until  after  the  expiration  of  thirty 
hours.  Held,  that  this  service  off  the  line  was  incidental  to  the  re- 
ceiving, forwarding  and  delivering  of  the  slate,  and  that  the  circumstances 
of  the  favor  shown  being  in  respect  of  something  done  off  the  line  did  not 
take  the  case  out  of  the  Railway  and  Canal  Traffic  Act,  1854,  s.  2.  The 
railway  company  charged  the  complainants  id,  per  ton  for  shunting  goods 
onto  a  siding  connecting  their  quarry  with  the  railway,  which  was  the 
property  of  the  complainants  ;  while  no  charge  was  made  to  other  quarry 
owners  for  shunting  on  sidings  (the  property  of  the  company)  connecting 
their  quarries  with  the  railway.  The  commissioners,  found  as  a  fact  that 
the  service  rendered  to  the  complainants  was  not  more  onerous  to 
the  railway  company  than  the  working  of  the  other  sidings  for  which  no 
charge  was  made  and,  therefore,  held,  that  the  extra  charge  was  an  undue 
under  the  2d  section  of  the  said  act.  Diphwys  Casson  Slate  Co.  v. 
Festiniog  R.  Co.,  2  Nev.  &  Mac.  73. 

Undue  Preference, — The  plaintiff  was  a  brewer  carrying  on  business  at 
B.,  where  the  defendants,  a  railway  company,  and  the  M.  Co.,  another  rail- 
way company,  had  stations.  Three  firms  of  brewers  also  carried  on  busi- 
ness at  B.,  and  their  premises  respectively  were  connected  with  the  M.  R. 
In  order  to  prevent  the  the  traffic  of  the  three  firms  passing  wholly  over 
the  M.  R.,  and  to  divert  some  portion  of  it  to  their  own  line,  the  defend- 
ants carted  goods  gratuitously  between  their  station  at  B.  and  the  premises 
of  the  three  firms  respectively,  and  they  also  allowed  certain  deductions 
from  the  rates  charged  to  the  three  firms  for  the  carriage  of  their  goods, 
the  effect  of  which  was  that  their  goods  were  loaded  and  unloaded  by  the 
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defendants  gratuitously.  The  defendants  did  not  cart  goods  gratuitously 
for  the  plaintiff  between  his  premises  and  their  station,  and  they  did  not 
allow  to  him  deductions  similar  to  those  allowed,  the  three  firms.  After 
•carting  the  goods  for  the  three  firms  gratuitously  and  allowing  them  the 
deductions  before  mentioned,  the  defendants  derived  a  profit  from  the 
traffic,  and  they  had  not  any  intention  to  prejudice  the  plaintiff :  //e/d, 
that  the  gratuitous  carting,  loading,  and  unloading  of  the  goods  for  the 
three  firms  was  an  undue  preference  granted  to  them,  and  was  in  contra- 
vention of  section  90  of  the  Railway  Clauses  Consolidation  Act,  1845,  and 
-section  2  of  the  Railway  and  Canal  Traffic  Act,  1854.  Evershed  v.  Lon- 
idon  &  N.  W.  R.  Co.,  3  App.  Cas.  1029;  48  L.  J.,  Q.  B.  (H.  L.)  22. 

Special  Charges. — ^The  T.  Co.  were  required  by  act  of  parliament  to  af- 
ford for  the  R.  Co's.  traffic,  to  and  from  P.  docks.  "  accommodation  fa- 
cilities and  conveniences  .  .  .  equal  in  all  respects  to  the  accommodation, 
facilities  and  conveniences  from  time  to  time  afforded  ...  for  any  other 
traffic,  at  the  same  places,  "  and  in  all  respects  to  conduct,  forward,  carry 
on  and  accommodate  all  such  traffic  with  equal  expedition,  and  on  equal 
terms  with,  and  as  well  as  if  it  were  their  own  proper  traffic;"  and  it  was 
by  the  same  act  further  enacted,  that  the  extent  and  quality  of  the  accom- 
modation, facilities  and  conveniences  to  be  so  afforded  .  .  .  and  the  terms 
and  conditions,  pecuniary  and  otherwise,  on  which  the  same  should  be 
afforded  should  in  case  of  difference  be  settled  by  arbitration.  The  T. 
Co.  applied  to  the  commissioners  under  the  Regulation  of  Railways  Act, 
8873,  s.  8.  to  have  pecuniary  terms  settled  for  accommodation  afforded 
the  R.  Co.  by  shunting  engines  at  P.  Held^  that  as  the  same  service  was 
performed  for  all  traffic  on  the  P.  line,  there  was  no  reason  why  the  R. 
Co  s.  traffic  should  be  subjected  to  a  special  charge ;  and,  moreover,  that 
a  working  expense  incidental  to  transport  was  not  accommodation  of  the 
sort  contemplated  by  the  act  to  be  specially  paid  for  by  the  R.  Co.  Taff 
Vale  R.  Co.  v,  Rhymney  R.  Co.,  2  Nev.  &  Mac.  176. 

Through  Rates — Terminal  Services — Infringement  of  Special  Act* — 
Upon  complaint  by  a  trader  that  he  was  subjected  to  an  undue  prejudice, 
within  the  meaning  of  sec.  2  of  the  Railway  and  Canal  Traffic  Act,  1854, 
because  he  was  charged  the  same  through  rates  to  certain  places,  for  traffic 
from  his  siding  as  was  charged  for  traffic  from  a  siding  situated  two  or 
three  miles  further  from  them.  Both  sidings  were  situated  in  the  same 
district,  and  had  been  grouped  together  by  the  railway  company  for 
through-rate  purposes.  Held^  that  as  a  through  rate  was  a  gross  sum  of  a 
small  amount  for  conveyance  over  a  long  route,  it  was  enough  if  places  that 
were  practically  in  the  same  district  had  the  same  rate,  and  that  no  undue 
prejudice  was  caused  to  the  applicant  by  the  same  rate  being  applicable  to 
both  the  sidings.  Lloyd  v,  Northampton  and  Banbury  Junction  R.  Co.,  3 
Nev.  &  Mac.  259. 

Extraordinary  Services. — See  Dunkirk  Colliery  Co.  v.  Manchester, 
Sheffield  &  Lincolnshire  R.  Co.  2  Nev.  &  Mac.  402  ;  Diphwjrs  Casson  Slate 
Co.  V.  Festiniog  R.  Co.,  2  lb.  73 ;  Holland  z/.  Festiniog  R.  Co.  2  lb.  278. 
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Fair  Interests  of  Company.— See  Ransome  v.  Eastern  Counties  R. 
Co.  (No.  i),  I  Nev.  &  Mac.  63. 

Fares. — See  Innes  v,  London,  Brighton  &  S.  C.  R.  Co.  and  London  &  S. 
W.  R.  Co.  2  Nev.  &  Mac.  155;  East  London  R.  Co.  v,  London,  Brighton 
&  South  Coast  R.  Co.,  2  lb.  413;  Midland  R.  Co.  v,  G.  W,  R.  Co.  2  lb.  88. 

Fish  Traffic— See  Woodger  v,  G.  E.  Ry.  Co.,  2  Nev.  &  Mac.  102; 
Torbay  &  Brixham  R.  Co.  v.  South  Devon  R.  Co.,  2  Nev.  &  Mac.  391. 

Forwarding  T^aytic— Coal  Traffic— Common  Carrier. —There  is  no 
obligation  on  a  railway  company,  whether  at  common  law  or  under  the 
Railway  and  Canal  Traffic  Act,  1854,  to  carry  goods  otherwise  than  accord- 
ing to  their  profession.  Therefore  it  is  competent  to  them  to  restrict  their 
coal  traffic  to  the  carriage  of  coals  for  colliery  owners  from  the  pit's 
mouth  to  stations  where  such  colliery  owners  have  cells  or  depots  appro- 
priated for  the  reception  and  sale  of  their  coals,  and  to  decline  to  carry 
coals  from  station  to  station,  or  for  coal  merchants,  such  an  arrangement 
being  essential  to  the  regulation  of  the  large  traffic  in  that  article,  and  the 
company  not  being  common  carriers  of  coal.  Oxlade  v.  Northeastern  R. 
Co.,  (No.  2),  I  Nev.  &  Mac.  162. 

Coal  Traffic — Facilities  for  Storing  Coal, — A  railway  company  having 
land  adjoining  one  of  their  stations,  let  the  whole  of  it  to  P.,  a  coal  mer- 
chant, for  the  purpose  of  storing  coal  brought  by  their  line.  P.  did  not 
require  or  actually  use  the  whole  of  the  land  for  this  purpose.  W.,  an- 
other coal  merchant,  applied  to  the  company  to  provide  him,  on  similar 
terms,  with  land  for  storing  coal,  or  to  let  him  the  part  of  the  land  not  actu- 
ally used  by  P.  The  company  refused  to  do  so.  W.  then  applied  to  the 
court,  under  the  Railway  and  Canal  Traffic  Act,  1854,  sec.  3  for  an  order 
compelling  the  company  to  desist  from  allowing  P.  to  store  coals  on  the 
land,  or  to  give  similar  facilities  to  him.  Held  by  Bovell,  C.  J.,  and  Keat- 
ing* Jm  that  a  means  of  storing  coal  at  the  station  to  which  it  is  sent  being 
a  necessary  facility  for  the  proper  carrying  on  of  the  coal  trade,  the  com- 
pany had  no  right  to  grant  greater  facilities  to  P.  than  to  W.,  and  that 
they  ought  to  be  restrained  from  doing  so.  Held  by  Montague  Smith  and 
Brett,  J.  J.,  that  the  Railway  and  Canal  Traffic  only  relates  to  the  facilities 
in  the  receiving,  forwarding  and  delivering  of  traffic,  and  that  the  court 
had  no  jurisdiction  to  interfere  with  matters  not  relating  to  these,  and 
that  facilities  for  storing  coal  after  it  has  been  delivered  to  the  con- 
signee do  not  relate  to  the  receiving,  forwarding  or  delivering  of  traffic, 
and  are  not  therefore  under  the  control  of  the  court.  West  z/.  London 
and  Northwestern  R.  Co.,  i  Nev.  &  Mac.  166. 

Forwarding  Traffic.  {See  Traffic:) — Steamboat,— Held,  that  sec.  2  of 
the  Railway  and  Canal  Traffic  Act  which  prohibits  undue  preferences 
or  advantages  being  given  by  railways  and  canal  companies  to  particular 
persons,  did  not  apply  to  the  case  of  arrangements  made  by  a  railway 
company  whose  line  terminates  at  the  sea  with  a  steamboat  owner  for 
carrying  across  the  sea  goods  and  passengers  brought  by  the  railway. 
Napier  v.  Glasgow  and  Southwestern  R.  Co.,  i  Nev.  &  Mac.  292 ;  Oxlade 
V,  Northeastern  R.  Co.  (No.  i)  lb.  72. 
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Forwarding  Traffic, — ^See  Uckfield  Local  Board  v,  London,  Brighton  4 
S.  E.  R.  Co.,  2  Nev.  &  Mac.  214;  Caledonian  R.  Co.  v,  G.  N.  E.  &  N.  B.  R« 
Cos.  2  lb.  377. 

Gradients. — See  Nitshill  &  Lesmahagow  Coal  Co.  v.  Caledonian  R.  Co. 
2  Nev.  &  Mac.  39. 

Guarantee  of  Quantity.— Greenop  v.  Southeastern  R.  Co.  2  Nev.  8l 
Mac.  319 ;  E.  &  W.  Junction  R.  Co.  v,  G.  W.  R.  Co.,  2  Nev.  &  Mac.  147. 

Haulage, -^Stt,  Bellsdyke  Coal  Co.  t/.  N.  B.  R.  Co.,  2  Nev.  &  Mac.  105, 

Allowance  for, — See  Aberdeen  Commercial  Co.  v.  Great  North  of  Scot- 
land R.  Co.,  3  Nev.  &  Mac.  206 ;  Howard  v.  Midland  R.  Co.,  lb.  253 ; 
Belfast  Central  R.  Co.  v.  Great  Northern  R.  Co.  lb.  419. 

Inclines. — Bellsdyke  Coal  Co.  v,  N.  B.  R.  Co.,  2  Nev.  &  Mac.  105. 

Inspection  of  Books. — Rights  Ancillary  thereto^ Persons  Interested 
— Concurrent  Remedies, — By  sec.  14  of  the  Regulation  of  Railways  Act 
1873,  ever)*^  railway  company  is  bound  to  keep  at  each  of  their  stations 
books  showing  every  rate  for  the  time  being  charged  for  the  carriage  of 
traffic  (other  than  passengers  and  their  luggage)  from  that  station  to  any 
place  to  which  they  book,  and  every  such  rate  book  shall,  during  all  rea* 
sonable  hours,  be  open  to  the  inspection  of  any  person  without  payment 
of  any  fee,  and  any  company  failing  to  comply  with  these  provisions  shall, 
for  each  offence,  and  in  case  of  a  continuing  offence,  for  every  day  during 
which  it  continues,  be  liable  to  a  penalty  of  £^,  to  be  recovered  from  two 
justices.  Held,  that  the  commissioners  had  jurisdiction  to  order  an  inspec- 
tion, although  justices  also  had  the  power  to  inflict  a  penalty  for  refusal  to 
allow  such  inspection ;  that  the  right  of  inspection  given  by  sec.  14  was 
general,  and  it  was  immaterial  what  motive  or  object  a  person  had  in  de- 
siring inspection ;  that  inspection  under  the  statute  included  the  right  of 
taking  extracts  or  copies ;  and  that  at  all  events  the  court  had  power  to 
order  that  extracts  and  copies  might  be  taken  as  ancillary  to  the  right  of 
inspection,  and  in  order  to  make  such  right  effectual.  Perkins  v.  London 
and  Northwestern  R.  Co.,  i  Nev.  &  Mac  327. 

Inspection  of  Rate  Book, — See  Bailey  v.  London,  Chatham  &  Dover  R. 
Co..  2  Nev.  &  Mac.  99 ;  Harborne  R.  Co.  v,  London  &  N.  W.  R.  Co.,  2  lb. 
169 ;  Jones  v,  N.  E.  R.  Co.,  2  lb.  208  ;  Robertson  v.  Midland  G.  W.  R.  Co. 
2  lb.  409. 

Inspector. — See  Bristol  &  Exeter  R.  Co.  v,  Somerset  &  Dorset  R.  Co., 
2  Nev.  &  Mac.  82. 

Junction.— See  Dublin  Whiskey  Distillery  Co.  v.  Midland  Great 
Western  of  Ireland  R.  Co.,  4  Ry.  and  Canal  Traffic  Cas.,  32  Hammans  et  oL 
V,  Great  Western  R.  Co.  et  al,,  lb.  181. 

Jurisdiction  of  Railway  Commissioners— Arbitration— Raihaay 
Companies  Arbitration  Act,  1859. — The  8th  section  of  the  Regulation  Act,  of 
the  Railways  Act,  1873,  enacts  {inter  alia)  that  "where  any  difference  be- 
tween railway  companies  is  under  the  provisions  of  any  general  or  special 
act  required  or  authorized  to  be  referred  to  arbitration,  such  difference 
shall  at  the  instance  of  any  company  party  to  the  difference,  and  with  the 
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consent  of  the  commissioners,  be  referred  to  them  for  their  decision,  in  lieu 
of  being  referred  to  arbitration.  The  S.  B.  and  L.  &  S.  W.  R.  Cos.  agreed  to 
refer  all  differences  that  should  arise  between  them  respecting  the  purchase 
of  the  railway  of  the  former  by  the  latter  company  to  arbitration  in  accord- 
ance with  the  provisions  of  the  Railway  Companies  Arbitration  Act,  1859. 
A  difference  afterwards  aro^e  between  the  companies  respecting  the  said 
purchase,  and  the  selling  company  thereupon  applied  to  the  commissioners 
to  decide  it.  Upon  objection  by  the  purchasing  company  that  they  had  no 
jurisdiction  to  entertain  the  application,  since  the  difference  was  not  re- 
quired or  authorized  to  be  referred  to  arbitration  under  the  provisions  of 
any  general  or  special  act,  held,  by  the  commissioners,  that  by  the  com- 
pany's adoption  of  the  Act  of  1859,  the  difference,  when  it  aVose,  was  au- 
thorized by  the  provisions  of  that  act  to  be  referred  to  arbitration  within  the 
meaning  of  sec.  8  of  the  Act  of  1873,  and  therefore  that  the  commissioners 
had  jurisdiction  to  decide  it.  Stokes  Bay  R.  &  Pier  Co.  v,  London  &  S. 
W.  R.  Co.,  2  Nev.  &  Mac.  143. 

Arbitration — Raihvay  Companies  Arbitration  Act,  1859. — ^The  Railway 
Companies  Arbitration  Act,  1859,  gives  power  to  railway  companies  to 
agree  in  writing  to  refer  matters  in  difference,  as  they  arise,  to  arbitration. 
Semble,  that  this  act  does  not  give  the  commissioners  jurisdiction  under 
the  8th  section  of  the  Regulation  of  Railways  Act,  1873,  which  provides 
for  the  reference  to  them  of  difference  between  railway  companies  required 
or  authorized  to  be  referred  to  arbitration  under  the  provisions  of  any 
general  or  special  act,  to  order  a  reference  to  themselves  of  matters  in 
difference  between  two  railway  companies  in  the  absence  of  such  an  agree- 
ment.   Torbay  &  Brixham  R.  Co.  v.  S.  Devon  R.  Co.,  2  Nev.  &  Mac.  391. 

Order  for  Penalties, — Held,  by  the  Queen's  Bench  Division,  that  the  com- 
missioners have  power  under  sec.  6  of  the  Regulation  of  Railways  Act, 
1873.  ^o  exercise  all  the  jurisdiction  which  the  Court  of  Common  Pleas 
had  under  sec.  3  of  the  Railway  and  Canal  Traffic  Act,  1854,  and  there- 
fore have  power  to  issue  a  writ  of  attachment,  or  impose  a  penalty  not  ex- 
ceeding ;^2oo  for  disobedience  to  their  orders.  ^  The  Queen's  Bench  Di- 
vision has  no  original  jurisdiction  with  regard  to  matters  within  the  juris- 
diction of  the  commissioners,  but  can  only  enforce  orders  made  by  the 
latter,  under  sec.  26,  of  the  Regulation  of  Railways  Act,  1873.  Chatterly 
Iron  Co.  V,  North  Staffordshire  R.  Co.,  3  Nev.  &  Mac.  238. 

The  railway  commissioners  will  entertain  an  application  in  a  matter 
within  their  jurisdiction,  notwithstanding  that  a  suit  directed  to  the  same 
end  is  in  litigation  in  the  ordinary  courts.  Portpatrick  R.  Co.  v.  Caledonian 
R.  Co.,  3  Nev.  &  Mac.  189. 

Order  of  Penalties.— S^z,  26  of  the  Regulation  of  Railways  Act,  1873, 
gives  the  commissioners  the  same  power  to  enforce  a  decision  made  under 
sec.  8,  as  to  enforce  any  writs  or  orders  made  under  sec.  6.  Portpatrick 
R.  C.  V,  Caledonian  R.  Co.,  3  Nev.  &  Mac.  189. 

Orders  for  Structural  Works, — See  Southeastern  R.  Co.  v.  Railway 
Commissioners  and  Corporation  of  Hastings,  3  Nev.  &  Mac.  464. 

108 


JnTlidietioii.  THE  INTERSTATE  Jviidtetioa. 

Jurisdiction  of  Railway  Commissioners — Continued, 

Passenger  Traffic — Train  Accommodation, — As  to  railway  commis- 
sioners* jurisdiction  to  require  railway  companies  to  afford  accommoda- 
tion to  the  public  in  the  matter  of  trains,  stations,  and  through  booking. 
Innes  v,  London,  Brighton  and  London  &  S.  W.  R.  Cos.,  2  Nev.  &  Mac. 
155;  East  London  R.  Co.  v,  London,  Brighton  &  South  Coast  R.  Co.,  2 
lb.  413. 

Railway  Companies — Discretion  as  to  the  Issuing  of  an  Order, — The  com- 
missioners, in  their  discretion,  will  refuse  to  give  an  imperfect  relief  to 
applicants  when  there  is  an  immediate  prospect  of  statutory  powers  which 
will  give  a  better  relief  than  the  order  the  commissioners  have  jurisdiction 
to  issue.  Swindon  &  M.  R.  Co.  v.  Great  Western  R.  Co.,  4  Ry.  &  Canal 
Traffic  Cas.  173. 

Special  Acts — Construction  of, — The  railway  commissioners  have  no 
power  to  deal  with  any  thing  done  by  railway  companies  contrary  to  the 
provisions  of  their  sf>ecial  acts,  unless  it  also  contravenes  the  provisions 
of  the  general  acts  which  the  commissioners  have  to  carry  out.  2  Nev.  & 
Mac.  43,  note  214. 

Joint  Action  by  Railways, — The  commissioners  have  no  power  to  make 
an  order  on  two  railway  companies  to  act  jointly  in  doing  what  neither 
company  has  power  to  do  separately.  Toomer  z/.  Chatham  and  Dover 
and  Southeastern  R.  Cos.,  3  Nev.  &  Mac.  79. 

Through  Rates, — A  canal  company  had  a  dividend  on  their  capital 
guaranteed  to  them  by  a  railway  company  under  a  special  act,  which 
provided  that  they  should  not  reduce  or  vary  the  rates  for  the  time  being 
payable  on  the  canal  without  the  consent  of  the  railway  company.  Held^ 
by  the  Exchequer  Division,  that  the  commissioners  had  no  power  without 
the  consent  of  the  railway  company,  and  without  the  railway  company 
being  before  them,  to  make  an  order  under  sec  11  of  the  Act  of  1873, 
establishing  a  through  rate  over  that  and .  other  canals,  and  reducing  the 
rates  payable  on  that  canal  and  others.  Warwick  &  Birmingham  Canal 
Co.  V.  Birmingham  Canal  Co.  and  London  &  Northwestern  R.  Co.,  3 
Nev.  &  Mac.  324. 

The  jurisdiction  of  the  commissioners,  under  sec.  11  of  the  Regulation 
of  Railways  Act,  1873,  *s  simply  to  decide  whether  the  proposed  through 
rates  shall  be  allowed.  Newry,  etc.,  R.  Co.  v.  Great  Northern  (of  Ireland) 
R.  Co.,  lb.  28. 

Undue  Preference  to  Towns, — The  railway  commissioners  have  jurisdic- 
tion to  inquire  into  a  complaint  of  undue  preference  being  shown  by 
railway  companies  to  one  town  or  place  over  another  town  or  place» 
Corporation  of  Dover  v.  Southeastern  &  London,  Chatham  &  Dover  R» 
Cos.,  I  Nev.  &  Mac.  349. 

Working  Agreement — Approval  of— Reversion, — The  railway  commis- 
sioners have  no  jurisdiction  to  reverse  an  agreement  which  has  been 
approved  by  parliament,  and  which  the  board  of  trade  has  no  power  to 
approve  of.  Semble,  that  the  power  given  to  the  railway  commissioners 
under  sec.  10  of  the  Regulation  of  Railways  Act,  1873,  to  approve  of 
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working  agreements,  covers  and  includes  the  power  to  revise  such  agree- 
ments. 

Lease — Construction  of—  Works  for  Accommodation  of  Traffic —  Works 
to  Increase  Safety  of  Railway, — The  S.  W.  R.  Co.  were  the  lessees  of  the 
S.  railway  under  a  lease,  whereby  it  was  required  that  the  lessors  should 
execute  all  such  additional  works,  if  any,  in  and  in  connection  with  the 
thereby  demised  railways,  and  for  landowners  and  others,  as  may  from  time 
to  time  be  required  in  pursuance  of  the  acts  from  time  to  time  in  force 
with  respect  to  the  management,  working,  use  and  maintenance  of  the 
railways,  and  the  works  thereof  and  the  traffic  thereon ;  nevertheless,  that 
the  lessees  should  maintain  and  repair  such  works  when  executed  :  Held, 
that  this  provision  extended  to  works  necessary  to  afford  due  facilities  for 
traffic  under  the  Railway  and  Canal  Traffic  Act,  1854,  including  therein 
works  which  it  is  made  indirectly  incumbent  on  a  railway  company  to 
provide,  if  it  would  avoid  contingencies  for  which  it  would  incur  a  liabil- 
ity, such  as  new  signals  provided  for  putting  the  block  system  in  opera« 
tion.    Southwestern  R.  Co.  v,  Staines,  etc.,  R.  Co.,  3  Nev.  &  Mac.  48. 

License — Exaction  of  License  Fee  from  Foreign  Corporations  net  a 
Regulation  of  Interstate  Commerce, — The  Pennsylvania  Act  of  June  7» 
1879,  requiring  foreign  corporations  exercising  the  privilege  of  having  an 
office  in  Pennsylvania  to  pay  a  license  fee  therefor,  is  applicable  to  the 
Norfolk  &  Western  R.  Co.  Such  a  license  fee  is  not  a  tax  upon  the 
business  or  property  of  that  corporation,  nor  a  regulation  of  interstate 
commerce  within  the  purview  of  the  commercial  clause  of  the  Federal 
Constitution.  Norfolk  &  Western  R.  Co.  z/.  Commonwealth  (Penn.  Oct.^ 
1886)  26  Am.  &  Eng.  R.  R.  Cas.  48. 

Loading  and  Unloading, — See  Thompson  v,  London  &  N.  W.  R.  Co.,  z 
Nev.  &  Mac.  115 ;  Bell  v,  London  &  N.  W.  R.  Co.,  2  lb.  185. 

Mails — Conveyance  of — Jurisdiction, — By  sec.  18  of  the  Regulation  of 
Railways  Act,  1873,  it  is  enacted  that  every  railway  company  shall  convey 
by  any  train  all  such  mails  as  may  be  tendered  for  conveyance,  whether 
under  the  charge  of  a  guard  appointed  by  the  postmaster-general  or  not, 
and  notwithstanding  that  notice  in  writing  requiring  mails  to  be  conveyed 
has  been  given  'to  the  company.  By  sec.  19  reasonable  remuneration  is 
to  be  paid  for  such  services;  and  by  the  second  clause  of  this  sectioa 
"  any  difference  between  the  postmaster-general  and  any  railway  company 
as  to  the  amount  of  such  remuneration  or  as  to  any  other  question  arising 
under  this  act,  shall  be  decided  by  arbitration  in  manner  provided  by 
Stat.  I  &  2  Vic,  c.  98,  or  at  the  option  of  such  railway  company  by  the  com- 
missioners." Upon  an  application  by  the  postmaster-general  to  the  commis- 
sioners for  an  injunction  against  the  Highland  R.  Co.  to  compel  them  to 
carry  the  mails  pursuant  to  the  i8th  section,  it  was  objected  by  the  com- 
pany that  the  commissioners  had  no  jurisdiction,  as  the  complaint  came 
within  the  said  arbitration  clause,  and  should  be  determined  according  to 
the  Stat.  I  &  2  Vict,  c  98;  but  held,  that  this  was  not  a  "difference" 
within  the  meaning  of  the  19th  section,  and  that  the  words  therein  **any 
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other  question"  should  be  confined  by  the  preceding  particular  w<yds  to 
questions  of  remuneration,  compensation,  and  the  like.  Postmaster- 
General  V.  Highland  R.  Co.,  2  Nev.  &  Mac.  34. 

Mandamus  to  Railway  Commissioners. — See  Denaby  Main  Colliery 
Co.  V.  Manchester,  etc.,  R.  Co.,  3  Nev.  &  Mac.  438. 

Manure  Traffic. — See  Aberdeen  Lime  Co.  v.  Great  North  of  Scot- 
land Rail  Co.,  3  Nev.  &  Mac.  205. 

Mileage  Proportion. — See  Nitshill  &  Lesmahagow  Coal  Co.,  v.  Cale- 
donian R.  Co.,  2  Nev.  &  Mac.  39 ;  Foreman  v.  Great  Eastern  R.  Co.,  2  lb. 
202. 

Mineral  Rates. — See  Harborne  R.  Co.  v,  London  &  N.  W.  R.  Co.,  2 
Nev.  &  Mac.  169 ;  Jones  v,  N.  E.  R.  Co.,  2  lb.  208. 

Mineral  Traffic. — See  Chatterly  Iron  Co.  v.  North  Staffordshire  Rail 
Co..  3  Nev.  &  Mac.  238. 

Natural  Advantages  of  Position. — See  Ransome  v.  Eastern 
Counties  R.  Co.  (No.  2),  i  Nev.  &  Mac.  109. 

New  Lines.— See  Midland  R.  Co.  v,  G.  W.  R.  Co.,  2  Nev.  &  Mac.  298. 

Objection  to  Working  Agreement. — See  Sirhowy  R.  Co.  with 
London  &  N.  W.  R.  Co.,  2  Nev.  &  Mac.  264. 

Omnibus. — See  Marriott  v.  London  and  Southwestern  R.  Co.,  i  Nev. 
&  Mac.  47. 

Onus  Probandi. — See  Watkinson  v.  Wrexam  Mold  &  Connah's  Quay 
Rail  Co..  3  Nev.  &  Mac.  164  ;  Denaby  Main  Colliery  Co.  v,  Manchester, 
etc.,  R.  Co.,  lb.  426 ;  Midland  R.  Co.  v,  G.  W.  R.  Co.,  2  Nev.  Mac.  298. 

Ordinary  Trains. — A  railway  company  cannot  by  giving  names  to  the 
trains  excluding  them  in  terms  from  being  ordinary  trains,  prevent  them 
from  being  ordinary  trains  if  they  are  so  in  fact.  Where  a  branch  railway 
act  gave  a  landowner  the  right  to  stop  by  signal  all  ordinary  trains. 
Held,  that  accelerating  trains  forming  part  of  fast  through  trains  from 
London  were  not  "ordinary"  trains,  though  the  fares  charged  were  at  the 
ordinary  rate.  Turner  v,  London  and  Southwestern  R.  Co.  L.  R.,  17  Eq. 
561 ;  43  L.  J.,  ch.  430. 

Owners'  Wagons.— See  Newry  and  Armagh  Rail  Co.  v.  Great  Northern 
(of  Ireland)  Rail  Co.,  3  Nev.  and  Mac.  28;  Watkinson  v,  Wrexham,  etc., 
R.  Co.  lb.  5 ;  Same  v.  Same,  lb.  446. 

Packed  Parcels. — A  railway  company  incorporated  for  the  convey- 
ance of  passengers  and  goods  from  London  to  Folkestone  under  the  acts 
of  parliament  which  prohibit  them  from  making  unequal  charges,  ob- 
tained another  act  enabling  them  to  establish  a  communication  by  steam 
vessels  with  Boulogne,  which  last-mentioned  act  contained  no  proviso  as 
to  the  equality  of  rates  for  the  carriage  of  goods.  The  company  by  their 
tariff  charged  certain  rates  for  srhall  parcels,  with  a  double  charge  for 
"  packed  parcels."  Held,  that  so  far  as  regarded  the  contract  for  the  car- 
riage of  such  parcels  from  Boulogne  to  London,  there  was  nothing  illegal 
in  the  increased  charge.  Branley  v.  Southeastern  R.  Co.,  12  C.  B.,  N.  S. 
63:  31  L.  J.  C.  P.  286. 
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Tile  plaintif!,  a  carrier  was  in  the  habit  of  collecting  small  parcels  and 
sending  them  together  in  large  packages  by  the  defendants'  railway.  The 
defendants  charged  different  rates  of  carriage  for  different  classes  of  goods, 
the  highest  charges  being  for  packed  parcels.  A  declaration  was  re- 
quired from  the  plaintiff  as  to  the  description  of  his  parcels.  He  de- 
clared them  as  "packed  parcels/'  and  was  charged  and  paid  accordingly. 
Finding,  however,  that  other  firms  sent  packed  parcels,  from  whom 
no  declaration  was  required,  and  who  were  charged  for  them  at  a  less 
rate,  he  sued  the  company  to  recover  the  alleged  excess  as  for  money 
had  and  received.  On  the  trial  he  gave  evidence  that  the  practice  of  the 
other  firms  in  sending  "  packed  parcels  "  was  notorious.  Held,  by  the 
House  of  Lords,  afdrming  the  judgment  of  the  Exchequer  Chamber,  that 
the  evidence  produced  was  admissible,  and  was  sufficient  to  show  that 
the  defendants  knew  of  the  practice  of  other  firms  to  pack  their  parcels, 
and  that,  with  such  knowledge,  they  had  improperly  charged  the  plaintiff 
with  a  higher  rate  of  charge,  and  had  thus  infringed  the  equality  clause, 
and  that  the  plaintiff  was  entitled  to  recover  the  amount  so  charged  in 
excess  as  for  money  had  and  received.  Great  Western  R.  Co.  v,  Sutton, 
38  L.  J.  Exch.  177  (H.  of  L.),  L.  R.,  4  H.  L.  226,  in  which  all  the  preced- 
ing cases  on  this  subject  are  collected  and  commented  upon. 

The  plaintiffs  were  common  carriers  trading  under  the  name  of  "  Pick- 
ford  &  Co.,"  and  they  were  in  the  habit  of  collecting  parcels  in  London 
and  forwarding  them  to  customers  in  the  country.  Each  parcel  was  ad- 
dressed to  the  person  to  whom  it  was  ultimately  to  be  delivered,  but  it 
was  labelled  with  the  name  of  **  Pickford  &  Co."  and  that  of  the  station 
to  which  it  was  to  be  sent,  and  all  the  parcels  for  the  station  were  de- 
livered in  one  consignment,  ponsigned  to  the  plaintiffs  at  that  station. 
The  defendants  refuses!  to  charge  the  plaintiffs  for  the  carriage  of  their 
parcels  at  a  tonnage  rate  upon  the  gross  weight,  and  charged  for  each 
parcel  separately,  according  to  its  individual  weight.  NM,  that  this 
created  an  inequality.  Baxendale  v.  The  Southwestern  R.  Co.,  35  L.  J. 
Exch.  108. 

Parcels. — This  provision  does  not  repeal  the  equality  clauses,  but  only 
the  clause  limiting  to  maximum  of  tolls.  Baxendale  v.  Great  Western  R. 
Co.,  16  C.  B.,  N.  S.  137,  140. 

Passenger  Fares.— See  Midland  R.  Co.  v,  G.  W.  R.  Co.,  2  Nev.  & 
Mac.  88. 

Passenger  Ticket.— See  City  of  Dublin  Steam  Packet  Co.  v.  London 
&  N.  W.  R.  Co.,  4  R.  &  Canal  Traffic  Cas.  10. 

Passenger  Traffic. — See  Southeastern  R.  Co.  v.  Railway  Commis- 
sioners et  aL,  3  Nev.  &  Mac.  464 ;  Local  Board  for  District  of  Newington 
V,  Northeastern  R.  Co.,  lb.  48 ;  James  and  others  v.  Tiff  Vale  and  Great 
Western  R.  Cos.,  lb,  540;  Caledonian  v.  North  British  R.  Co.,  lb.  56. 

A  passenger  desiring  to  use  an  ordinary  train  for  part  of  a  journey,  for 
which  he  has  taken  a  through  ticket,  entitling  him  to  travel  by  express,  is 
not  entitled  to  any  deduction  from  the  through  fare  on*  account  of  any 
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difference  of  the  service.  Upon  complaint  by  the  D.  Steam  Packet  Co. 
that  the  N.  W.  R.  Co.  had  not  complied  with  sec.  i6,  of  the  Regulation  of 
Railways  Act,  1868,  which  enacts  {inter  alia)  "where  an  aggregate  sum  is 
charged  by  the  company  for  conveyance  of  a  passenger  by  a  steam  vessel 
and  on  the  railway,  the  ticket  shall  have  the  amount  of  toll  charged  for 
conveyance  by  the  steam  vessel  distinguished  from  the  amount  chained 
for  conveyance  on  the  railway,"  it  was  admitted  by  the  N.  W.  R.  Co.  to 
be  so,  but  as  the  D.  Steam  Packet  Co.  did  not  show  that  such  non- com- 
pliance had  caused  any  damage  to  themselves,  the  commissioners  made 
no  order.  City  of  Dublin  Steam  Packet  Co.  v.  London  &  N.  W.  R.  Co. 
4  R.  &  Canal  Traffic  Cas.  10. 

By  their  original  act  a  railway  company  had  a  scale  of  authorized 
charges  for  passengers  according  to  distance.  By  a  subsequent  act  the 
company  were  empowered  to  make  a  short  extension  line,  and  charge  a 
lump  sum  for  passengers  over  that  extension.  A  still  later  act  allowed 
the  company  to  amalgamate  with  another  existing  company,  on  condition 
of  their  reducing  their  charges  to  the  same  scale  as  that  of  the  other 
company.  That  scale  was  id.  a  mile  for  each  third-class  passenger.  The 
plaintiff  travelled  over  the  companies'  line,  including  the  short  extension, 
and  was  chained  a  sum  which  was  at  the  rate  of  more  than  id,  per  mile 
over  the  distance,  exclusive  of  the  extension,  assuming  that  the  company 
added  five  per  cent,  for  government  duty.  On  action  brought  to  recover 
the  excess  above  id,  per  mile  over  the  whole  distance,  held,  that  the  effect 
of  the  latter  act  was  to  restrict  the  charge  of  the  company  as  carriers  to 
the  same  charges  over  the  whole  line  as  the  amalgamated  company  were 
entitled  to  recover :  held,  further,  that  the  company  were  entitled  to  add 
the  government  duty.  Brown  v.  Great  Western  R.  Co.  9  Q.  B.  D.  (C.  A.) 
744;  51  L.  J.,  Q.  B.  D.  (App.)  529. 

By  the  act  authorizing  the  construction  of  a  railway,  the  company  was 
empowered  to  demand  certain  tolls  for  the  carriage  of  p>assengers  and 
goods,  and  upon  payment  of  the  tolls  demandable,  all  persons  should  be 
entitled  to  use  the  railway.  The  company  were  required  to  set  up  mile 
posts  along  the  whole  line  at  the  distance  of  one  quarter  of  a  mile  from 
each  other,  and  it  was  enacted  that  "  no  tolls  should  be  demanded  or 
taken  by  the  company  during  any  time  at  which  the  mile-posts  should  not 
be  set  up  and  maintained."  The  plaintiff  having  travelled  in  one  of  the 
company's  trains  along  their  line  at  a  time  when  two  of  the  mile-posts 
had  been  removed,  sued  to  recover  the  fare  which  he  had  been  compelled 
to  pay  for  his  journey,  on  the  ground  that  it  was  not.  by  reason  of  the 
above-mentioned  enactment,  demandable.  Held,  that  he  could  not  re- 
cover, because  the  provisions  as  to  mile-posts  applied  to  "  tolls,"  strictly  so 
called,  and  did  not  extend  to  charges  for  carrying  passengers  in  the  com- 
pany's own  carriages.     Brown  v.  Great  Western  R.  Co.,  9  Q.  B.  D.,  C.  A. 

744. 
Discrimination  between  those  Buying  Tickets  and  those  Paying  Fare  on 

the  Train, — A  railroad  company  has  power  to  make  reasonable  regula* 
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tians  as  to  the  payment  of  fares  by  passengers  upon  its  road,  and  in  the 
exercise  of  such  power  may  make  a  discrimination  between  fares  paid  by 
passengers  in  the  cars,  and  those  paid  at  the>  ticket  office  by  purchasing 
tickets ;  and  it  is  immaterial  whether  the  mode  of  this  discrimination  is  by 
selling  tickets  at  a  stated  discount  from  the  regular  fare,  or  by  charging  a 
sum  beyond  the  regular  fare  if  tickets  are  not  procured ;  but  in  order  to 
justify  the  expulsion  of  a  passenger  from  the  train  for  refusing  to  pay  the 
difference  between  the  ticket  fare  and  the  regular  car  fare  when  a  ticket  is 
not  procured,  the  company  must  afford  passengers  a  reasonable  and  proper 
opportunity  to  avail  themselves  of  the  advantage,  and  avoid  the  disadvan- 
tage of  this  discrimination.  Du  Lawrans  v.  St.  Paul,  etc.,  R.  Co.,  15  Minn. 
49.  See  also  St.  Louis,  etc.  R.  Co.  v.  Dalby,  19  111.  353 ;  St.  Louis, 
etc..  R.  Co.  V.  South,  43  111.  177;  Stephen  v.  Smith,  29  Vt.  163,  holding 
that  passengers  may  be  expelled  only  at  a  usual  stopping  place ;  Porter 
-v.  N.  Y.,  etc.,  R.  Co.,  34  Barb.  353,  holding  it  to  be  duty  of  company  to 
keep  ticket  office  open  until  actual  departure  of  train.  Bordeaux?/.  Erie 
R.  Co.  {Held,  that  thfe  company  is  not  bound  to  keep  its  ticket  offices 
open  at  or  for  any  particular  time,  and  the  fact  that  a  passenger  was  un- 
able to  procure  a  ticket  because  of  office  being  shut  will  not  exempt  him 
from  extra  charge  by  conductor.)  State  v,  Chovin,  7  low^a,  204 ;  Indianap- 
olis, etc.  R.  Co.  V.  Rinard,  46  Ind.  293 ;  Jeffersonville  R.  Co.  v.  Rogers, 
28  Ind.  I.  Held,  that  passenger  may  be  expelled  between  stations  for 
refusing  to  pay  extra  amount  exacted  by  conductor;  State  v.  Goold,  53 
Me.  279,  holding  that  conductor  is  justified  in  compelling  passenger 
who  refuses  to  pay  the  extra  charge  to  those  not  having  tickets  to  leave 
train  only  at  regular  station.  Crocker  v.  New  London,  etc.,  R.  Co.,  24 
Conn.  251  ;  Milliard  v,  Goold,  34  N.  H.  230. 

Train  Accommodation — Due  and  Reasonable  Facilities — Station  Accom* 
modation — Through  Booking — Traffic  Arrangements — Fares, — Upon  com- 
plaint by  residents  of  the  district  occupied  by  the  T.  line  of  railway  of  the 
manner  in  which  it  was  worked  by  the  S.  W.  and  the  L.  &  B.  R.  Cos.,  who 
were  joint  owners  of  it,  it  was  alleged  that  the  through  fares  between  the 
district  and  London  were  too  high  compared  with  other  fares ;  that  the 
trains  were  few  and  inconveniently  timed ;  that  trains  to  Victoria  Station 
had  been  entirely  taken  off ;  that  no  through  booking  was  allowed  between 
the  joint  railway  and  London,  and  that  the  station  on  the  joint  line  was 
about  130  yards  from  any  carriage  road  and  approached  only  by  an  un- 
sheltered foot-path  of  that  length.  As  to  the  fares :  Held,  to  justify  inter- 
ference by  the  commissioners  it  was  not  sufficient  merely  that  a  distinc- 
tion in  the  fares  of  different  lines,  even  of  the  same  company,  existed  unless 
it  created  an  undue  preference  or  prejudice,  and  such  did  not  appear  upon 
the  evidence  in  this  case.  As  to  the  trains:  Held,  that  the  commis- 
sioners had  jurisdiction  to  compel  railway  companies  being  carriers  to 
conform  to  every  portion  of  the  2d  section  of  the  Railway  and  Canal 
Traffic  Act,  1854,  and  so  to  conduct  their  business  as  to  give  to  the  public 
all  Treasonable  facilities ;  that  upon  evidence  the  trains  were  sufficient  in 
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number  and  properly  timed,  except  as  to  Victoria  station,  and  it  was  left 
to  the  L.  &  B.  Co.  to  devise  the  method  of  affording  proper  accommoda- 
tions in  this  respect,  the  commissioners  pointing  out  that  upon  the  evi- 
dence  it  could  be  done  without  running  additional  trains  and  merely  by 
providing  a  transfer  station.  Through  booking  was  ordered  from  the 
joint  line  by  both  the  railways  where  they  performed  a  continuous  com- 
munication with  London.  It  is  not  necessary  to  establish  a  claim  ta 
thorough  booking  that  the  service  should  be  continuous  by  the  same 
trains,  or  by  a  connection  between  trains.  It  was  held  that  the  station  did 
not  afford  sufficient  accommodation  to  the  public;  and  as  to  this  and  the 
train  accommodation  to  Victoria  Station,  the  order  was  suspended  for  a 
month,  so  that  the  railway  companies  might  make  satisfactory  arrange- 
ments. It  appearing  in  the  course  of  the  case  that  a  local  or  short  distance 
charge  was  made  on  the  joint  line  by  S.  W.  R.  Co. :  Held,  on  the  con- 
struction of  the  special  act,  that  such  charge  should  not  be  made,  and  that 
this  section  of  the  joint  line,  being  by  such  special  act,  part  of  the  mam 
line  of  the  S.  W.  Co,,  the  mileage  rate  for  the  joint  portion  of  the 
through  route  ought  not  to  be  higher  then  that  on  the  main  line.  Innes 
V.  London,  Brighton  &  London  and  London  &  S.  W.  R.  Cos.,  2  Nev.  & 
Mac.  155. 

Working  Agreement — Development  of  Traffic — Through  Trains — Corre- 
spondence of  Trains — Through  Fares. — The  B.  R.  Co.,  under  an  agree- 
ment, worked  the  line  of  the  E.  L.  R.  Co.,  which  extended  from  Liverpool 
Street  (city  terminus)  to  New  Cross  and  Old  Kent  Road,  where  it  joined 
their  lines.  The  agreement  provided  that  the  B.  Co.  should  so  work  the 
E.  L.  Railway  "  as  fairly  and  efficiently  to  develop  the  traffic."  Upon  the 
complaint  by  the  E.  L.  Co.  that  the  B.  Co.'s  mode  of  working  the  railway  was 
not  favorable  to  the  through  passenger  traffic  between  Liverpool  Street  and 
places  on  theB.  Co.'s  lines,  because  (i)  The  times  of  the  B.  Co.'s  trains  at 
the  junctions  fitted  so  badly  to  the  times  of  the  trains  on  the  E.  L.  line,  and 
the  interval  between  the  arrival  at  either  of  the  junctions  of  a  train  one  the 
one  line  and  the  next  departure  of  a  train  on  the  other  was  so  consider- 
able that  through  journeys  could  not  be  accomplished  in  any  reasonable 
time.  (2)  The  trains  running  on  the  E.  L.  line  were  not  allowed  to  use 
the  up  and  down  junctions  with  the  B.  Co.'s  line  at  New  Cross,  but  were 
run  on  a  short  branch  line  into  a  separate  low  level  station  there. 
(3)  Through  fares  to  London  Bridge,  a  terminus  of  the  B.  Co.  and  Liver- 
pool Street  were  different,  and  considerabbly  lower  to  London  Bridge. 
Held,  that  what  can  be  required  of  railway  companies  to  work  a  line  effici- 
ently must  vary  according  to  their  respective  powers,  and  that  a  mode  of 
working  which  would  be  efficient  in  one  case  would  not  be  so  in  another ; 
that,  in  the  absence  of  any  provisions  in  the  agreement  as  to  the  running  of 
through  trains,  the  expression  the  *'  traffic"  under  the  circumstances  must 
be  taken  to  apply  both  to  through  and  local  traffic ;  that  the  B.  R.  Co. 
might  withhold  through  trains,  if  through  traffic  could  be  sufficiently 
encouraged  by  having  a  good  correspondence  between  trains :  that,  the 
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fares  via  London  Bridge  and  the  fares  via  Liverpool  Street  ought  to  be 
at  the  same  mileage  race,  as  competitive  traffic  could  pot  under  the  burden 
of  higher  fares  be  fairly  developed  in  the  terms  of  the  agreement.  Semble, 
if  the  agreement  would  be  rendered  inoperative  unless  through  trains 
were  run,  there  would  be  the  same  obligation  to  run  them  as  if  they  had 
been  expressly  mentioned.  East  London  R.  Co.  v,  London,  Brighton  & 
S.  Coast  R.  Co.,  2  Nev.  &  Mac.  413 ;  Midland  R.  Co.  v.  G.  W.  R.  Co.,  2 
lb.  88 ;  Baca  &  Dolgelly  R.  Co.  7'.  Chambrian  R.  Co.,  2  lb.  47 ;  Caledonian 
R.  Co.  V.  N.  British  R.  Co.,  2  lb.  271 ;  Greenock  &  Wemyss  Bay  R.  Co.  v. 
Caledonian  R.  Co.,  2  lb.  227. 

Penalties  for  Disobeying  Orders  of  Commissioners. — See  Chat- 
terly  Iron  Co.  v.  North  Staffordshire  R.  Co.,  3  Nev.  &  Mac.  238. 

Penalty — Recovery  of,  on  Account  of  Overcharge. — Where  the  plaintiff 
entered  the  cars  of  the  New  York  Central  R.  Co.  at  Utica,  as  a  passenger, 
at  one  o'clock,  a.m.,  without  first  having  procured  a  ticket,  the  ticket  office 
not  being  then  open,  nor  for  an  hour  previous  to  the  departure  of  the 
train,  it  was  held,  that  the  company,  having  assumed  to  demand  and  re- 
ceive from  the  plaintiff  five  cents  in  addition  to  the  legal  fare,  under  these 
circumstances  it  "asked  and  received  a  greater  rate  of  fare  than  that 
allowed  by  law,"  and  was  thus  brought  within  the  provisions  of  the  ist 
section  of  chapter  185  of  the  laws  of  1857,  and  was  liable  to  the  penalty  of 
$50  mentioned  in  that  section.  Held,  also,  that  in  an  action  against  the 
railway  company,  to  recover  the  forfeiture  of  $50,  it  was  not  necessary  that 
the  complaint  should  set  out  the  various  enactments  consolidating  the 
several  companies  which  make  up  the  New  York  Central  R.  Co.,  so  as  to 
show  that  the  latter  company  is  restricted  to  a  fare  of  two  cents  per  mile 
for  each  passenger ;  but  that  it  was  enough  to  allege  that  the  defendant 
had  been  duly  organized ;  that  it  was  entitled  to  demand  and  receive  of 
passengers  a  certain  rate  of  fare,  and  that  it  had  demanded  and  received  a 
higher  rate.    Nellis  v.  New  York,  etc.,  R.  Co.,  30  N.  Y.  505. 

Recovery  of  Penalty  for  Excessive  Charge. — Where  the  petition  shows 
that  the  plaintiff  was  charged  $100  in  excess  of  the  rate  fixed  by  the  bill 
of  lading,  but  does  not  state  that  the  rate  charged  was  in  excess  of  that 
fixed  by  law,  no  case  is  stated  to  entitle  plaintiff  to  recover  a  penalty  under 
the  Texas  statute.  Dwyer  v.  Gulf,  Colorado  &  S.  F.  R.  Co.,  23  Am.  & 
Eng.  R.  R.  Cas.  654. 

What  Necessary  to  Shew  in  order  to  Recover  Penalty  for  Discrimination, 
— To  entitle  one  to  recover  under  chapter  68,  laws  of  the  Fifteenth  Gen- 
eral Assembly  of  Iowa,  for  discrimination  in  rates  for  the  carriage  of 
goods,  it  must  appear  that  the  discrimination  was  made  for  a  like  service 
and  under  "like  conditions"  in  all  material  respects,  and  the  burden  of 
proof  is  upon  the  plaintiff  claiming  damages  under  such  chapter  for  such 
discriminations  to  show  that  the  conditions  of  the  shipment  were  like. 
Paxton  V,  Illinois,  etc.,  R.  Co.,  9  N.  W.  Reptr.  334,  6  Am.  &  Eng.  R.  R. 
Cas.  591. 
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Platforms. — See  Southeastern  Rail  Co.  v.  Railway  Commissioners 
and  Corporation  of  Hastings,  3  Nev.  &  Mac.  464. 

Preference  of  one  Town  over  Another. — Passenger  Traffic- 
Equality  of  Charge — Stoppage  of  Trains — Third-Class  Return  Tickets — 
Covered  Stations — Construction  of  Statute, — It  is  not  a  sufficient  ground  for 
complaint  under  the  Railway  and  Canal  Traffic  Act,  1854,  section  2,  that 
a  railway  charge  higher  fares  for  distance  on  one  of  their  branch  lines 
than  they  charge  for  equal  distances  on  another,  nor  that  they  issue  third- 
class  return  tickets  on  one  branch  line  and  not  on  another.  Nor  will  the 
court  interfere  with  the  arrangements  of  a  railway  company  respecting  the 
number  of  trains  that  stop,  or  the  times  at  which  they  stop,  at  any  partic- 
ular station,  unless  it  be  distinctly  shown  that  such  arrangements  do  not 
sufficiently  provide  for  the  accommodation  of  the  public.  A  railway  com- 
pany issued  third-class  return  tickets  to  stations  a  certain  distance  only 
down  their  line ;  the  court  refused  to  enjoin  them  to  issue  such  tickets  to 
stations  beyond  that  distance.  Semble,  a  covered  station  is  reasonable 
accommodation,  which  a  railway  company  is  bound  to  provide  for  the  pub- 
lic. PerCrowder,  J. — It  appears  that  undue  preference  and  undue  pre- 
judice refer  to  persons  and  companies  using  the  line  between  the  same 
termini.  Caterham  R.  Co.  v,  Brighton  &  Southeastern  R.  Co.,  i  Nev.  & 
Mac.  32. 

Passenger  Traffic — Season  Tickets, — The  court  refused  to  grant  a  rule 
for  an  injunction  against  the  Eastern  Counties  R.  Co.  under  the  Railway 
and  Canal  Traffic  Act,  1854,  to  compel  them  to  issue  season  tickets  be- 
tween Colchester  and  London  on  the  same  terms  as  they  issued  them  be- 
tween Harwich  and  London,  upon  the  mere  suggestion  that  the  granting 
the  latter  (the  distance  being  considerably  greater)  at  a  much  lower  rate 
than  the  former,  was  an  undue  and  unreasonable  preference  of  the  inhabit- 
ants of  Harwich  over  those  of  Colchester.  Jones  v.  Eastern  Counties  R. 
Co.,  I  Nev.  &  Mac.  45. 

Preference  of  Terminal  to  Intermediate  Traffic— Passenger 
Traffic — Title  to  Complain, — A  railway  company  having  fixed  the  rates 
for  passengers  travelling  between  the  termini  of  the  line  according  to  a 
much  lower  scale  than  the  rates  exigible  from  passengers  travelling  be- 
tween intermediate  stations :  Held,  that  no  one  has  a  title  to  complain 
of  such  proportional  rating*  unless  there  be  a  competition  of  interest,  or 
unless  the  complainer  set  forth  personal  disadvantage  to  himself — the 
mere  statement  that  the  complainer  has  frequent  occasion  to  travel  upon 
the  railway  not  being  sufficient.  Question,  whether  the  provisions  of  the 
Act  of  1854  apply  to  the  regulating  of  passenger  fares.  Hozier  v,  Cale- 
donian R.  Co.,  I  Nev.  &  Mac.  27. 

Preference,  Shareholders. — See  Caledonian  R.  Co.  v.  Greenock  ft 
Wemyss  Bay  R.  Co.,  2  Nev.  &  Mac.  122. 

Prohibition.— See  Halesowen  R.  Co.  v.  Great  Western  R.  Co.,  4  Rail- 
way and  Canal  Traffic  Cas.  224. 
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Prohibition  to  Railway  Commissioners.— If  the  railway  commis- 
sioners act  beyond  their  power,  prohibition  will  lie,  notwithstanding  the 
Court  of  Common  Pleas,  over  railways  under  17  and  18  Vict,  c  31,  was 
transferred  to  such  commissioners  by  36  and  37  Vict.  c.  48.  Southeastern 
R.  Co.  V.  R.  Commissioners,  3  Nev.  &  Mac.  464. 

If  the  commissioners  erroneously  came  to  the  conclusion  that  there  was 
evidence  before  them  of  a  breach  of  sec  2  of  the  Railway  and  Canal 
Traffic  Act,  1854,  this  is  an  error  in  law  in  respect  of  a  matter  within 
their  jurisdiction,  and  therefore  not  matter  for  prohibition,  but  for  appeal. 
Denaby  Main  Colliery  Co.  v,  Manchester,  etc.,  R.  Co.,  3  Nev.  &  Mac.  426. 

Public  Benefit.— See  Palmer  z/.  London,  Brighton  &  South  Coast  R. 
Co.,  I  Nev.  &  Mac.  271. 

Public  Inconvenience.— See  Beadell  2/.  Eastern  Counties  R.  Co.,  i 
Nev.  &  Mac.  56;  Painter  v.  London,  Brighton  &  South  Coast  R.  Co.,  lb. 
58;  Ilfracombe  Public  Conveyance  Co.  v,  London  &  Southwestern  R. 
Co.,  lb.  61. 

Public  Service. — See  In  the  matter  of  the  application  of  the  inhabi- 
tants of  Launceston,  3  Nev.  &  Mac.  137. 

Pullman  Car.— See  Caledonian  v.  North  British  R.  Co.,  3  Nev.  & 
Mac.  56. 

Railway  and  Canal  Traffic  Act,  1854,  s.  2.— Construction  ^.— See 
Caterham  R.  Co.  v,  Brighton  &  Southeastern  R.  Cos.,  i  Nev.  &  Mac.  32. 

Railway  Commissioners. — Act  Establishing,  in  Tennessee,  held  Invalid, 
—The  act  of  the  general  assembly  of  Tennessee  of  March  30,  1883,  to  es- 
tablish a  railroad  commission  analyzed,  and  held  to  be  invalid  because  its 
provisions  are  too  indefinite,  vague,  and  uncertain  to  sustain  a  suit  for  the 
penalties  imposed,  and  do  not  sufficiently  define  the  offences  therein 
declared.  It  leaves  to  the  jury  to  say  whether,  upon  the  proof,  the 
difference  in  rates  amounted  to  a  discrimination,  or  whether  the  charges 
were  unjust  and  unreasonable,  thus  making  the  guilt  or  innocence  of  the 
accused  depend  upon  the  finding  of  a  jury,  and  not  upon  the  construc- 
tion of  the  act.  It  regulates  tlie  administration  of  the  law  to  the  unre- 
strained discretion  o#  the  jury,  and  there  could  be,  therefore,  no  reason- 
able approximation  to  umform  results  ;  but  verdicts  would  be  as  variant 
as  their  prejudices,  and  inevitably  lead  to  inequalities  and  injustice. 
Neither  is  the  objection  to  the  act  for  uncertainty  removed  by  its  attempt 
to  prescribe  a  standard  of  compensation  for  the  guidance  of  the  jury. 
It  does  not  with  precision  point  out  the  assessment  for  taxation  which 
is  to  furnish  the  basis  of  judgment,  nor  prescribe  the  rule  under  which 
the  net  earnings  are  to  to  be  computed.  But  if  these  difficulties  were 
overcome,  there  remains  no  method  of  measuring  what  is  a "  fair  and 
just  return"  on  the  value  of  the  property  of  the  companies  which  they 
are  allowed  to  earn  before  becoming  liable  to  the  penalties  of  the  statute ; 
but  the  act  leaves  it  to  the  unqualified  discretion  of  the  jury,  whose  ver- 
dicts may  vary  not  only  as  between  different  companies,  but  as  between 
different  suits  as  to  the  same  company.  One  jury  may  fix  it  at  one  rate 
per  cent,  and  others  at  different  rates,  so  that  no  company  could  tell 
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whether  it  was  violating  the  law  or  not»  and  the  fact  would  be  determined 
by  the  fluctuating  contingencies  of  business,  and  a  charge  made  on  the 
calculation  that  six  per  cent  would  be  fair,  might,  by  the  verdict  of  a  jury, 
upon  facts  transpiring  subsequent  to  the  alleged  violation,  be  pronounced 
unreasonable  and  unjust.  The  legislature  cannot  delegate  suck  power  to 
a  jury  without  a  practical  confiscation  of  the  citizen's  property.  The  act 
also  held  invalid  as  amounting  to  a  regulation  of  interstate  commerce. 
Louisville  &  N.  R.  Co.  v.  Railroad  Commissioners  of  Tenn.  (U.  S.  C.  C. 
M.  D.  Tenn.,  Feb.,  1884).  16  Am.  &  Eng.  R.  R.  Cas.  i. 

Constitutionality  of  . — ^The  law  of  Mississippi  appointing  a  Railroad  Com- 
mission is  not  unconstitutional.  Said  commission  has  no  power  to  oblige 
railroad  companies  to  chaise  no  higher  rates  of  freight  than  they  are  allowed 
by  their  charter  to  charge,  even  though  such  companies  may  be  engaged 
in  interstate  commerce.  Railroad  Commission  of  Mississippi  v,  Yazoo  & 
Miss.  Valley  R.  Co.,  21  Am.  &  Eng.  R.  R.  Cas.  6. 

Rates  —  Authorized  Tolls  —  Power  to  Exceed— Construction  of  Toll 
Clauses, — Held,  by  the  commissioners,  that  a  railway  company,  if  it  makes 
illegal  or  excessive  charges  for  the  conveyance  of  traffic,  does  not  afford 
all  reasonable  facilities  within  the  meaning  of  sec.  2  of  the  Railway  and 
Canal  Traffic  Act,  1854.  Held,  by  the  Court  of  Session,  that  a  railway 
company,  if  it  makes  illegal  or  excessive  charges  for  the  conveyance 
of  traffic,  subjects  such  traffic  to  undue  prejudice  within  the  meaning  of 
sec.  2  of  the  Railway  and  Canal  Traffic  Act,  1854.  Whether  a  railway 
company  carry  as  common  carriers  or  in  any  other  capacity,  they  are  equally 
bound  not  to  exceed,  except  as  expressly  empowered,  the  authorized  scale 
of  tolls.  The  special  act  of  a  railway  company  enacted  that  (sec.  52)  "they 
may  demand  any  tolls  for  the  use  of  their  railway  not  exceeding  the  follow- 
ing: In  respect  of  the  tonnage  of  all  articles  conveyed  upon  the  railway,  or 
any  part  thereof,  as  follows :  For  all  dung,  composts,  and  all  sorts  of  man- 
ures, per  ton  per  mile,  2d,,  and  if  conveyed  by  carriages  belonging  to  the 
company,  an  additional  sum  per  ton  per  mile  of  id,;"  that  (sec.  53)  "  the 
toll  which  the  company  may  demand  for  the  use  of  engines  for  propelling 
carriages  shall  not  exceed  id,  per  ton  for  each  passenger  or  animal  or  for 
each  ton  of  goods  or  other  articles;"  that  (sec.  55)  "  it  shall  not  be  lawful 
for  the  company  to  charge  in  respect  of  the  several  articles  and  things 
hereinafter  mentioned,  conveyed  on  the  railway  or  any  part  thereof,  any- 
greater  sum,  including  the  charges  for  the  use  of  carriages,  wagons  or 
trucks,  and  for  locomotive  power,  and  all  other  charges  incidental  to  such 
•conveyance,  than  the  several  sums  hereinafter  mentioned,  that  is  to  say 
for  dung,  compost,  and  all  sorts  of  manure,  2d,  per  ton  per  mile."  The 
company  gave  notice  that  they  would  not  act  as  carriers  of  manure  and 
•other  specified  articles,  but  would  at  the  request  of  parties  and  at  agreed 
r^tes.  provide  wagons  or  locomotive  power,  or  both,  to  persons  desiring 
the  use  of  their  railway  to  forward  the  above-mentioned  articles,  and 
claimed  to  charge  under  the  toll  clauses  for  such  articles  carried  on  their 
railway :  Held,  by  the  commissioners,  affirmed  by  the  Court  of  Session  in 
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Scotland*  that  notwithstanding  such  notice,  the  company  in  fact  acted  as 
carriers  of  such  articles,  and  were  not  entitled  to  charge  under  the  toll 
clauses;  and  held,  by  the  Commissioners,  that  sec.  55  limited  tolls  as  well 
as  rates  for  manure  to  2d,  per  ton  per  mile.  The  expression,  "all  sorts  of 
manure''  in  a  toll  clause  includes  all  sorts  both  of  natural  and  artificial 
manures  bona  fide  forwarded  for  the  purpose  of  being  used  as  fertilizers. 
Aberdeen  Lime  Co.  v.  Great  North  of  Scotland  R.  Co.,  3  Nev.  &  Mac. 
^05.  Although  a  railway  company  give  public  notice  that  they  are  not 
common  carriers  of  mineral  traffic,  and  that  they  only  undertake  to  con- 
vey such  traffic  under  special  rates  and  provisions,  such  special  rates  must 
not  exceed  the  maximum  authorized  to  be  charged  for  mineral  traffic  by 
their  act.  In  construction  of  special  act,  toll  clauses  held  to  be  con- 
trolled by  a  general  clause  limiting  maximum  charges.  Chatterly  Iron 
Co.  z/.  North  Staffordshire  R.  Co.,  3  Nev.  &  Mac.  238. 

Conditions  of  Carriage — Knowledge  of  Customer. — A  common  carrier 
like  other  insurers,  may  demand  a  premium  proportioned  to  the  hazards 
of  his  employment ;  he  may  therefore  require  the  owner  of  goods  to  give 
such  information  as  will  enable  him  to  decide  on  the  proper  amount  of 
compensation  for  his  services  and  risk,  and  the  degree  of  care  necessary 
to  the  discharge  of  the  trust ;  and  if  the  owner  give  an  answer  false  in  a 
material  point,  the  carrier  will  be'  absolved  from  the  consequences  of  a 
loss  not  occasioned  by  negligence  or  misconduct ;  but  in  such  case  actual 
notice  of  the  requirements  of  the  carrier  must  be  brought  home  to  the 
knowledge  of  the  owners  of  the  goods.  A  general  notice  posted  up  in  a 
stage-coach  office  and  other  places  is  not  sufficient  to  subject  the  owner  to 
the  charge  of  fraud.  It  seems  that  the  only  safe  course  for  the  carrier  is 
to  announce  his  terms  to  every  individual  who  applies  at  his  office,  and  at 
the  same  time  place  in  his  hands  a  printed  paper  specifying  such  terms. 
In  respect  to  the  question  of  actual  and  implied  notice,  it  was  held  in  this 
case  that  evidence  that  a  notice  that  baggage  sent  or  carried  in  the  tele- 
graph line  would  be  at  the  risk  of  the  owner,  printed  on  a  large  sheet 
placarded  in  most  of  stage  offices  from  Albany  to  Buffalo  (the  route  of 
the  coach)  and  particularly  at  Utica,  where  the  plaintiff  had  resided  for 
three  years  immediately  preceding  the  loss  of  the  trunk,  the  occasion  of 
the  action  was  not  sufficient  to  authorize  a  jury  to  infer  knowledge  on  the 
part  of  the  plaintiff  of  the  terms  on  which  the  coach  proprietor  intended 
to  transact  his  business.     Hollister  v,  Nowlen,  19  Wend.  234. 

Connecting  Roads — Rates  Given  to  Proprietors  of —Evidence  of  Increased 
fCharge  Without  Notice, — A  provision  in  the  charter  of  a  railroad  corpo- 
ration that  proprietors  of  certain  wharves  and  lands  should  have  the  right 
to  construct  upon  such  lands  railroads  connecting  with  the  main  road,  and 
of  entering  upon  that  road  with  their  cars  and  vehicles,  "  and  that  the 
owners  and  conductors  of  said  cars  and  vehicles  shall  be  liable  to  pay  the 
same  and  no  other  rates  of  toll,  and  be  subject  to  the  same  rules,  regula- 
tions and  provisions  as  the  owners  and  conductors  of  other  cars  and 
(vehicles  travelling  upon  said  main  road,"  does  not,  since  the  passing  of  the 
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St.  of  1845,  c.  191,  regulating  and  limiting  the  rights  of  connecting  roads 
to  use  a  railroad,  give  the  proprietors  of  those  wharves  and  lands  the  right 
to  have  goods  transported  in  the  cars  of  the  corporation  owning  the  rail- 
road at  the  same  rates  and  no  higher  than  those  charged  to  others  for  the 
same  and  similar  kinds  of  goods.  A  railroad  corporation  is  not  obliged 
as  a  common  carrier  to  transport  goods  and  merchandise  for  all  persons, 
at  the  same  rates.  In  an  action  to  recover  for  transporting  merchandise 
over  a  railroad,  in  the  absence  of  a  special  contract,  evidence  is  admissible 
that  the  plaintiffs  raised  their  charges  without  giving  notice  thereof  to  the 
defendant,  and  without  his  knowing  that  they  were  different  from  what 
he  had  been  accustomed  to  pay.    Fitchburg  R.  Co.  v.  Gage  e/  a/.,  12  Gray,. 

393- 
Extortionate — Acquiescence, — Where  a  common  carrier  fixes  a  rate  for 

freight  that  is  excessive,  and  a  shipper  pays  such  rate  for  many  years 
without  objection,  he  is  deemed  to  have  acquiesced  in  such  rate  as  reason- 
able, and  cannot  maintain  an  action  to  recover  the  excess  as  unreasonable. 
Killmer  v.  New  York  Central  &  H.  R.  Co.  (New  York,,  Nov.  1885J,  23  /m. 
&  Eng.  R.  R.  Cas.  659. 

Exorbitant — Recovery  of  Penalty, — In  an  action  against  a  railroad  com- 
pany under  Revised  Statutes,  chapter  21,  article  3,  for  illegal  charges  of 
freight  on  saw-logs,  a  petition  is  sufficient  which  alleges  that  plaintiL' 
shipped  two  carloads  of  saw-logs  over  defendant's  road  a  distance  of  over 
twenty-five  miles  and  under  fifty;  that  the  legal  rates  were  a  certain 
specified  sum  ;  that  defendant  charged  and  plaintiff  paid  a  different  speci- 
fied sum,  being  an  excess  of  $3.20  over  the  legal  rates  allowed  defendant^ 
and  asking  judgment  for  the  latter  sum.  Saw-logs  belong  to  Class  J  of 
Revised  Statutes,  section  834,  regulating  freight  charges  of  railroads. 
The  provision  of  Revised  Statutes,  section  835,  giving  the  injured  party  a 
right  of  action  against  a  railroad  for  three  times  the  excess  of  the  legal 
rate  of  freight  charged  by  it  is  constitutional.  Burkholder  v.  Union  Trust 
Co.  (82  Missouri,  572),  23  Am.  &  Eng.  R.  R.  Cas.  656. 

Freight  Rates — Overcharges — Recovery. — If  a  person  is  engaged  in  buy- 
ing oil  in  an  oil  region  and  shipping  it  over  a  railroad,  and  there  is  no  other 
outlet  for  this  oil  except  over  this  railroad,  and  under  these  circumstances 
he  agrees  to  pay  to  the  railroad  company  more  than  its  legal  rates  of 
charge  for  the  freight  of  such  oil,  and  does  make  such  payment  from  time 
to  time  in  order  that  he  may  get  his  oil  transported  to  market  in  the  only 
manner  which  he  can  transport  it,  though  such  payments  are  made  after 
each  shipment  of  oil  has  been  made  and  the  oil  delivered,  such  person 
must  be  considered  as  making  such  payment  not  voluntarily  but  by  com- 
pulsion, and  he  has  a  right,  in  an  action  for  money  had  and  received  for 
his  use,  to  recover  back  the  excess  of  freight  so  paid  by  him  over  the 
amount  which  the  railroad  company  had  a  legal  right  to  charge,  or  to  off- 
set this  excess  against  the  railroad  company's  charge  if  it  bring  an  action 
of  assumpsit  against  such  shipper.  In  such  action  to  recover  back  such 
excess  of  payments  made  beyond  the  legal  rates  of  charge,  there  is  no- 
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necessity  for  the  plaintif!  to  prove  that  he  demanded  the  payment  of  such 
•excess  by  the  railroad  company  before  instituting  such  suit.  West  Vir- 
:ginia  Transportation  Co.  v.  Sweetzer,  22  Am.  &  Eng.  R.  R.  Cas.  469  (25 

W.  Va.  434). 

Freight  Rates — Statute — Unit, — Construing  art.  4257  Rev.  Stat,  of 
Texas,  held,  that  a  railroad  has  the  right  to  chaise  for  the  carriage  of  any 
quantity  of  freight  less  than  one  hundred  pounds  the  same  amount  which 
it  is  entitled  to  charge  for  one  hundred  pounds,  one  hundred  pounds 
being  the  unit  fixed  by  the  statutes.  The  statutory  remedy  for  over- 
charge in  freight  afforded  by  Act  4258,  Rev.  Stat.,  is  not  exclusive,  but 
cumulative,  and  he  who  would  recover  the  penalty  provided  by  it  must 
bring  himself  clearly  within  its  terms.  Murray  v.  Gulf,  Col.  &  Santa  Fe 
R.  Co.,  22  Am.  &  Eng.  R.  R.  Cas.  464  (63  Texas.  407). 

Payment  of  Insurnace  above  Price  Charged  for  Carriage, — If  a  carrier 
•gives  notice  that  he  will  not  be  accountable  for  goods  above  the  value  of 
20/.  unless  entered  and  an  insurance  paid  over  and  above  the  price 
-charged  for  carriage  according  to  their  value,  a  person  who  enters  silk 
•exceeding  the  value  of  20/.  and  doA  not  pay  the  insurance,  cannot  recover 
any  part  of  the  value  of  goods,  if  lost,  although  the  price  he  agrees  to 
pay  for  the  carriage  of  the  silk  is,  on  account  of  its  superior  value,  higher 
than  the  ordinary  price  charged  for  the  carriage  even  of  bulky  articles,  and 
although  the  carrier  does  not  prove  that  the  loss  happened  by  any  of  those 
accidents  against  which  the  law  makes  him  an  insurer.  A  carrier  is  en- 
titled to  make  a  higher  charge  for  siiperior  silk  attending  the  carriage  of 
-valuable  goods,  but  the  charge  must  be  reasonable.  Harris  v,  Packwood, 
2.  Taunt.  264. 

Railway  Clauses  Act  Z  and  ^  Vict,c.  20,  s,  90 — Equal-Rates  Clause — Action 
Jo  Recover  Overcharges  made  by  Company, — The  G.  R.  Co.  leased  a  branch 
line  on  which  T.,  a  coal-owner,  resided,  and  they  made  two  tables  of  rates 
for  coals— one  applicable  to  the  main  line,  and  the  other  to  the  branch  line, 
the  latter  being  the  higher  of  the  two  rates.  When  F.  sent  his  coal  along 
the  branch  line  he  was  charged  at  the  branch  rates,  but  when  his  coals 
got  to  the  main  line,  then  at  the  main  rates ;  whereas  when  coal-owners 
living  on  the  main  line,  send  their  coals  from  the  main  line  on  to  the 
branch  line,  they  were  charged  for  the  whole  distance  {i,e.,  both  on  the 
branch  and  the  main  line)  at  the  main  line  rates  only.  The  special  act 
.applicable  to  the  branch  line  (which  also  incorporated  the  Railways  Clause 
Act),  provided  that  the  rates  should  "  be  made  equally  to  all  persons  in 
respect  of  goods  passing  over  the  same  portion  and  over  the  same  dis- 
tance along  the  railway,  and  under  the  like  circumstances,  and  no  reduc- 
tion or  advance  shall  be  made  partially,  either  directly  or  indirectly,  in 
favor  of  or  against  any  particular  person."  Ueld  (the  two  lords  differing 
in  opinion)  that  the  rate  charged  upon  F.  was  no  violation  of  the  Equal- 
Rates  clause.  But  held  by  the  Lord  Leonards,  who  dissented,  that  it  was  a 
-gross  violation  of  that  clause.  Where  a  railroad  company  are  bound  by 
their  act  to  make  equal  charges  to  all  persons,  and  they  make  unequal 
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charges,  whet'her  the  person  overcharged  can  by  action  recover  back  the 
difference  ?  Lord  Gran  worth,  L.  C.  doubts  whether  he  can.  Lord  St. 
Leonards  is  of  the  opinion  he  can.  Finne  v,  Glasgow  &  S.  W.  R.  Co.,  26 
L.  T.  14. 

Recovery  of  Excessive  Charges. — In  this  action,  originally  brought  to  re- 
cover for  an  exaction  of  excessive  charges  for  the  carriage  of  goods,  the 
statutory  penalty  of  three  times  the  excess,  it  was.  determined  that  surh 
an  action  would  not  lie  by  reason  of  a  repeal  of  the  statute  43  Wis.  688. 
The  prayer  of  the  complaint  was  then  changed  so  as  to  demand  only  the 
illegal  excess.  Held^  i.  That  this  was  in  effect  an  amendment  of  the  com- 
plaint itself,  and  that  the  question  whether  the  action  will  lie  under  such 
amended  complaint,  \j  not  res  adjudicata,  2.  That  as  the  excessive 
charges  are  alleged  to  have  been  made  *'  wrongly  and  fraudulently"  the 
action  may  be  r^arded  as  still  one  in  tort,  and  the  amendment  was  allow- 
able. 3.  That  the  cause  of  action  at  common  law  now  stated  in  the  com- 
plaint was  not  repealed  or  suspended  by  the  statute.  Smith  v,  Chicago^ 
etc.,  R.  Co.,  5  N.  W.  Rep.  424. 

Regulation — Discrimination. — A  StaOe  statute  providing  that  a  railroad 
company  may  receive  for  transporting,  carrying  and  telegraphing,  such 
tolls  and  chaises  as  might  from  time  to  be  established,  fixed  and  regulated 
by  the  directors,  and  that  the  act  should  be  construed  literally  so  as  to 
favor  its  purposes  and  objects,  provided  that  nothing  in  it  should  be  con- 
strued as  preventing  the  legislature  from  regulating  the  rates  of  transpor- 
tation for  passengers  and  freigh*  over  the  road,  and  provided  further,  that 
there  should  be  no  discrimination  in  favor  of  any  road,  does  not  deprive  the 
State  of  its  power,  within  the  limits  c  f  its  general  authority,  as  controlled 
by  the  Constitution  of  the  United  States,  to  act  upon  the  reasonableness 
of  the  tolls  and  charges  so  established,  fixed  and  regulated.  Subsequent 
legislation  by  the  State  fixing  a  maximum  rate  for  other  railroads  does 
not  apply  to  this  road  by  virtue  of  the  proviso  as  to  discrimination. 
Stone  V.  New  Orleans  &  Northern  R.  Co.  (116  U.  S.  606),  23  Am.  &  Eng. 
R.  R.  Cas.  606. 

Regulation  of,  by  Railway  Commission, — ^The  right  of  a  State  to  reason- 
ably limit  the  amount  of  charges  by  a  railroad  company  for  transporta- 
tion of  persons  and  property  within  its  jurisdiction,  cannot  be  granted 
away  by  its  legislature  unless  by  words  of  positive  grant,  or  words  equiva- 
lent in  law.  A  statute  which  grants  to  a  railroad  company  the  right 
"  from  time  to  time  to  fix,  regulate  and  receive  the  tolls  and  charges  by 
them  to  be  received  for  transportation,"  does  not  deprive  the  State  of  its 
power,  within  the  limits  of  its  general  authority,  as  controlled  by  the  Con- 
stitution of  the  United  States,  to  act  upon  the  reasonableness  of  the  tolls 
and  charges  so  fixed  and  regulated.  An  act  of  incorporation,  which  con- 
fers upon  the  directors  of  a  railroad  company  the  power  to  make  by-laws, 
rules  and  regulations  touching  the  disposition  and  management  of  the 
company's  property,  and  all  matters  appertaining  to  its  concerns  confers 
no  right  which  is  violated  by  the  creation  of  a  State  railroad  commis- 
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sion,  charged  with  the  general  duty  of  preventing  the  exaction  of  unrea- 
sonable or  discriminating  rates  upon  transportation  done  within  the  limits 
of  the  State,  and  with  the  enforcement  of  reasonable  police  regulations 
for  the  comfort,  convenience  and  safety  of  travellers  and  persons  doing 
business  with  the  company  within  the  State.  A  railroad  forming  a  continu- 
ous line  in  two  or  more  States,  and  owned  and  managed  by  a  corporation 
whose  corporate  powers  are  derived  from  the  legislature  of  each  State  in 
which  the  road  is  situated,  is,  as  to  the  dome3.tic  traffic  in  each  State,  a 
corporation  of  that  State,  subject  to  State  laws  not  in  conflict  with  the 
Constitution  of  the  United  States.  This  court  agrees  with  the  Supreme 
Court  of  Mississippi,  that  a  statute  creating  a  commission,  and  charging 
it  with  the  duty  of  supervising  railroads,  is  not  in  conflict  with  the  Con- 
stitution of  that  State.  The  provisions  of  the  statute  of  Mississippi  of 
March  ii,  1884,  creating  a  railroad  commission,  are  not  so  inconsistent 
and  uncertain  as  to  necessarily  render  the  entire  act  void  on  its  face. 
Stone  e/  aL  v.  Farmers'  Loan  &  T.  Co.  (116  U.  S.  307),  23  Am.  &  Eng.  R. 
R.  Cas.  577. 

The  Natchez,  Jackson  &  Columbus  R.  Co.  by  its  charter  may  "  fix,  regu- 
late and  secure  tolls  charges"  for  transportation  over  its  road.  But  such 
charges  must  be  reasonable  and  are  subject  to  control  in  respect  of  rea- 
sonableness by  the  legislature  acting  through  a  railway  commission.  The 
creation  of  such  commission  does  not  impair  the  charter  rights  of  the  com- 
pany. But  rates  fixed  by  the  commissioners  are  not  conclusive  against 
the  railway  company.  Railroad  Commissioners  v.  Natchez,  Ji^pkson  & 
Columbus  R.  Co.,  21  Am.  &  Eng.  R.  R.  Cas.  17. 

Reduced  on  Goods  for  "  Farm  Purposes** — Reduced  Rates, — A  bill  of 
lading  contained  a  stipulation  that  the  freight  on  the  articles  to  be  trans- 
ported should  be  $120  per  car,  and  the  further  statement  that  such 
articles  were  to  be  used  "  for  farm  purposes."  In  an  action  by  the  ship- 
per to  recover  the  difference  between  such  stipulated  rate  and  full  freight, 
which  he  had  been  obliged  to  pay,  the  carrier  answered  in  substance  that 
the  stipulated  rate  was  a  reduced  rate  given  only  on  articles  to  be  used 
"  for  farm  purposes,"  and  that  at  the  time  the  bill  of  lading  was  made  out 
the  shipper  falsely  represented  that  they  were  to  be  so  used  ;  and  it  was 
with  such  understanding  that  both  stipulations  were  inserted  in  the  bill 
of  lading,  while  in  fact  the  articles  were  not  to  be  used  "  for  farm  pur- 
poses." Held,  that  the  stipulation  that  the  articles  were  to  be  used  "  for 
farm  purposes"  was  as  binding  as  the  stipulation  that  they  should  be  car- 
ried at  the  reduced  rate,  and  that  the  shipper  could  not  recover.  Fry  v. 
Louisville,  N.  A.  &  C.  R.  Co.,  22  Am.  &  Eng.  R.  R.  Cas.  442. 

Maximum — Terminals — Division  of  Receipts — Allowance  for  Cartage 
— Mileage  Proportion^ Regulation  of  Railways  Act,  1873.— By  the  Buck- 
fastleigh,  Tontnes  and  South  Devon  Railway  Act.  1864,  the  company  there- 
by incorporated  were  authorized  to  make  a  railway  to  be  worked  by  horse- 
power only,  and  also  a  railway  to  be  worked  in  the  ordinary  way,  by 
locomotive  steam-engines ;  and  it  was  enacted  that  the  maximum  rate  of 
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charge  for  conveyance  on  the  railways,  including  the  tolls  for  the  use  there- 
of, and  of  carriages,  and  for  locomotive  power,  and  every  other  expense 
incidental  to  such  conveyance,  should  not  exceed  certain  amounts  therein 
mentioned :  Ifeid,  that  the  railway  to  be  worked  by  horse -power  was  sub- 
ject to  this  enactment,  and  that  a  higher  rate  of  charge  could  not  be  made 
in  respect  of  that  railway,  although  such  higher  rate  might  be  reasonable, 
having  regard  to  the  increased  expense  of  working  the  railway  by  horse- 
power. By  a  working  agreement  between  the  S.  D.  R.  Co.  and  the  B.  R. 
Co.  it  was  provided  that  there  should  be  a  division  for  the  receipts  from 
the  B.  R.,  which  was  to  be  worked  and  managed  by  the  S.  D.  Co.,  who 
were  to  receive  all  tolls,  fares,  rates,  and  charges  arising  from  the  B.  R., 
including  "one  half  of  all  terminal  charges,  and  a  mileage  proportion 
in  respect  of  the  B.  R.  Co.,  of  all  through  fares,  rates,  and  charges : "  NM, 
that  the  S.  D.  Co.  were  bound  to  bring  into  the  receipts  and  account  to 
-the  B.  Co.  for  one  half  of  all  terminals  included  in  fares,  rates,  and 
charges  earned  on  the  B.  R.  and  S.  D.  R.,  and  also  on  the  B.  R.  and 
any  other  railway  or  railways.  It  appeared  that  the  S.  D.  Co.  in  some 
cases  carted  the  goods  to  and  from  the  stations,  and  the  cartage  rate 
was  included  in  the  goods  rate :  //M,  that  they  were  justified  In  de- 
ducting from  the  receipts  to  be  divided  between  them  and  the  B.  Co. 
the  average  cost  to  the  S.  D.  Co.  of  performing  the  cartage.  It  also 
appeared  that  the  S.  D.  Co.,  in  conveying  goods  from  the  B.  R.  to 
a  line  leading  from  their  own  railway,  were  compelled,  through  not  hav- 
ing any  siding  or  other  accommodation  at  the  junction,  to  convey  goods 
three  miles  beyond  the  junction  to  a  station  on  their  line,  and  then  to. 
send  them  back  to  the  junction  by  another  train ;  and  they  claimed  in 
such  case  to  credit  themselves  with  the  mileage  one  way,  namely,  the 
three  miles,  in  estimating  the  mileage  proportion  between  the  two  compa- 
nies:  //M,  that  they  were  entitled  to  do  so.  Buckfastleigh,  Tontnes  & 
South  Devon  R.  Co.  v.  South  Devon  R.  Co.,  i  Nev.  &  Mac  321. 

Package  Rates — Equality  Clause. — The  Great  Eastern  R.  Co.  fixed  cer- 
tain package  rates  for  the  conveyance  of  fish  from  Yarmouth  to  London, 
as  follows : 

Under  and  not  exceeding 

18  lbs.,  3^/.  per  package. . 
28    "    4^.    " 
42    "    6d,    " 
56    "    &/. 


<(        « 


W.,  a  trader  at  Yarmouth,  sent  packages  of  fish  in  baskets  of  20  lbs. 
weight  by  the  Great  Eastern  R.  to  London,  for  which  he  was  chained, 
under  the  above  scale,  at  the  rate  of  4//.  for  28  lbs.  It  was  proved  that  he 
could  not  alter  the  size  of  his  baskets  without  injury  to  his  business,  and 
that  baskets  21  lbs.  in  weight  did  not  cost  the  company  more  expense  or 
labor  than  baskets  of  18  lbs.  in  weight.  Held,  that  the  rate  must  be  21  lbs. 
and  not  18  lbs.  for  3^.,  so  as  to  make  it  uniform,  and  after  the  same  rate 
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•as  and  in  due  proportion  with  the  chaise  for  packages  of  great  weight. 
Woodger  v.  G.  E.  R.  Co.,  2  Nev.  &  Mac.  102. 

Parcel  Rates, — See  Robertson  v,  G.  S.  &  W.  R.  Co.,  2  Nev.  &  Mac.  374. 

Services  Incidental  to  Business  of  Carrier  covered, — On  the  hearing  of 
■an  application  niade  under  the  Regulation  of  Railways  Act,  1873  (36  &  37 
Vict.  c.  48),  s.  15,  the  Railway  Commissioners  have  power  to  state  a  special 
•case  for  the  opinion  of  the  High  Court.  By  the  London,  Brighton  & 
South  Coast  Railway  Act,  1863  (26  &  27  Vict.  c.  ccxviii«)»  8.  51,  "the  maxi- 
mum rates  of  charges  to  be  made  by  the  company  for  the  conveyance  of 
animals  and  goods,  including  the  tolls  for  the  use  of  their  railways  and 
wagons  or  trucks  and  for  locomotive  power  and  every  other  exi>ense  inci- 
dental to  such  conveyance  (except  a  reasonable  sum  for  loading,  unload- 
ing, and  covering  the  goods  at  any  terminal  station  of  such  goods,  and  for 
Kielivery  and  collection,  and  any  other  services  incidental  to  the  duty  or 
business  of  a  carrier,  where  such  services  or  any  of  them  are  or  is  per- 
formed by  the  company),  shall  not  exceed  "  certain  sums  prescribed  ;  held, 
that  station  accommodation,  the  use  of  sidings,  weighing,  checking, 
clerkage,  watching,  labelling,  provided  and  i>erformed  by  the  company  in 
respect  of  goods  traffic  carried  by  them  as  carriers,  may  be  and  is^  prima 
facie  "  services  incidental  to  the  duty  or  business  of  a  carrier  "  within  s. 
51.  Whether  they  are  so  in  any  particular  case  is  a  question  of  fact  for 
the  Railway  Commissioners  to  decide ;  and  if  found  by  them  to  be  so,  such 
services  may  be  the  subject  of  a  separate  reasonable  charge  in  addition  to 
the  rates  prescribed.  Hall  &  Co.  v.  London,  Brighton  &  S.  C.  R.  Co.,  22 
Am.  &  Eng.  R.  R.  Cas.  446  (L.  R.  15  Q.  B.  Div.  505). 

Small  Parcel  Rates, — By  the  171st  section  pf  the  5  &  6  W.  IV.  c.  107, 
the  Great  Western  R.  Co.  were  authorized  to  fix  the  sum  to  be  charged 
in  respect  of  small  parcels  (not  exceeding  500  lbs.  weight)  as  to  them 
seem  proper :  provided  that  that  provision  should  not  extend  to  articles, 
matters,  or  things  sent  in  large  aggregate  quantities,  although  made  up  of 
separate  and  distinct  parcels,  such  as  bags  of  sugar,  coffee,  etc.,  but  only 
to  single  parcels  unconnected  with  parcels  of  a  like  nature,  which  might 
be  sent  upon  the  railway  at  the  same  time.  The  company  issued  "  scale 
bills  "  specifying  the  charges  to  be  made  for  carriage,  each  class  contain- 
ing various  kinds  of  goods,  and  at  the  end  a  "  miscellaneous  class"  com- 
prising goods  "  not  aggr^ate  of  one  class  or  kind,"  for  which  a  higher 
tonnage  rate  was  exacted  and  also  an  additional  charge  of  2d.  per  pack- 
age. Held,  that  the  company  were  not  justified  in  charging,  under  the 
**  miscellaneous  class  "  goods  which  were  aggregate  of  several  kinds,  but 
all  contained  in  one  class.  Edwards  v.  Great  Western  R.  Co.,  11  C.  B. 
588. 

Same  Charge  for  Delivery  at  Differetit  Stations  Unequal, — ^The  (3rand 
Junction  R,  Co.  published  a  list  of  rates  for  the  carriage  of  merchandise, 
divided  into  seven  classes,  of  which  the  lowest  was  ids,  and  the  highest 
•6of.  per  ton,  and  for  "  boxes,  bales,  hampers,  or  other  packages,  when 
they  contained  parcels  or  other  packages  or  things  under  112  lbs.  weight 
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each,  directed,  consigned,  or  intended  for  different  persons  or  ior  more- 
than  one  person,"  they  imposed  a  charge  of  id.  per  lb.  weight.  He/d,  that 
this  last  was  not  a  reasonable  charge  in  the  case  of  a  package  above  500- 
lbs.  weight,  made  by  a  carrier  and  directed  to  one  person,  although  contain- 
ing a  number  of  parcels  under  112  lbs.  weight  each  consigned  or  directed 
to  different  persons.  The  company  also  became  carriers  on  the  London 
&  Birmingham  line,  and  published  a  list  of  charges  for  the  carriage  of 
goods  from  Manchester  to  London,  among  which  **  Manchester  packs '" 
were  charged  3^.  yd.  per  cwt.,  or  65J.  per  ton.  At  the  foot  of  this  list 
was  a  notice  that  goods  were  brought  to  the  station  at  Camden  Town 
"without  extra  charge,"  and  that  there  was  "no  charge  for  booking  or 
delivery  at  London."  The  company  made  an  agreement  with  C.  &  H. 
that  the  latter  should  carry  from  the  station  at  Camden  Town  and  deliver 
in  London  all  such  goods  carried  by  the  railway,  and  for  so  doing  should 
receive  los,  per  ton  out  of  the  entire  chai^,  655.  per  ton.  //eld,  that  un- 
der these  circumstances  the  charge  of  655.  per  ton,  when  made  to  any^ 
other  persons  who  were  ready  to  receive  their  goods  at  the  station  at 
Camden  Town,  was  both  unreasonable  and  unequal.  Pickford  v.  Grand 
Junction  R.  Co.  10  Meeson  &  W.  397. 

Charges  for  Collection  and  Delivery — Overcharges, — By  special  acts  a 
railway  company  were  entitled  to  charge  for  goods  carried  on  their  line  at 
rates  not  exceeding  a  certain  rate  per  ton.  They  were  permitted  to  charge 
a  higher  rate  for  small  parcels  not  exceeding  500  lbs.  weight,  provided 
that  *'  articles  sent  in  large  aggregate  quantities,  although  made  up  of 
separate  parcels  such  as  bags  of  sugar,  coffee,  meal  and  the  like,  shall  not 
be  deemed  small  parcels,  \iw\,  such  term  shall  apply  only  to  single  par- 
cels in  separate  packages."  Plaintiff,  a  carrier,  sent  to  the  company  at 
once  many  packages,  all  consigned  to  one  consignee,  each  one  less  than 
500  lbs.,  of  articles  of  similar  classes,  but  not  being  separate  packages  of 
one  article.  The  company  charged  for  them  as  separate  parcels,  //eld^ 
that  they  were  justified  in  so  doing,  the  proviso  applying  only  to  articles 
that  were  of  such  a  nature  that  a  large  quantity  was  generally  made  up  in 
separate  packages.  The  plaintiff  also  sent  a  parcel  of  coffee  less  than  5oo< 
lbs.  weight,  and  afterwards  on  the  same  day  another  parcel  of  coffee,  both 
consigned  to  himself  and  for  the  same  train.  When  the  first  was  left,, 
notice  was  given  that  plaintiff  would  probably  send  more  ;  but  it  was  not 
received  on  any  special  terms.  The  company  charged  for  these  as  sepa- 
rate parcels.  Held,  that  they  were  justified  in  doing  so.  The  company 
weVe  entitled  to  charge  a  certain  rate  "  for  all  cotton  and  other  wools,, 
drugs,  and  manufactured  goods."  //eld,  that  this  meant,  not  all  goods  on* 
which  human  skill  was  employed,  but  those  articles  made  in  what  are  in 
popular  language  called  manufactories.  The  company  agreed  with  agents 
to  collect  and  deliver  goods  for  them,  charging  the  public  a  small  charge, 
for  doing  so  in  addition  to  the  charge  for  conveyance  on  the  railway.  To 
those  agents  the  company  allowed  in  addition  a  sum  out  of  the  receipts 
of  the  company.    The  plaintiff,  who  collected  and  delivered  his  own  par- 
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eels,  but  was  charged  as  highly  as  the  rest  of  the  public,  complained  that 
in  effect  this  arrangement  caused  his  goods  to  be  charged  higher  than 
those  sent  through  the  agents,  and  that  the  difference  was  an  overcharge. 
By  their  act  the  company  were  to  charge  all  persons  equally  for  convey- 
ance, but  there  was  a  proviso  that  they  might  make  arrangements  as  to* 
the  collection  and  delivery  of  merchandise,  and  there  was  an  appeal  given 
by  the  act  to  the  Session,  by  any  one  prejudiced  against  any  arrangement 
giving  special  facilities  to  others.  Held^  that  under  these  enactments  the 
agreement  with  the  agents,  against  which  there  had  been  no  appeal,  did 
not  render  the  charges  to  the  plaintiff  overcharges.  Parker  v.  Great 
Western  R.  Co.,  6  El.  &  B.  77. 

Packed  Parcels, — The  plaintiff,  a  carrier,  was  in  the  habit  of  collecting- 
small  parcels  and  sending  them  together  in  large  packages  by  the  defend- 
ants' railway.  The  defendants  charged  different  rates  of  carriage  for  dif* 
ferent  classes  of  goods,  the  highest  charge  being  for  packed  parcels.  A 
declaration  was  required  from  the  plaintiff  as  to  the  description  of  his 
parcels.  He  declared  them  as  "  packed  parcels,"  and  was  charged  and 
paid,  accordingly.  The  plaintiff  finding  that  other  firms  sent  packed  par- 
cels from  whom  no  declaration  was  required,  and  who  were  charged,  for 
them  at  a  less  rate,  sued  the  company  in  assumpsit  to  recover  the  alleged 
excess  as  for  money  had  and  received.  On  the  trial  he  gave  evidence 
that  the  practice  of  the  other  firms  in  sending  "  packed  parcels,"  was 
notorious.  Held,  affirming  the  judgment  of  the  Court  of  Exchequer 
Chamber,  that  the  evidence  produced  was  admissible,  and  was  sufficient 
to  show  that  the  defendants  knew  of  the  practice  of  the  other  firms  to 
pack  their  parcels,  and  that  with  such  knowledge  they 'had  improperly 
charged  the  plaintiff  with  a  higher  rate  of  charge,  and  had  thus  infringed 
the  equality  clauses,  and  that  the  plaintiff  was  entitled  to  recover  the 
amount  so  charged  in  excess  in  an  action  for  money  had  and  received. 
Great  Western  R.  Co.  v,  Sutton,  38  L.  J.  Exch.  177  (H.  of  L.). 

Unauthorized  Rates  and  Fares — Infringement  of  Special  Act, — Upoa 
complaint  that  a  railway  company  did  not  afford  "all  reasonable  facilities  " 
within  the  meaning  of  sec.  2  of  the  Railway  and  Canal  Traffic  Act,  1854,. 
because  they  charged  passengers  in  excess  of  the  sums  they  were  entitled 
to  demand  under  the  maximum  clauifb  of  their  special  act :  Held,  by  the 
court  of  appeal  (affirming  the  judgment  of  the  Queen's  Bench  Division) 
that  the  Commissioners  had  no  jurisdiction  to  entertain  the  complaint,, 
because  the  mere  fact  that  a  railway  company  charged  beyond  the  maxi- 
mum sums  contained  in  their  special  act,  did  not  amount  to  a  refusal  to> 
afford  reasonable  facilities." 

Per  Bramwell,  L.  J. — The  words  in  sec.  2  of  the  Railway  and  Cana[ 
Traffic  Act,  1854,  "  Every  railway  and  canal  company  shall  afford  all  due 
and  reasonable  facilities  for  the  receiving  and  forwarding  of  traffic,"  have 
no  reference  to  the  prices  a  railway  may  charge  for  conveyance.  Setnble,  if 
the  complaint  had  not  merely  alleged  that  there  were  overcharges,  but  that 
such  charges  were  made  either  as  regards  particular  trains,  or  as  regard& 
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particular  stations  to  such  an  amount  as  to  preventp  or  to  be  calculated  to 
prevent,  the  use  of  these  trains  or  the  traffic  to  these  stations,  it  would  be 
refusing  reasonable  facilities  for  receiving  and  forwarding  passengers  by 
those  trains ;  and  if  it  was  proved  to  be  done  with  the  object  of  prevent- 
ing the  use  of  the  accommodation,  the  Commissioners  would  have  juris- 
diction to  entertain  the  matter.  Brown  v.  Great  Western  R.  Co.,  3  Nev. 
&  Mac.  523. 

Upon  proof  that  a  railway  company  had  charged  more  than  they  were 
entitled  to  take  under  the  maximum  clause  of  their  special  act,  the  Com- 
missioners made  an  order  under  sec.  2  of  the  Railway  and  Canal  Traffic 
Act.  1854;  enjoining  the  railway  company  to  desist  in  future  from  exceed- 
ing the  limit  prescribed  by  their  special  act.  Lloyd  v.  Northampton  & 
Banbury  Junction  R.  Co.,  3  Nev.  &  Mac  259. 

Unequal, — A  railway  company  agreed  with  A  &  B,  coal-owners,  that 
they  would  carry  their  coal,  subject  to  clause  1 1,  at  certain  charges  given 
in  the  schedule,  and  they  also  agreed  (clause  9)  that  in  the  event  of  their 
•charging  any  other  trader  for  the  same  description  of  traffic  lower  rates 
than  those  stipulated  to  any  station,  then  in  that  event  A  &  B  were  to 
have  a  corresponding  reduction  in  the  rates  payable  by  them  to  such 
station.  Clause  1 1  was  to  effect  that  notwithstanding  the  rates  or  chaises 
before  specified,  they  were  entitled  to  charge  A.  &  B.  rates  or  charges 
-similar  to  those  charged  and  paid  by  the  Eglinton  Coal  Co.;  and  in  the 
event  of  any  consideration  being  given  to  the  Eglinton  Co.  for  raising 
them,  a  similar  consideration  shall  be  given  to  A&  B.  The  railway  com- 
pany charged  D,  another  coal-owner,  not  a  party  to  the  agreement,  a  lower 
rate  per  ton,  taking  into  account  the  greater  distance  the  coal  was  carried. 
The  agreement  with  the  Eglinton  Co.  was  not  in  evidence.  It  was  alleged 
the  rate  charged  A  &  B  was  not  higher  than  that  charged  to  the  Eglin- 
ton Co. :  Held,  affirming  the  decision  of  the  court  below,  that  there  was 
nothing  in  clause  11  to  supersede  the  effect  of  clause  9,  and  that  upon  the 
true  construction  of  the  latter  clause  A  &  B  were  entitled  to  a  corre- 
-sponding  reduction  with  D.,and  repayment  of  overcharges ;  "  lower  rates" 
meaning  proportionately  lower  rates  per  ton  per  mile,  and  not  a  less  sum 
per  ton  irresj)ective  of  the  distance  carried.  Glasgow  &  D.  W.  R.  Co.  v, 
Mackinnon,  27  Am.  &  Eng.  R.  R.  C^.  i. 

Unequal — Court  of  Chancery  will  not  Interfere,  unless  Public  Interest  re- 
'quires  it, — The  Birmingham  &  'Derby  Junction  Railway  commencing  at 
Derby,  communicates  with  the  London  8l  Birmingham  Railway  at  Hamp- 
ton-in-Arden.  The  Midland  Counties  Railway  forms  a  communication 
between  Derby  and  the  London  &  Birmingham  Railway  at  Rugby.  The 
Birmingham  Railway  Act  empowers  that  company  to  receive  from  pas- 
sengers conveyed  by  the  company's  carriages  tolls  not  exceeding  a  specified 
amount.  A  subsequent  act  for  authorizing  an  alteration  in  the  line  of  the 
railway,  provides  that  the  charges  by  the  first  act  authorized  to  be  made 
for  the  carriage  of  passengers,  goods  or  other  matters  or  things,  shall  be  at 
^11  times  charged  equally  and  after  the  same  rate  per  ton  per  mile,  in  re- 
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spect  to  all  passengers  and  goods  of  a  like  description,  and  conveyed  or 
propelled  by  a  like  carriage  or  engine,  passing  on  the  same  portion  of  the 
line  only,  and  under  the  same  circumstances,  and  that  no  reduction  or 
advance  in  any  charge  for  conveyance  by  the  company,  or  for  the  use  of 
any  locomotive  power  to  be  supplied  by  them,  shall  be  made  either  directly 
or  indirectly  in  favor  of  or  against  any  particular  company  or  person 
travelling  upon  or  using  the  same  portion  of  the  railway  under  the  same 
circumstances.  After  the  opening  of  the  Midland  Counties  Railway,  the 
Birmingham  &  Derby  Junction  R.  Co.  charged  passengers  conveyed  by 
their  carriages  from  Derby  to  Hampton-in-Arden  8j.,  while  they  charged 
other  passengers  proceeding  from  Derby  to  Hampton-in-Arden,  and 
thence  to  London,  only  after  the  rate  of  2j.,  between  Derby  and  Hampton- 
in-Arden.  An  information  was  filled  to  procure  an  injunction  to  restraiiji 
the  imposition  of  an  unequal  charge  between  the  termini  at  Derby  and 
Hampton.  It  was  admitted  by  the  information  that  the  charge  of  &r.  did 
not  exceed  the  rate  allowed  by  the  act :  Held,  by  the  Lord  Chancellor  on 
a  motion  for  an  injunction,  that  the  clause  above  set  forth,  was  only  meant 
to  prevent  the  exercise  of  a  monopoly  to  the  prejudice  of  one  passenger 
or  carrier  in  favor  of  another.  That  even  if  this  court  had  jurisdiction  in 
such  a  case,  it  would  not  interfere,  unless  it  were  clear  that  the  public 
interest  required  it;  and  that  in  this  case  it  being  admitted  that  the 
higher  charge  was  not  more  than  the  act  permitted,  it  did  not  appear  that 
the  public  were  prejudiced  by  the  arrangement.  The  motion  was  refused 
with  costs.  Attorney-Gen.  v.  Birmingham  &  Derby  Junction  R.  Co.,  2 
Eng.  Railway  &  Canal  Cas.  24. 

Right  to  Ftx.-^See  Midland  p.  Co.  v,  G.  W.  R.  Co.,  2  Nev.  &  Mac.  88. 

Whether  Charge  is  Rate  or  TolL — ^What  determines  whether  a  charge  is 
a  rate  or  toll  is,  not  who  provide  the  carriage  or  who  provide  the  engine, 
but  who  are  the  carriers.  Watkinson  v,  Wrexham,  etc.,  R.  Co.  (No.  i),  3 
Nev.  &  Mac.  5. 

Rating  of  KKWytia,— Poor  Rate  Railway  and  Dock— Ratable  Value— 
Collection  and  Delivery  Charges —  Terminals —  Working  Expenses — Costs  of 
Repairs — Renewal  and  Maintenance — Machinery  Fixtures —  Tenants  Cap" 
ital  and  Profits, — On  appeal  against  the  amount  at  which  a  railway  was 
assessed  to  the  poor  rate,  it  appeared  that  the  line  belonged  to  one  com-  ^ 
pany,  but  w^as  worked  by  another  railway  company,  who  found  all  the  roll- 
ing stock  in  consideration  of  receiving  a  percentage  of  the  gross  receipts : 
Held  that  such  percentage  must  be  taken  to  represent  the  expense  of  the 
rolling  stock  to  the  hypothetical  tenant,  and  that  there  would  be  no  ten- 
ants' capital  or  profits  thereon;  to  provide  for  personal  superintendence  and 
the  responsibility  of  becoming  tenant,  at  a  heavy  rent,  the  tenant  was 
entitled  to  a  fair  remuneration,  which  was  fixed  at  five  per  cent  on  the  gross 
receipts.  In  the  ordinary  case,  however,  of  a  railway  company  finding  the 
rolling  stock  for  their  own  railway :  Held,  that  the  tenant  might  be  al- 
lowed twenty  per  cent  upon  his  tenants'  capital  for  profits,  depreciation 
of  stock,  and  casualties  ;  ten  per  cent  upon  his  stores,  and  five  per  cent 
upon  his  floating  capital ;  and  that  he  was  also  entitled  to  a  deduction 
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for  a  renewal  of  way  and  works,  as  well  A  for  maintenance  of  the  same. 
Machinery  fastened  to  the  soil  or  to  buildings  only  for  the  purpose  of 
-steadying  it  in  working,  is  a  chattel,  and  properly  forms  part  of  the  tenant's 
capital.  Terminals  must  be  brought  into  the  gross  receipts  and  confined 
to  the  line  of  railway  that  earns  them.  Collection  and  delivery,  strictly  so 
called,  form  no  part  of  terminals  or  terminal  service,  and.  being  performed 
off  the  line  should  not  in  any  way  be  brought  into  the  accounts  for  rating 
purposes.  Where,  therefore,  it  is  included  in  the  rates  for  conveyance,  as 
in  carted  rates,  the  cost  of  the  service  and  reasonable  profit  thereon  should 
be  deducted  from  them  in  the  gross  receipts,  and  no  receipt  or  expendi- 
ture relating  to  them  should  appear  on  the  accounts.  In  order  to  obtain 
the  cost  of  repairs  of  carriages  and  wagons,  the  company  divided  the 
actual  cost  by  the  number  of  train  miles  run  on  their  own  lines,  but  it 
appearing  that  they  ran  also  upon  their  own  lines,  held,  that  the  addi- 
tional mileage  should  be  taken  into  account  so  far  as  it  was  ascertainable 
for  the  purpose  of  arriving  at  a  correct  ratio  of  the  cost  of  these  repairs. 
Docks  belonging  to  a  railway  company  were  connected  with  their  line 
of  railway  which  they  helped  to  feed  with  traffic  and  included  warehouses, 
sidings,  and  rails  laid  down  over  a  portion  of  the  docks  (so  called)  to 
take  goods  to  and  from  the  railway.  The  expenditure  on  account  of  the 
docks  exceeding  the  receipts,  they  possessed  no  ratable  value  as  docks 
beyond  that  of  unimproved  land :  Held,  as  a  matter  of  fact,  that  the 
basins,  wharves,  and  other  parts  belonging  to  the  sea  transit,  and  being 
strictly  within  the  definition  of  docks,  should  be  treated  as  such  and  rated 
only  as  unimproved  land,  while  the  building,  sidings,  and  rails  belonging 
to  the  land  transit  should  be  treated  as  part  of  the  railway,  and  rated  as  a 
portion  of  the  adjoining  goods  station.  Manchester  &  Trent,  etc.,  R.  Cos. 
^.  Guardians  of  Caistor  &  Glandford  Brigg  Unions,  2  Nev.  &  Mac.  53. 

Si  at  tons — Sidings — Trade  Pro/Us — Repairs  of  Stock. — Owners*  IVag^ 
ons, — On  appeal  against  the  amount  at  which  a  railway  and  its  stations 
were  assessed  to  the  poor  rate :  Held,  (i)  As  to  the  stations,  that  in  as- 
certaining how  much  of  the  adjacent  land  occupied  by  the  railway  formed 
part  of  the  stations,  and  an  element  of  their  ratable  value  as  distinguished 
from  the  line  itself,  all  sidings,  for  whatever  purpose  used,  should  be  in- 
cluded, and  only  the  average  quantity  of  the  land  required  for  the  main 
tracks,  and  only  the  permanent  way  necessary  to  such  tracks  at  any  point 
in  their  length  should  be  excluded.  (2)  The  railway  company  made  and 
repaired  their  own  rolling  stock,  and  claimed  to  deduct  trade  profits  on  such 
repairs.  Held,  that  they  were  not  entitled  to  deduct  any  trade  profits  on 
such  repairs  ;  held,  that  they  were  not  entitled  to  deduct  any  sum  for  profits 
In  respect  thereof.  (3)  The  railway  company,  in  conducting  a  portion  of 
their  traffic,  used  the  wagon  stock  of  private  owners  and  of  other  railway 
companies.  They  carried  to  the  account  of  their  gross  receipts  the 
amount  earned  by  means  of  such  wagons,  but  the  value  of  the  wagons 
did  not  appear  in  the  tenant's  capital  account  of  rolling  stock,  and,  there- 
fore, no  profits  thereon  was  allowed  as  a  deduction  under  that  head.  The 
company  claimed,  however,  under  a  separate  head,  a  deduction  of  ten  per 
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'Cent  upon  the  value  of  these  wagons,  upon  the  ground  that  it  represented 
the  amount  of  trade  done  in  them  by  the  company  upon  which  the 
profits  should  be  deducted.  I/e/dt  that  the  profits  should  be  deducted, 
but  as  it  appeared-that  the  number  of  train  miles  run  by  owners'  wagons 
was  much  less  than  the  number  run  by  those  of  other  companies,  five  per 
cent  would  be  allowed  upon  the  former,  and  ten  per  cent  upon  the  latter. 
(4)  The  value  of  fixed  machinery  permanently  attached  to  the  freehold 
is  landlord's  property,  and  ratable,  and  should  not  be  deducted  as  part  of 
tenant's  plant  or  capital.  (5)  Seventeen  per  cent  upon  tenant's  capital  al- 
lowed (under  the  circumstances)  for  profit,  interest,  insurance,  and  deterio- 
ration ;  10  percent  upon  the  capital  invested  in  stores,  and  5  per  cent  upon 
floating  capital  (in  this  case  fixed  at  ;£30o,ooo) ;  £$0  per  lineal  mile  allowed 
to  be  deducted  jfor  the  landlord's  exi>enses  in  maintaining  the  premises  in 
a  state  to  command  the  same  rent.  (6)  Grounds  upon  which  the  year  of 
assessment  should  be  selected  for  the  valuation,  working  expenses,  etc., 
rather  than  an  average  number  of  years.  London  &  N.  W.  R.  Co.,  v. 
Wigan  Union.  2  Nev.  &  Mac.  240. 

Reasonable  Accommodation^ — See  Caterham  R.  Co.,  v.  Brighton  and 
Southeastern  R.  Cos.,  i  Nev.  &  Mac.  32. 

Reasonable  Facilities.— See  Aberdeen  Lime  Co.  v.  Great  North  of 
Scotland  R.  Co.,  3  Nev.  &  Mac.  205. 

Rebates.— See  Kempson  v.  Great  Western  R.  Co.,  4  R.  &  Canal  Traffic 
Cas.  426. 

Receiving,  Forwarding  and  Delivering.— See  Diphwys  Casson 
Slate  Co.,  V,  Festiniog  R.  Co.,  2  Nev.  &  Mac.  278. 

Reasonableness  of  Charges. — In  considering  the  question  of  the 
reasonableness  of  charges,  the  principle  is  not  what  profit  it  may  be  rea- 
sonable for  a  railway  company  to  make,  but  what  it  is  reasonable  to 
charge  to  the  person  who  is  charged.  International  Bridge  Co.  v.  Canada 
Southern  R.  (^o.,  8  App.  Cas.  723. 

'  Reference  of  Questions  under  Sec.  3  of  the  Railway  and 
■Canal  Traffic  Act,  1854.— Nicholson  v.  Great  Western  R.  Co.  (No.  2) 
I  Nev.  &  Mac.  143. 

Refreshment  Rooms.— See  Southeastern  R.  Co.  v.  Railway  Com- 
4nissioners  et  aL  3  Nev.  &  Mac.  464. 

Regulation — Control  over  Railroad^Corporations. — Even  conceding 
that  the  charters  of  railroad  companies  are  contracts,  the  constitutional 
power  of  the  legislature  to  prohibit  unjust  discrimination  in  freights  still 
exists,  and  rests  in  the  right  of  the  legislature  to  prescribe  the  methods  by 
which  to  enforce  a  common-law  duty  that  such  companies  voluntarily 
assume  when  they  exercise  the  function  of  a  common  carrier.  Such  legis- 
lation is  in  no  respect  a  violation  of  their  charters.  Chicago,  etc.,  R.  Co. 
^.  People,  6^  111.  II. 

Regulation  by  State — Interstate  Commerce. — A  statute  of  Illi- 
nois enacts  that  if  any  railroad  company  shall,  within  that  State,  charge  or 
receive,  for  transporting  passengers  or  freight  of  the  same  class,  the  same 
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or  a  greater  sum  for  any  distance  than  it  does  for  a  longer  distance,  it. 
shall  be  liable  to  a  penaltyfor  unjust  discrimination.  The  defendant  in 
this  case  made  such  discrimination  in  regard  to  goods  transported  over 
the  same  road  or  roads  from  Peoria  in  Illinois  and  from  Oilman  in  Illi- 
nois to  New  York,  charging  more  for  the  same  class  of  goods  carried 
from  Gil  man  than  from  Peoria,  the  former  being  eighty-six  miles  nearer 
to  New  York  than  the  latter,  this  difference  being  in  the  length  of  the  line 
within  the  State  of  Illinois. 

1.  This  court  follows  the  Supreme  Court  of  Illinois  in  holding  that  the 
statute  of  Illinois  must  be  construed  to  include  a  transportation  of  goods 
under  one  contract  and  by  one  voyage  from  the  interior  of  the  State  of 
Illinois  to  New  York. 

2.  This  court  holds,  further,  that  such  a  transportation  is  "  commerce 
among  the  States,"  even  as  to  that  part  of  the  voyage  which  lies  within 
the  State  of  Illinois,  while  it  is  not  denied  that  there  maybe  a  transporta- 
tion of  goods  which  is  begun  and  ended  within  its  limits  and  disconnected 
with  any  carriage  outside  of  the  State,  which  is  not  commerce  among  the 
States. 

3.  The  latter  is  subject  to  regulation  by  the  State,  and  the  statute  of 
Illinois  is  valid  as  applied  to  it.  But  the  former  is  national  in  its  charac- 
ter, and  its  regulation  is  confided  to  Congress  exclusively,  by  that  clause 
of  the  Constitution  which  empowers  it  to  regulate  commerce  among  the 
States. 

4.  The  cases  of  Munn  v.  Illinois,  C.  B.  &  Q.  R.  Co.  v,  Iowa  and  Peik 
V,  The  Chicago  &  Northwestern  R.  Co.,  all  in  94  U.  S.,  examined  in  regard 
to  this  question,  and  held,  in  view  of  other  cases  decided  near  the  same 
timc'^not  to  establish  a  contrary  doctrine. 

5.  Notwithstanding  what  is  there  said,  this  court  holds  now,  and  has 
never  consciously  held  othen^ise,  that  a  statute  of  a  State  intended  to 
regulate  or  to  tax,  or  to  impose  any  other  restriction  upon,  the  transmis- 
sion of  persons  or  property  or  telegraphic  messages  from  one  State  to 
another,  is  not  within  that  class  of  legislation  which  the  States  may  enact 
in  the  absence  of  legislation  by  Congress,  and  that  such  statutes  are  void 
even  as  to  that  part  of  such  transmission  which  may  be  within  the  State. 

6.  It  follows  that  the  statute  of  Illinois,  as  construed  by  the  Supreme 
Court  of  the  State,  and  as  applied  to  the  transaction  under  consideration, 
is  forbidden  by  the  Constitution  of  the  United  States,  and  the  judgment 
of  that  court  is  reversed.  Wabash,  St.  Louis  &  Pacific  R.  Co.  v.  People, 
(U.  S.  Supreme  Court,  Oct.,  1886)  26  Am.  &  Eng.  R.  R.,  Cas.  i. 

Whether  the  statutes  gave  to  the  Railroad  Commissioners  the  right  to 
regulate  charges  to  points  outside  of  this  State,  is  a  question  of  jurisdic- 
tion which  may  be  raised  at  any  time. 

The  general  railroad  law  of  this  State  was  intended  to  confer  upon  the 
Railroad  Commissioners  the  right  to  regulate  freight  upon  all  railroads 
where  any  part  thereof  was  within  this  State,  and  to  all  stations  on  those 
roads,  including  stations  outside  of  the  State. 
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The  power  to  r^^late  commerce  among  the  States  is  given  exclusively 
to  Congress;  the  transportation  of  freight  or  the  subject  of  commerce  is  a 
constituent  part  of  commerce  itself ;  the  transportation  of  passengers  or 
merchandise  through  a  State,  or  from  one  State  to  another,  is  commerce 
among  the  States,  and  exclusively  within  the  control  of  Congress ;  but,  as 
a  general  rule,  each  State  may  control,  as  a  matter  of  domestic  concern, 
all  the  railroads  and  other  things,  proper  subjects  of  public  control,  which 
are  located  entirely  within  the  borders  of  the  State,  although  such  regu- 
lating control  may  affect  incidentally  general  interstate  commerce  with 
which  the  subject  may  connect. 

Transportation  of  merchandize  through  a  State,  or  from  one  State  to 
another,  although  the  carriage  may  be  continuous,  is  interstate  commerce, 
and  beyond  the  control  of  the  State,  even  where  Congress  has  taken  no 
action  upon  the  subject. 

Any  regulation  of  freights  for  the  transportation  from  Columbia  in  this 
State  to  points  in  the  State  of  North  Carolina,  by  the  statutes  of  the  State, 
is  beyond  the  power  of  the  State,  because  of  its  being  an  invasion  of  the 
power  exclusively  vested  in  Congress  by  the  Constitution  of  the  United 
States.  Railroad  Cdmmissioners  v.  Railroad  Company  (22  S.  C.  220),  26 
Am.  &  Eng.  R.  R.  Cas.,  29. 

Regulation  of  Freight  CHARGES.—Exemp/ton  /r^ww.— A  railroad 
corporation  organized  under  the  laws  of  Missouri,  subsequent  to  the  going 
into  effect  of  the  present  constitution,  and  the  laws  passed  thereunder, 
classifying  and  regulating  the  charges  of  railroads  for  carriage  of  freight, 
is  subject  to  the  provisions  of  such  constitution  and  laws.  It  cannot  claim 
exemption  therefrom  on  the  ground  that  it  has  purchased  the  privileges 
and  franchises  of  a  railroad  corporation  whose  existence  antedates  that  of 
the  constitution  and  said  laws.  Under  the  evidence  in  this  case,  AM  that 
the  defendant  in  its  transaction  with  plaintiff  did  not  violate  the  law  (Mo. 
R.  S.,  §§  833,  834,  835)  regulating  charges  for  carrying  freight.  Owen  v. 
St.  Louis  &  San  Francisco  R.  Co.  (83  Mo.  454),  25  Am.  &  Eng.  R.  R. 
Cas.  371. 

Regulation  of  Railways  Act. — See  Goddard  v.  London  &  South- 
western R.  Co.,  I  Nev.  &  Mac.  308. 

Relative  Cost  of  Carriage. — See  Ransome  v.  Eastern  Counties  R. 
Co.  (No.  i),  I  Nev.  &  Mac.  63 ;  Oxlade  v.  Northeastern  R.  Co.  (No.  i), 
lb.  72 ;  Nicholson  v.  Great  Western  R.  Co.  (No.  i),  lb.  121. 

Rent  for  Use  of  Station. — See  Bristol  &  Exeter  R.  Co.  v,  Somer- 
set &  Dorset  R.  Co.,  2  Nev.  &  Mac.  82. 

Reviewing  Commissioners*  Decision. — Application  to  Commissioners 
to  Review  their  Decision — Order  40  of  Commissioners*  General  Orders. — 
The  Railway  Commissioners  refused  an  application  made  under  Order  40 
of  their  general  orders  to  review  a  decision  given  by  them  a  year  before. 
Denaby  Main  Colliery  Co.  v,  Mnachester,  etc.,  R.  Co.,  4  R.  &  Canal 
Traffic  Cas.  23. 

The  Commissioners  will  not  rehear  a  matter  when  the  party  applying 
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docs  not  desire  to  disturb  their  judgment  on  the  merits.    Hammans  et  al. 
V.  Great  Western  R.  Co.,  4  Ry.  &  Canal  Traffic  Cas.  181. 

Reviewing  Previous  Decisions.— See  Palmer  v.  London  &  South- 
western R.  Co.,  I  Nev.  &  Mac.  243. 

Revision  of  Working  AGREEMENT.—See  Corporation,  etc.,  of  Hud- 
dlesfield  v.  Great  Northern  R.  Co.  et  al.,  4  R.  &  Canal  Traffic  Cas.  44; 
Greenock  v,  Wemyss  Bay  R.  Co.  v.  Caledonian  R.  Co.,  2  Nev.  &  Mac.  132. 

Routes,  Alternate. — See  Caledonian  R.  Co.  v.  North  British  R.  Co., 
3  Nev.  &  Mac.  403. 

Running  Powers. — See  Swindon,  etc.,  R.  Co.  v.  Great  W.  R.  Co.,  4 
R.  &  Canal  Traffic  Cas.  173;  Hammans  v»  Great  Western  R.  Co.,  lb.  18. 

Running  Powers. — Conditions  on  which  granted— Parties,— 1}ci^'^,  & 
D.  R.  Co.  had  powers  under  their  special  act  of  running  over  the  railway 
of  the  C.  R.  COu  and  the  terms  and  conditions  upon  which  they  were  to 
exercise  such  powers  for  through  passenger  traffic  were  referred  to  the 
decision  of  the  Railway  Commissioners.  It  appeared  that  the  G.  W.  R.  Co. 
worked  the  line  of  the  B.  &  D.  Co.,  and  would  exerci^  the  running  powers 
so  claimed.  He/d,  that  the  G.  W.  Co.  should  be  made  the  parties  of  the 
arbitration ;  that  the  total  to  be  paid  for  the  running  power  should  be  a 
mileage  proportion  of  the  through  fares  less  government  duty,  and  a  per- 
centage (20  per  cent)  for  working  expenses,  and  that  the  conditions  of  the 
exercise  of  such  power  should  be  (i)  that,  if  the  running  company  required 
works  to  be  constructed  they  should  bear  the  cost  in  the  firsC  instance, 
the  owning  company  paying  them  five  per  cent  upon  the  outlay ;  (2)  that 
the  hours  of  arrival  and  departure  of  the  trains  of  the  running  company, 
should  be  fixed  by  them,  and,  if  objected  to  by  the  owning,  company, 
should  be  fixed  by  the  Commissioners,  and  (3)  that  in  the  interest  of  pub- 
lic safety,  the  trains  of  the  running  company,  in  passing  along  a  viaduct 
which  crossed  an  estuary  of  the  sea,  should  not  exceed  in  weight  the  ordi- 
nary goods  trains  of  the  owning  company,  nor  in  speed  the  ordinary  [)as- 
senger  trains  of  the  owning  company.  The  Commissioners  made  the 
percentage  for  working  expenses  subject  to  revision  every  three  years  at 
the  option  of  any  of  the  companies.  Bala  &  Dolgelly  R.  Co.  v.  Cambrian 
R.  Co.,  2  Nev.  &  Mac.  47. 

Construction  of  Act— Rebate — Amalgamation, — The  N.  W.  R.  Co.  had, 
by  an  agreement  in  1864,  running  powers  over  the  Cambrian  R.  Co.  s 
line  (which  joined  their  line  at  W.,  where  it  formed  the  only  place  of 
junction),  and  paid  a  rebate  in  respect  of  traffic  sent  from  the  Cambrian 
line  to  their  line.  By  a  subsequent  Act  of  Parliament  in  1867,  the  Carnar- 
vonshire and  Cambrian  .R.  had  mutual  running  powers,  their  lines  form- 
ing a  junction  at  A.  The  line  of  the  Carnarvonshire  Co..  and  all  their 
rights  and  obligations,  were  transferred  to  the  N.  W.  Co.  by  an  act  which 
provided  that  the  N.  W.  Co.  should  not  run  over  the  Cambrian  Co.'s  line, 
via  A.,  without  the  consent  of  the  Cambrian  Co.,  and  vice  versa.  After 
the  amalgamation,  the  Cambrian  Co.  claimed  rebate  under  the  agreement 
in  respect  to  traffic  sent  to  the  Northwestern  Co.*s  line,  via  A.    Held,  that 
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the  proviso  in  the  act  only  applied  to  the  mutual  running  powers  given 
by  the  Act  of  1867  above  mentioned,  and  not  to  the  running  powers  given 
by  the  agreement  of  1864,  which  still  remained,  and  that  the  Cambrian 
Co.  were  entitled  to  the  rebate  claimed  upon  sufficient  traffic  as  was  sent 
by  A.     Cambrian  R.  Co.  v.  London  &  N.  W.  R.  Co.,  2  Nev.  &  Mac.  311. 

Construction  of  Agreement, — The  Scottish  Central  and  Scottish  North- 
eastern Railways  were  amalgamated  with  the  railways  of  the  Caledonian 
R.  Co.  by  their  special  acts  of  1865  and  1866,  but  the  right  of  running 
over  them  was  reserved  to  the  North  British  R.  Co.  By  an  agreement 
which  the  two  companies  entered  into  in  1873,  J^  was  agreed  (Clause  10) 
that  the  North  British  should  not  exercise  running  powers  via  GreenhilU 
Larbert,  or  Stirling  for  coaching  traffic  over  any  portion  of  the  Caledonian 
Co.'s  lines  under  the  provisions  of  the  Scottish  Northeastern  Railway  Act 
1 866 ;  provided  always  that  when  the  bridge  over  the  Tay  was  opened,  the 
North  British  should  be  entitled  to  exercise  their  running  powers  between 
Greenhill  and  Stirling  for  all  coaching  traffic  between  Stirling  and  Fife, 
passing  over  the  Tay  bridge.  Held,  that  the  clause  only  suspended  in 
respect  of  either  Edinburgh  or  of  Glasgow  traffic  the  running  powers  on 
the  north  side  of  the  Tay  (or  over  the  Scottish  Northeastern  lines)  until 
the  bridge  was  opened,  and  that  as  to  the  running  powers  between  Green- 
hill  and  Stirling  on  the  Scottish  Central,  the  North  British  might  clearly 
use  them  to  carry  traffic  to  and  from  Glasgow  and  soon  as  the  bridge 
was  opened,  and  that  the  right  to  runbetween  Greenhill  and  Stirling 
included  the  right  to  carry  traffic  which  was  not  conveyed  over  the  whole 
distance  between  Greenhill  and  Stirling.  North  British  R.  Co.  v,  Cal- 
edonian R.  Co.,  3  Nev.  &  Mac  273. 

Construction  of  Special  Act — Apportionment  of  Receipts — Season  and 
Traders*  Tickets. — By  act  of  parliament,  the  N.  B.  R.  Co.  was  given 
running  powers  over  the  Scottish  Central  line  of  the  Caledonian  R.  Co., 
and  it  was  provided  that  the  N.  B.  Co.  should  fix  the  rates  and  fares  in 
respect  of  traffic  passing  over  the  Scottish  Central  line  and  the  lines  ot  the 
N.  B.  Co.  (called  East  Coast  traffic),  and  that  the  receipts  should  be  divided 
between  the  two  companies  according  to  the  mileage,  subject  to  certain 
minimum  rates  per  mile  in  respect  to  such  traffic  which  the  Caledonian 
Co.  was  entitled  to  receive,  provided  that  when  the  Caledonian  Co.  carried 
competitive  traffic  at  rates  or  fares  below  these  minimum  sums,  such  low 
'  sums  should  be  adopted  in  lieu  of  the  minimum  sums  fixed.  The  N.  B. 
Co.  issued  season  and  traders' tickets  (the  latter,  are  tickets  at  reduced 
rates  issued  to  traders  supplying  a  certain  amount  of  goods  traffic  to  the 
railway)  between  places  on  their  own  and  the  Scottish  Central  line,  and 
they  claimed  to  fix  the  rates  at  which  they  charged  for  them  according  to 
the  whole  amount  of  the  traders'  traffic  over  their  system.  Held,  that  the 
Caledonian  Co.  were  only  entitled  to  a  sum  per  mile  of  the  Scottish 
Central  line  travelled  by  a  holder  of  a  season  or  traders'  ticket  not  less 
than  the  sum  per  mile  which  they  received  from  holders  of  season  or 
traders'  tickets  issued  by  themselves  in  respect  of  traffic  competing  with 
the  East  Coast  traffic,  but  that  the  qualification  of  such  traders'  tickets 
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issued  by  the  N.  B.  Co.  must  be  in  respect  of  East  Coast  traffic  exclusively. 
Caledonian  R.  Co.  v.  N.  British  R.  Co.,  2  Nev.  &  Mac.  271. 

Interfering  with  Local  Traffic, — There  were  two  routes  for  traffic  be- 
tween Ayr  and  the  Ayrshire  coast  and  Glasgow.  The  Glasgow  &  South- 
-western  R.  Co.  had  the  shorter  and  more  direct  route,  and  the  Caledonian 
■Co.  were  interested  in  the  alternative  routeviaMuirkirk.they  having  a  rail- 
way of  their  own  from  Glasgow  to  Muirkirk,  and  running  powers  over  the 
lines  of  the  Glasgow  &  Southwestern  Co.  from  Muirkirk  to  Ayr.  Those 
running  powers  were  conferred  by  an  act  which  at  the  same  time  pro- 
tected the  local  traffic  of  the  company,  whose  lines  were  to  be  run  over  by 
.an  enactment  by  which  it  was  provided  as  follows.  Sec.  33,  "  Nothing  in 
.this  act  contained  shall  authorize  the  Caledonian  R.  Co.  to  carry  or 
interfere  with  any  traffic  arising  and  terminating  on  the  railways  of  the 
■Glasgow  &  Southwestern  R.  Co."  The  applicants,  in  the  exercise  of  such 
running  powers,  claimed  to  carry  traffic  between  Ayr  and  their  own  station 
at  Glasgow,  but  the  respondents  contended  that  the  applicants  were  pro- 
hibited by  sec.  33  from  interfering  with  or  carrying  such  traffic.  Held,  that 
sec.  33  applied  only  to  traffic  destined  for  delivery  at  points  actually  upon 
the  respondents'  railways,  and  that  traffic  for  delivery  at  a  part  of  Glas- 
gow other  than  the  respondents'  terminus  there  (such  as  the  applicant's 
station)  was  not  within  that  section,  the  terms  of  which  could  not  be  ex- 
tended so  as  to  make  the  expression  "the  railways  of  the  company" 
equivalent  to  "  the  districts  served  by  the  company's  railway."  Caledonian 
R.  Co.  V,  Glasgow  &  Southwestern  R.  Co.,  3  Nev.  &  Mac.  395. 

Remuneration  for — Allowance  of  Working  Expenses, — By  an  act  of 
parliament  the  M.  R.  Co.  were  given  running  powers  over  a  line  of  the 
N.  &r  B.  R.  Co.,  twenty-nine  miles  in  length,  at  such  through  rates  as  they 
might  fix  on  their  own  responsibility,  the  amount  to  be  paid  to  the  N.  & 
B.  R.  Co.  to  be  settled  by  the  Railway  Commissioners.  Held,  that,  in  the 
absence  of  s[)ecial  circuoistances,  where  the  line  run  over  is  of  the  length 
of  twenty-nine  miles,  proportion  by  mileage  is  a  sufficient  payment  for  the 
«xercise  of  running  powers,  but  that  M.  Co.,  being  able  without  consent  to 
fix  the  rates  over  the  N.  &  B.  R..  must  pay  an  additional  5  per  cent  to  the 
N.  &  B.  Co.'s  share  of  net  receipts  by  mileage,  40  per  cent  of  the  gross 
receipts,  less  terminals,  being  allowed  the  M.  Co.  for  working  expenses. 
Midland  R.  Co.  v,  Neath  R.  Co.,  2  Nev.  &  Mac.  366. 

Remuneration  for — Alteration  of  Broad  Gauge  Line — Mileage  Dimsion 
—  Tolls — Construction  of  Special  Act — Delay — Interest — Fixing  Rates — 
Revision, — A  narrow^auge  railway  company  which  joined  the  line  of  a 
broad-gauge  company  were,  under  various  acts  of  parliament,  possessed 
of  the  right  to  require  the  latter  to  lay  down  a  third  rail,  so  as  to  render 
their  line  capable  of  carrying  narrow-gauge  traffic,  and  to  enable  the  nar- 
row-gauge company  to  run  over  the  broad-gauge  company's  line  into  their 
own  station  at  P.,  the  terms  for  the  construction  and  the  terms  for  the  use 
of  the  additional  rail,  in  case  of  this  agreement,  to  be  settled  by  the  board 
of  trade.  The  broad-gauge  company  contended  that,  under  the  words 
of  the  provision  contained  in  the  above-mentioned  acts,  the  terms  as  to 
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construction  and  uses  were  to  be  separate  and  cumulative,  /fe/d,  that  the 
whole  subject  of  terms  and  their  incidence  was  left  to  be  settled  in  any 
way  that  circumstances  might  require ;  and  considering  that  the  Board  of 
Trade  had  power  under  the  original  acts  of  the  broad  gauge  company  (or 
their  predecessors)  in  the  interests  of  the  public,  to  compel  them  to  add  a 
rail  for  narrow-gauge  traffic,  and  that  the  further  powers  over  the  line 
granted  to  the  narrow-gauge  company  were  in  lieu  of  a  scheme  for  a 
separate  route  into  P  :  //M,  that  the  broad-gauge  company  were  not  in 
so  good  a  position  as  they  would  have  been  had  they  in  the  outset  had 
unconditional  possession  of  their  district  and  been  required  to  cede  run- 
ning powers  to  a  competitive  company,  and  add  to  a  line  not  constructed 
with  any  such  prospect,  and  that  the  claim  to  receive  interest  and  tolls  as 
a  twofold  consideration  ought  not  to  be  entertained,  but  that  the  right 
mode  of  paying  the  broad-gauge  company  for  the  extra  rail  and  use  of 
their  line  was  by  a  mileage  division  of  traffic  receipts,  their  proportion  of 
such  receipts  being  guaranteed  by  the  running  company  to  amount  to  not 
less  than  5  per  cent  per  annum  upon  their  expenditure  in  respect  of  the 
extra  rail,  and  a  sum  equal  to  3  per  cent  per  annum  thereon  in  respect  of 
maintenance.  Except  as  regarded  local  traffic,  the  running  company  was 
allowed  to  fix  the  rates  at  which  they  carried,  the  owning  company  having 
power  to  demand  a  reference  to  arbitration,  pending  which  the  disputed 
rates  were  to  remain  in  force.  Taking  into  account  that  much  of  the 
traffic  would  be  carried  for  long  distances,  a  general  deduction  at  the  rate 
of  27i  per  cent  was  allowed  for  working  expenses.  The  owning  com{)any 
having,  owing  to  the  delay  of  the  running  company,  incurred  their  ex- 
penditure unnecessarily  early,  the  running  company  were  ordered  to  pay 
interest  at  5  per  cent  upon  such  expenditure  during  the  delay.  The 
amount  of  outlay  on  the  additional  rail  being  disputed,  the  court  ordered 
the  accounts  to  be  checked  by  the  engineers  of  both  companies,  disputes 
as  to  amounts  to  be  referred  to  an  independent  engineer,  to  be  appointed 
by  the  Commissioners  in  default  of  agreement,  and  disputes  in  principle, 
as  to  what  outlay  was  incurred  of  the  additional  rail,  to  be  referred  to  the 
Commissioners.  It  appearing  possible  that  the  relative  position  of  the 
companies  might  become  altered,  the  decision  was  made  subject,  at  any 
time  after  the  expiration  of  three  years,  to  revision,  upon  the  application  of 
any  of  the  companies  interested.  South  Devon  R.  Co.  v,  Devon  &  Corn- 
wall, etc.,  R.  Co.,  2  Nev.  &  Mac.  348. 

Remuneration  for  Exercise  of. — In  ascertaining  the  payment  to  be 
made  by  a  railway  company  for  the  exercise  of  running  powers  over  a 
portion  of  the  line  of  another  railway  company,  regard  is  to  be  had  to  the 
extent  and  remunerative  character  of  the  traffic  of  the  running  company 
over  or  in  connection  with  such  portion,  and  in  the  absence  of  exceptional 
circumstances  it  is  proper  to  take  their  average  net  receipts  per  mile  and 
to  multiply  the  amount  by  the  mileage  of  the  portion  so  run  over.  But 
if  the  traffic  on  the  portion  run  over  is  exceptionally  profitable,  then  the 
mileage  of  such  portion  should  be  commuted  by  increasing  it  so  as  to 
make  the  payment  in  proportion  to  such  difference.    Another  mode  is 
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to  take  a  percentage  for  interest,  and  for  maintenance  and  renewal  upon 
the  cost  and  value  of  the  portion  so  run  over ;  and  if  the  use  of  the  por- 
tion of  the  line  be  equal  by  the  two  companies,  the  running  company 
should  pay  one  half  of  this  annual  percentage.  Whatever  the  amount  to 
be  paid  by  the  use  of  the  line,  it  should  be  in  the  shape  of  tolls,  and  should 
vary  with  the  actual  traffic  of  the  running  company  from  time  to  time,  but 
for  the  use  of  the  station  a  fixed  rent  may  be  adopted,  the  amount  to 
be  a  percentage  for  interest  and  for  maintenance  and  renewal  upon  the 
cost  of  the  station,  and  to  be  payable  by  the  running  company  in  the 
ratio  which  their  use  of  the  station  bears  to  the  total  use  made  of  it. 
Carmarthen  &  Cardigan  R.  Co.  v.  Central  Wales  &  Carmarthen  Junction 
R.  Co.,  2  Nev.  &  Mac.  23. 

Terms  of  Exercise  of, — The  respondents  owned  and  worked  a  single  line 
of  railway  4i  miles  long,  extending  from  the  town  of  Swansea  to  The 
Mumbles.  The  applicants  were  empowered  to  make  a  system  of  tram- 
ways in  Swansea  and  the  suburbs,  forming  junctions  with  the  respondents' 
line,  which  they  had  power  to  {)ass  over  and  use  with  their  carriages  and 
servants,  and  for  the  purpose  of  traffic  of  all  kinds.  At  the  date  of  the 
applicants'  act  containing  this  power  the  respondents'  line  was  worked 
by  horse- power;  subsequently,  and  at  the  date  of  the  application,  the 
respondents  used  steam-power :  Held,  that  the  applicants'  running  powers 
entitled  them  to  use  the  respondents  line  with  horse-power.  The  running 
powers  were  to  be  exercised  on  terms  to  be  agreed  upon,  or,  in  default 
of  agreement,  to  be  settled  by  arbitration,  and  the  owners  of  the  railway 
were  to  make  all  arrangements  required  by  agreement  or  arbitration  in 
that  behalf :  Held,  that  "  terms  "  included  the  necessary  arrangements  for 
regulating  the  joint  traffic.  The  respondents  had,  for  drainage  purposes, 
rendered  the  space  between  the  rails  of  their  line  unsuitable  for  horses  to 
travel  over;  the  Commissioners  ordered  the  sp>ace  to  be  made  fit  for  horse 
traffic :  Held,  by  Lush,  J.,  and  Manisty,  J.,  and  the  Court  of  Appeal,  that  the 
Commissioners  had  not  thereby  exceeded  their  jurisdiction.  SembU,  that 
they  would  not  have  had  jurisdiction  to  order  a  substantial  alteration  in 
the  structure  of  the  respondents'  line. 

Per  Thesiger,  L.  J. — Qucpre  whether  they  might  not  have  made  such  an 
order  under  their  general  powers  as  a  facility  necessary  to  give  communi- 
cation. The  plaintiff  company  had  not  completed  the  whole  of  their 
system  of  tramways :  Held,  that  this  was  not  a  condition  precedent  to  the 
exercise  of  their  running  powers.  The  remuneration  to  the  owning  com- 
pany was  fixed  at  two  thirds  of  the  net  profit  made  by  the  running  com- 
pany's use  of  the  line,  a  minimum  being  secured  by  a  fixed  yearly  rent. 
Swansea  Improvements  Tramways  Co.  v,  Swansea  &  Mumbles  R.  Co.,  3 
Nev.  &  Mac.  339. 

Same  Description  of  Goods. — See  Netshill  &  Lesmahagow  Coal  Co. 
V.  Caledonian  R.  Co.,  2  Nev.  &  Mac.  39. 

Scale  of  Charges  for  Carrying  Coals. — Coal  Traffic—Natural 
Advantges  of  Position, — A  railway  company  adjusted  certain  districts 
within  which  they  carried  coals  at  reduced  rates  for  quantities  not  less 
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than  a  train-load — 200  tons.  Those  districts  were  so  adjusted  that  the 
places  where  the  complainants  (coal  dealers  at  T.)  dealt,  instead  of  being 
put  into  one  district,  were  distributed  into  three,  so  that  it  was  necessary 
for  them,  in  order  to  take  advantage  of  the  reduced  rates,  to  send  three 
train-loads  from  T.  into  each  district,  which  was  more  than  their  traffic 
demanded ;  whereas  for  dealers  sending  coals  from  P.,  a  single  district  was 
constituted,  comprising,  besides  other  places,  those  at  which  the  com- 
plainants dealt,  and  so  afforded  a  traffic  requiring  coals  enough  to  enable 
the  P.  dealers  to  take  advantage  of  the  lower  rates.  The  court  refused  to 
interfere  under  the  Railway  &  Canal  Traffic  Act  1854,  sec.  2,  it  not  being 
shown  that  the  complainants  were  unduly  subjected  to  this  disadvantage, 
or  that  it  was  caused  by  undue  preference ;  the  adjustment  of  districts 
not  being  disadvantageous  to  the  public  at  large,  or  objectionable  in  other 
respects.  The  company  made  a  scale  of  charges  for  the  carriage  of  coals 
from  P.  and  from  T.  to  places  on  their  line  at  which  the  complainants 
dealt,  the  effect  of  which  was  to  diminish  the  natural  advantages  which 
the  position  of  the  dealers  at  L.,  by  reason  of  its  greater  proximity  to  those 
places,  gave  them  overthe  dealers  at  P.,  by  annihilating,  in  point  of  expense 
of  carriage,  a  portion  of  the  distance  between  P.  and  those  places :  Held, 
that  an  undue  preference  was  thereby  given  to  the  dealers  at  P.  Ran- 
some  V.  Eastern  Counties  R.  Co.  (No.  2),  i  Nev.  &  Mac.  109. 

Coal  Traffic. — By  a  railway  company's  tariff,  which  had  been  previously 
sanctioned  by  the  court,  a  reduced  rate  was  published  for  the  carriage  of 
coals  in  quantities  of  not  less  than  200  tons,  or  35  trucks,  consigned  to  any 
one  of  certain  specified  districts.  The  company  afterwards  charged  such 
reduced  rate  for  the  carriage  of  coals  consigned  by  dealers  at  P.,  in  the 
prescribed  quantities  of  35  trucks  for  one  of  such  districts,  though  not 
carried  by  the  company  in  one  train-load  all  the  way,  the  company  for 
their  own  convenience,  in  consequence  of  steep  gradients  which  would 
otherwise  have  required  increased  steam-power,  detaching  at  C.  some  ot 
the  trucks  from  the  train,  and  sending  them  on  afterwards  by  the  ordinary 
goods  or  other  train  to  which  the  might  be  advantageously  attached. 
None  of  the  coals  were  ever  left  at  C.  for  consumption  there,  but  were  all 
carried  to  the  district  to  which  they  had  been  so  consigned :  Held,  that 
by  so  doing  the  company  had  not  given  an  undue  preference  to  the  con- 
signors at  P.,  since,  the  tariff  being  valid,  it  was  immaterial  how  the  com- 
pany carried  the  coals  most  conveniently  to  themselves  provided  the  tariff 
was  not  infringed.  Rairsome  z/.  Eastern  Counties  R.  Co.  (No.  4),  i  Nev. 
A  Mac.  155. 

Scale  of  Charges  for  Carrying  Coal. — See  Foreman  z/.  G.  E.  R. 
Co.,  2  Nev.  &  Mac.  202. 

Season  Tickets. — See  Jones  v.  Eastern  Counties  R.  Co.,  i  Nev.  & 
Mac.  45. 

Sea  Traffic. —  Through  Rates, — The  S.  Steamboat  Co.  and  the  R. 
Steamboat  Co.  respectively,  owned  passenger  steamboats  plying  between 
S.  and  R.,  and  the  B.  and  S.  W.  R.  Cos.  carried  passengers  by  their  own 
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lines  to  S.,  and  having  entered  into  a  traffic  arrangement  with  the  steam- 
boat company  that  their  vessels  should  run  between  S.  and  R.,  in  connec- 
tion with  the  lines  of  the  railway  companies  issued  through  tickets  to 
passengers  from  places  on  their  lines  to  R.,  available  by  the  boats  of  the  . 
R.  Steamboat  Co.,  to  the  exclusion  of  the  boats  of  the  S.  Steamboat  Co. 
Held,  that  under  the  cirumstances,  this  arrangement  did  not  amount  to 
an  undue  preference  of  the  R.  Steamboat  Co.  The  S.  Steamboat  Co. 
alleged  that  the  fares  charged  by  the  railway  companies  in  respect  of  the 
part  of  the  journey  performed  on  the  steamboats  of  the  R.  Steamboat 
Co.  were  unreasonably  high.  Held,  that  this  was  a  question  that  could 
not  be  raised  by  the  S.  steamboat  company  against  the  railway  companies. 
South  Sea  &  Isle  of  Wight  Steam  Ferry  Co.  v,  London  &  S.  W.  and 
Brighton  R.  Cos.,  2  Nev.  &  Mac.  341. 

A  railway  company  applying  for  through  rates  had  agreed  with  C.  for 
the  carriage  of  passengers  by  steamers  in  connection  with  their  lines. 
Held,  that  such  steamers,  and  the  traffic  carried  thereby,  were  within  the 
provisions  of  the  nth  section  of  Regulation  of  Railways  Act,  1873. 
Greenock  &  Wemyss  Bay  R.  Co.  v,  Caledonian  R.  Co.,  2  Nev.  &  Mac.  227. 
See  generally  Napier  v.  Glasgow  &  Southwestern  R.  Co.,  i  Nev.  &  Mac. 
292;  City  of  Dublin  Steam  Packet  Co.  v,  London  &  N.  W.  R.  Co.,  4  R. 
&  Canal  Traffic  Cas.  10. 

Services  off  the  Railway. — See  Watkinson  v.  Wrexham,  etc.,  R- 
Co.,  3  Nev.  &  Mac.  5 ;  Watkinson  v.  Wrexham,  etc.,  R.  Co.,  lb.,  164:  Wat- 
kinson 7K  Wrexham,  etc.,  R.  Co.,  lb.  446;  Aberdeen  Lime  Co.  v.  Great 
North  of  Scotland  R.  Co.,  lb.  205;  Dublin  &  Meath  R.  Co.  v.  Midland 
Great  Western  of  Ireland  R.  Co.,  lb.  379.  See  Diphwys  Casson  Slate  Co. 
V.  Festiniog  R.  Co.,  2  Nev.  &  Mac.  73. 

Short-distance  Clause. — The  special  act  of  a  railway  company  pro- 
vided that  where  goods  were  carried  on  the  company's  railway,  or  partly 
on  their  railway  and  partly  on  some  other  railway  of  which  they  were 
joint  owners,  or  which  they  had  a  right  to  use,  for  a  less  distance  than  six 
miles,  the  company  should  be  entitled  to  take  tolls  as  for  six  miles.  The 
act  also  provided  that  the  tolls  for  goods  carried  over  the  company's  line, 
and  over  portions  of  other  lines  of  which  they  were  part  owners,  or  which 
they  had  a  right  to  use,  should  be  computed  as  if  the  company's  line  and 
and  the  said  portions  of  the  said  other  lines  formed  one  railway.  Goods 
were  passed  over  the  line  of  which  the  company  were  sole  owners  for  a 
distance  of  less  than  six  miles ;  the  same  goods,  on  the  transit  to  their 
ultimate  destination,  passed  over  another  line,  of  which  the  company  was 
part  owner,  for  a  distance  of  more  than  six  miles.  This  latter  line  was 
under  the  sole  management  of  another  company.  The  goods  were  accom- 
panied by  two  declaration  notes,  one  made  out  in  the  name  of  the  first 
company,  and  the  other  in  the  name  of  the  other  company,  but  the  station 
of  ultimate  destination  mentioned  in  both  notes  was  the  same.  /leld,  that 
the  company  was  not  entitled  to  split  the  contract ;  that  the  two  lines 
must  be  treated  as  one  ;  and  that  the  six-mile  clause  was  not  applicable. 
Lancashire  &  Yorkshire  R.  Co.  v,  Gidlow  (No.  0,42  L,  J.  Ex.  (H.  L.)  129. 
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See  Merry  and  Cunningham  v,  Glasgow  &  Southwestern  R.  Co.,  4  R.  & 
Canal  Traffic  Cas.  383. 

Shunting. — See  Watkinson  v.  Wrexham,  etc.,  R.  Co.,  3  Nev.  &  Mac.  5 ; 
Chatterly  Iron  Co.  v.  North  StaHordshire  R.  Co.,  lb.  238 ;  Howard  v^ 
Midland  R.  Co.,  lb.  253. 

Sidings. — See  Dublin  Whiskey  Distillery  Co.  z/.  Midland,  etc.,  R.  Co., 
4  R.  &  Canal  Traffic  Cas.  32 ;  Southeastern  R.  Co.  v.  Railway  Comm'rs 
et  al.,  3  Nev.  &  Mac.  538;  Watkinson  v,  Wrexham,  etc.,  R.  Co.,  lb.  5; 
Watkinson  v,  Wrexham,  etc.,  R.  Co.,  lb.,  164 ;  Watkinson  v,  Wrexham, 
etc.,  R.  Co.,  lb.  446 ;  Harbome  R.  Co.  v.  London  &  N.  W.  R.  Co.,  2  Nev. 
&  Mac.  169 ;  Jones  v.  N.  E.  R.  Co.,  2  lb.  208 ;  Dunkirk  Colliery  Co.  v, 
Manchester,  Sheffield  &  Lincolnshire  R.  Co.,  2  lb.  402 ;  Diphwys  Casson 
Slate  Co.  V,  Festiniog  R.  Co.,  2  lb.  73. 

Slate  Traffic. — See  Diphwys  Casson  Slate  Co.  v.  Festiniog  R.  Co., 
2  Nev.  &  Mac.  73 ;  Holland  v,  Festiniog  R.  Co.,  lb.  278. 

Small  Packages  Rates. — See  Richardson  et  aL  v.  Midland  R.  Co.,  4- 
R.  &  Canal  Traffic  Cas.  i. 

Special  Acts— Owj/r»f/w«.— The  Railway  and  Canal  Traffic  Act,  1854,. 
is  to  be  read  and  considered  with  reference  to  the  special  acts  of  railway 
companies  so  far  as  the  special  acts  extend  or  limit  the  facilities  which  are 
to  be  given  to  the  public.  Tharsis  Sulphur  &  Copper  Co.  v.  London  & 
Northwestern  R.  Co.,  3  Nev.  &  Mac.  455. 

Special  Acts  of  Railway  Companies. — See  p.  43,  «.  214,  2  Nev.  & 
Mac. 

Special  Agreement. — See  Marriott  v.  London  &  Southwestern  R, 
Co.,  I  Nev.  &  Mac,  47;  Oxlade  v.  Northeastern  R.  Co.,  No.  i  lb.  72; 
Harris  v,  Cockermouth  &  Workington  R.  Co.,  lb.  97  ;  Nicholson  2/.  Great 
Western  R.  C,  lb.  121. 

Special  Contract  for  Carriage. — A  fish  merchant  delivered  fish  \x> 
a  railway  company  to  carry  upon  a  signed  contract  relieving  the  company 
as  to  all  fish  delivered  by  him  **  from  all  liability  for  loss  or  damage  by  de- 
lay in  transit  oir  from  whatever  other  cause  arising,"  in  consideration  of 
the  rates  being  one  fifth  lower  than  where  no  such  undertaking  was 
granted ;  the  contract  to  endure  five  years.  The  servants  of  the  company 
accepted  the  fish,  although  from  pressure  of  business  they  could  not  carry 
it  in  time  for  the  intended  market,  and  the  fisk  lost  the  market.  Held^ 
that  upon  the  facts  the  merchant  had  a  bona-fide  option  to  send  fish  at  a 
reasonable  rate  with  liability  on  the  company  as  common  carriers,  or  at 
the  lower  rate  upon  the  terms  of  the  contract ;  that  the  contract  was  in 
point  of  fact  just  and  reasonable  within  sec.  7  of  the  Railway  and  Canal 
Traffic  Act,  1854,  and  covered  the  delay,  and  the  company  were  not  liable 
for  the  loss.    Manchester,  etc..  R.  Co.  v.  Brown,  8  App.  Cas.  703. 

The  fact  that  there  are  ordinary  rates  in  practical  operation  on  a  rail- 
way for  the  carriage  of  goods  with  the  ordinary  liability  is  very  strong 
evidence  that  an  agreement  between  the  railway  company  and  a  customer 
for  the  carriage  of  goods  at  another  rate  is  reasonable.     Manchester, 
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Sheffield  &  Lincolnshire  R.  Co.  v.  Brown,  8  App.  Gas.  703;  53  L.  J.,  Q. 

B.  D.  (H.  L.),  124. 

Special  Services. — A  railway  company's  act,  after  providing  the 
maximum  rate  of  tolls  to  be  charged,  made  an  exception  in  respect  of 
special  services  to  be  rendered  by  the  company  for  loading,  unloading, 
collection,  and  delivery  of  goods.  Held^  that  the  company  were  not  en- 
titled to  charge  for  special  services,  though  found  by  a  jury  to  have  been 
actually  rendered  by  them ;  the  customer  was  charged  for  such  services, 
not  having  had  the  offer  and  option  first  distinctly  given  him  of  either 
availing  himself  of  such  services  at  the  company's  rate  of  charge,  or  of 
doing  them  himself,  such  services  being  incidental  to  the  ordinary  busi- 
ness of  a  carrier,  and  such  as  the  customer,  without  notice,  might  have 
supposed  were  covered  by  the  company's  charges  for  toll.  Lancashire  & 
Yorkshire  R.  Co.  2/.  Gidlow  (No.  i)  42  L.  J.  Ex.  (H.  L.)  129.  See  Bellsdyke 
Coal  Co.  V,  N.  British  R.  Co.,  2  Nev.  &  Mac.  105;  Diphwys  Casson 
Slate  Co.  V,  Festiniog  R.  Co.,  2  lb.  73;  Taff  Vale  R.  Co.  v.  Rhymney  R. 
Co.  2  lb.  176;  Dunkirk  Colliery  Co.  z'.  Manchester,  Sheffield  &  Linconshire 
R.  Co.,  2  lb.  402. 

Station — Accommodation, — See  Southeastern  R.  Co.  v.  Railway  Com- 
missioners €t  al,,  3  Nev.  &  Mac.  464 ;  Local  Board,  etc.,  v.  Northeastern 
R.  Co.,  lb.  48. 

Station. — A  terminal  station  was  jointly  occupied  by  two  railway  com- 
panies under  an  agreement  which  secured  to  both  companies  an  equal  in- 
terest in  the  use  of  the  joint  passenger  station.  One  of  them  entered  into 
an  agreement  with  a  third  company  by  which  it  was  proposed  to  introduce 
its  passenger  traffic  into  the  joint  station  and  with  that  view  a  junction  of 
two  lines  of  railway  was  proceeded  with.  In  an  application  for  interdict 
at  the  instance  of  the  company  co-proprietor  of  the  joint  station,  against 
this  agreement  being  carried  into  effect.  k€ld,  that  this  introduction  into 
the  joint  station  of  the  traffic  of  a  third  railway,  although  for  a  short  dis- 
tance it  passed  along  the  line  of  one  the  co-proprietors  of  that  station,  was 
a  colorable  attempt  to  give  to  the  third  the  use  and  benefit  of  the  joint 
station,  which  a  co-proprietor  had  a  right  to  resist.  North  British  R.  Co. 
V.  Edinburgh  &  Glasgow  R.  Co.,  16  Sc.  Sess.  Cas.,  2d.  Ser.  250. 

Delivery  at  Particular, — See  Thomas  v.  North  Staffordshire  R.  Co.,  3 
Nev.  &  Mac.  i.  , 

Foot  Bridge  <i/.— See  Hollyhead  Local  Board  v,  London  &  N.  W.  R.  Co., 
4  R.  &  Canal  Traffic  Cas.  37. 

Statute. — Construction  of  a  special  act  as  to  whether  the  line  vested 
and  rent  became  due  on  completion  of  any  part  or  only  on  completion  of 
the  whole  line.  Edinburgh  &  Glasgow  R.  Co.  v,  Stirling  &  Dunfermline 
R.  Co.,  1 5  Sc.  Sess.  Ca,  (H.  L,),  2d  Ser.  48. 

Sec.  88  of  the  Railway  Clauses  Consolidation  (Scotland)  Act,  1845,  enacts, 
**  that  no  tolls  should  be  demanded  or  taken  by  the  company  for  the  use 
of  the  railway  during  any  time  at  which  the  boards  with  lists  of  tolls  were 
not  exhibited,  and  milestones  maintained."    Held,  that  the  section  applied 
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only  to  tolls  for  the  use  of  the  railway,  and  not  to  tolls  charged  by  the 
company  as  common  carriers  for  the  conveyance  of  passengers  and  goods. 
Scottish  Northeastern  R.  Co.  v,  Anderson,  i  Sc.  Sess.'Ca.,  3d  Ser.  1056. 

Where  an  act  of  parliament  confers  upon  a  landowner  a  private  right 
creating  a  burden  Upon  a  railway,  and  restraining  the  directors  from  regu- 
lating the  traffic  so  as  best  to  accommodate  the  public,  it  must  be  construed 
strictly.  Turner  v,  London  &  Southwestern  R.  Co.,  L.  R.,  17  Eq.  561 ;  43 
L.  J.,  Ch.  430. 

Construction  of, — See  Watkinson  v,  Wrexham,  etc.,  R.  Co.,  3  Nev.  & 
Mac.  164 ;  Caledonian  v.  North  British  R.  Co.,  lb.  56. 

Steamboat. — See  Napier  v.  Glasgow  &  Southwestern  R.  Co.,  2  Nev.  & 
Mac.  292. 

Stoppage  of  Trains. — See  Caterham  R.  Co  v,  Brighton  &  Southeastern 
R.  Cos.,  I  Nev.  &  Mac.  32. 

Structural  Works. — See  Southeastern  R.  Co.  v.  Railway  Commis- 
sioners, 3  Nev.  &  Mac.  i. 

Terminal  Services  and  Charges— G^a/  Traffic— Extraordinary  Serr 
i/ices — Construction  0/  special  Act. — A  railway  company  were  authorized  by 
their  special  act  to  charge  a  sum  for  the  conveyance  of  coal  along  the  line, 
**  including  the  tolls  for  the  use  of  the  railway,  and  wagon  or  trucks  and 
locomotive  power,  and  every  expense  incidental  to  such  conveyance," 
which  sum  was  to  be  a  maximum  sum,  except  in  certain  cases,  the  excep- 
tion being  thus  expressed,  **  Provided  always,  that  it  shall  be  lawful  for 
the  company  to  demand  and  take,  in  addition  to  the  tolls,  rates,  and 
charges  which  are  hereinbefore  authorized,  a  reasonable  sum  for  the  de- 
livery and  collection  of  goods,  and  other  service  incidental  to  the  business 
of  a  carrier,  where  such  services  are  performed  by  the  company  :*'  Held 
(upon  the  authority  of  the  Lancashire  &  Yorkshire  R.  Co.z/.  Gidlow),  that 
shunting  the  trucks  containin*g  the  coals,  and  marshalling  the  said  traffic, 
and  finding,  providing,  and  maintaining  siding  accommodation  at  their 
stations,  together  with  unloading  platforms,  roads  for  the  egress  and 
ingress  of  carts  and  horses  which  are  sent  to  cart  away  the  coals,  were  not 
services  for  which  a  charge  could  be  made  under  the  proviso  above  set 
out.  Held,  also,  that  invoicing  and  taking  accounts  of  all  consignments, 
and  keeping  a  staff  for  the  purpose,  and  providing  and  maintaining  office 
accommodation  and  giving  notice  to  the  consignees  of  each  consignment, 
were  not  services  for  which  a  charge  could  be  made,  but  were  services 
which  were  incidental  to  conveyance,  the  remuneration  for  them  being 
included  in  the  mileage  rate.  Isle  of  Wight,  etc.,  R.  Co.  v.  Isle  of  Wight 
R.  Co.,  4  R.  and  Canal  Traffic  Cas.  128. 

Extraordinary  Services — Coal  Traffic — Advising  Consignee  0/  Arrival  of 
Traffic — Construction  of  Sec.  1$  of  Regulation  of  Railways  Act,  1873. — 
Upon  an  application  to  the  Commissioners  under  sec.  15  of  the  Regulation 
of  Railways  Act,  1873.  to  determine  a  dispute  as  to  terminal  services  and 
charges,  it  was  objected  that  the  Commissioners  had  no  jurisdiction  if  the 
nature  of  the  service  is  questioned,  and  that  they  could  only  fix  the 
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amount  to  be  paid  for  an  admitted  terminal  service:  I/e/d,  by  the  Com- 
missioners, that  under  that  section  they  have  to  say  whether  any  given 
service  performed  by  the  railway  company  is  one  for  which  a  terminal 
charge  can  be  made,  and  if  they  think  such  service  is  incidental  to  con- 
veyance, and  covered  therefore  by  the  mileage  rate,  or  not  to  be  a  service 
of  the  kind  to  which  the  power  of  the  railway  company  to  make  a  terminal 
charge  applies,  the  Commissioners  are  authorized  to  decide  that  in  such 
a  case  the  rate  for  conveyance  cannot  be  increased  by  the  addition  of  a 
terminal  charge.  A  railway  company  were  authorized  by  their  act  to 
charge  for  coal  a  rate  not  exceeding  id.  per  ton  per  mile  for  conveyance, 
and  for  everything  incidental  to  conveyance,  except  loading  and  unload- 
ing, and  also,  '*  a  reasonable  sum  for  the  loading,  unloading,  and  cover- 
ing, and  for  the  delivery  and  collection  of  goods  and  other  services  inci- 
dental to  the  business  of  a  carrier,  where  such  services  respectively  shall 
be  performed  by  the  company,  and  a  further  reasonable  sum  for  ware- 
housing and  wharfage,  and  for  other  extraordinary  services,  which  may 
be  reasonably  and  properly  performed  by  the  said  company  in  relation  to 
such  goods."  HM,  that  providing,  maintaining,  and  working,  signalhng,. 
and  interlocking  apparatus  at  a  junction  with  a  branch  line  to  the  colliery, 
was  not  an  extraordinary  service  within  that  clause,  because  such  branch 
line  was  not  a  private  one,  but  a  line  or  siding  belonging  to  the  railway 
company,  and  constructed  and  maintained  at  their  cost,  and  to  some  ex- 
tent used  for  general  traffic  as  well  as  for  coal  from  the  colliery.  Dunkirk 
Colliery  Co.  v,  Manchester,  etc.,  R.  Co..  distinguished.  HM,  that  any  charge 
the  railway  company  might  be  entitled  to  make  for  the  use  of  the  signals  in 
getting  the  coal  trains  down  from  the  colliery  onto  the  station  siding  is  in- 
cluded in  and  covered  by  the  sum  of  is.  per  wagon  which  they  are  paid  for 
working  this  traffic  on  the  branch  line  and  into  their  station.  J/M,  that 
the  use  of  the  signals  afterwards  in  working  the  trains  out  of  that  siding 
on  to  the  main  line  of  the  railway,  and  so  forward  to  their  destination, 
was  only  part  of  the  ordinary  course  of  working  their  line  which  the 
railway  company  have  to  take  in  respect  of  all  traffic  using  their  station* 
whether  coming  off  this  branch  or  not,  and  therefore  not  a  service  for  which 
any  terminal  charge  can  be  made.  A  customer  who  pays  for  the  use  of  a 
railway  acquires  a  right  to  use  a  junction  between  one  part  of  it  and  an- 
other, and  the  cost  of  working  the  junction  is  an  item  of  the  cost  of  con- 
veyance, the  remuneration  of  which  is  included  in  the  mileage  rate.  /iM, 
that  marshalling  the  trucks  of  a  coal  train  by  a  railway  company  in  their 
railway  station  and  on  their  own  siding,  is  not  a  service  for  which  they 
can  make  a  terminal  charge,  because  such  a  service  is  incidental  to  con- 
veyance and  paid  for  in  the  mileage  rate.  He/d,  that  the  expense  of  in- 
voicing the  traffic  and  clerkage  was  one  which  a  railway  must  neces- 
sarily incur  for  the  purpose  of  conducting  their  own  business,  and  an 
expense  incidental  to  conveyance,  and  not  a  service  for  which  a  charge 
can  be  made  under  the  clause  above  set  out.  //e/d,  that  advising  con- 
signee of  arrival  of  traffic,  obtaining  consignee's  signature,  acknowledge 
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ing  receipt  of  same,  and  clerkage,  were  services  incidental  to  conveyance 
and  not  extraordinary  ones,  it  being  ordinarily  the  duty  of  a  carrier  to  give 
notice  to  persons  to  whom  goods  are  directed,  of  the  arrival  of  the 
goods,  at  all  events  when  delivery  is  to  be  taken  at  the  office  of  the  car- 
rier, for  the  time  that  they  ought  to  call  for  the  goods  is  when  the  carrier 
is  ready  to  deliver,  and  he  alone  is  in  a  position  to  know  when  that  is. 
J/M,  that  providing  and  maintaining  siding  accommodation  at  the  re- 
ceiving station  for  full  and  empty  wagons,  taking  empty  wagons  out  of 
and  placing  full  ones  in  the  sidings,  were  services  incidental  to  conveyance 
and  not  extraordinary  ones;  the  undertaking  to  carry  involving  the  duty 
of  delivering  safely,  and  providing  sidings  and  depositing  wagons  in  them 
being  the  essential  acts  by  which  such  duty  is  performed.  The  appli- 
cants having  substantially  succeeded  on  their  whole  application,  were 
granted  their  costs.  Neston  Colliery  Co.  v,  London  &  N.  W.  R.  Co.,  4 
R.  &  Canal  Traffic  Cas.  257. 

Extraordinary  Services — Station  Accommodation  and  Services — Differ- 
£nce  between  Toili  and  Rates. — A  railway  company  were  authorized  by 
their  special  act  to  charge  rates  not  exceeding  stated  sums  per  ton  per 
mile,  being  "  the  maximum  rate  of  charge  to  be  made  by  the  comp>any  for 
the  conveyance  of  animals  and  goods,  including  the  tolls  for  the  use  of 
their  railway  and  wagons  or  trucks,  and  for  locomotive  power  and 
«very  other  expense  incidental  to  such  conveyance,  except  a  reasonable 
sum  for  loading,  covering  and  unloading  of  goods  at  any  terminal  station 
of  such  goods,  and  for  delivery  and  collection,  and  any  other  service  inci- 
dental to  the  duty  or  business  of  a  carrier,  where  such  services  or  any  of 
them  are  or  is  ]^rformed  by  the  company."  The  railway  company's 
actual  charge  was  considerably  more  than  the  mileage  rate  came  to,  and 
the  excess  was  alleged  to  be  the  company's  charge  for  (i)  loading  or  as- 
sistance in  and  supervision  of  loading;  (2)  covering  and  uncovering,  and 
use  of  sheets ;  (3)  weighing,  checking,  watching,  clerkage  and  labelling ; 
these  services  being  rendered  partly  for  the  benefit  of  the  applicants ;  (4) 
special  haulage  and  supply  of  empty  wagons  for  loading.  The  outward 
traffic  of  the  forwarding  station  being  greatly  in  excess  of  the  inward 
traffic,  wagons  are  collected  and  conveyed  empty  to  the  forwarding  sta- 
tion for  loading,  often  from  distant  stations  ;  (5)  use  of  company's  wagons 
off  the  company's  premises  and  on  the  premises  of  the  applicants ;  and  (6) 
use  of  station  accommodation  and  siding.  Held,  that  the  word  **  convey- 
ance" in  the  above  clause  must  be  understood  as  takmg  in  the  whole 
course  of  the  company's  work  as  a  railway  carrier,  from  his  acceptance  of 
goods  brought  to  him  for  the  purpose  of  being  forwarded  to  the  moment 
of  delivery  at  the  termination  of  the  journey,  and  that  the  words  "  every- 
thing incidental  to  conveyance"  comprised  station  accommodation  and 
services,  and  that  those  were,  therefore,  expenses,  the  payment  for  which 
was  included  in  the  rate,  unless  expressly  excepted,  and  were  not  expenses 
for  which  the  maximum  rate  could  be  exceeded.  Held,  that  the  word 
"  covering"  in  the  clause  «bove  set  out  included  not  only  the  labor  of  un- 
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folding  and  making  fast  the  sheets  over  a  loaded  wagon,  but  also  the  use 
of  the  sheets.    Heidt  that  as  regards  the  applicants'  traffic,  that  6d.  a  sheet 
was  a  reasonable  sum  for  the  use  of  a  sheet,  it  being  proved  that  a  sheet 
used  in  that  traffic  would  make  two  journe3'S  a  week  ;  that  a  reasonable 
charge  for  the  labor  of  covering  the  loaded  truck  was  3^/.,  if  one  sheet 
only  was  used,  and  2d.  each  sheet  if  more  than  one'.    Held,  that  "  weigh- 
ing, clerkage,  watching,  and  labelling'*  were  services  incidental  to  convey- 
ance, and  were  covered  by  the  maximum  rate,  because  a  railway  company 
that  carried  goods  contracted  to  take  proper  care  of  them  in  their  passage^ 
and  to  make  a  right  delivery  of  them,  and  being  thus  liable,  and  having 
also  to  calculate  the  price  of  carriage  according  to  class  and  tonnage,  it 
finds  it  necessary  in  its  own  interests,  to  check,  weigh,  label  and  watch, 
and  to  write  out  way-bills,  invoices  and  accounts.     Held,  that  unless  a 
company  is  put  to  same  special  expense  in  supplying  wagons,  the  rate 
ought  not  to  be  increased  on  account  of  it,  for  the  use  of  wagons  for 
which  a  rate  is  payment  involves  a  delivery  of  them  for  use  in  an  ordinary 
way.     Held,  that  charges  made  in  respect  of  the  time  that  wagons,  loaded 
or  unloaded  on  private  sidings,  were  necessarily  out  of  the  railway  com- 
pany's possession  and  control,  quite  apart  from  any  such  undue  detention  as 
might  give  rise  to  claims  for  demurrage,  were  charges  which  ought  not  to 
be  allowed,  unless  the  way  a  company's  wagons  were  dealt  with  in  private 
sidings  caused  such  wagons  to  earn  less  than  when  they  did  not  go  out  of 
the  company's  sidings.    Hall  &  Co.   v,   London,  etc.,   R.  Co.,  4  R.  & 

Canal  Traffic  Cas.  398. 

Extraordinary  Services — Station  Accommodation — General  Station  Scr» 
vices — Loading  and  Unloading — Cartage. — The  special  acts  of  a  railway 
company  enacted  that  it  should  be  lawful  for  them  to  demand  in  addition 
to  the  maximum  mileage  rate  for  the  conveyance  of  goods,  "a  reasonable 
sum  for  loading,  unloading,  and  covering,  and  the  delivery  and  collection 
of  goods  and  other  services  incidental  to  the  business  of  a  carrier,  where 
such  services  respectively  shall  be  performed  by  the  company,  and  ware- 
housing, wharfage,  and  any  other  extraordinary  services  which  be  reason- 
ably and  properly  performed  by  the  company  in  relation  to  the  goods." 
The  railway  company's  actual  charge  was  considerably  more  than  the 
mileage  rate  came  to,  and  the  excess  was  alleged  to  be  the  company's 
charge  for  (i)  loading  and  unloading;  (2)  station  accommodation;  (3) 
shunting  and  placing  wagons  in  position  for  loading  and  unloading,  includ- 
ing use  of  junctions  and  expenses  of  working  the  same,  and  also  haulage 
of  the  loaded  wagons  to  place  where  they  were  picked  up  by  the  train ; 
(4)  advising  applicants  of  the  receipt  of  each  consignment  at  the  sending 
station  to  the  applicant's  order  and  asking  for  their  instructions,  with  in- 
cidental clerkage,  stationery  and  stamps ;  (5)  weighing,  checking,  clerkage, 
watching  and  labelling  at  sending  station ;  (6)  advising  the  applicants  at 
their  request  of  the  arrival  of  their  goods  of  the  receiving  station,  con- 
signed there  to  their  order,  with  clerkage,  stationery  and  stamps; 
(7)  clerkage,  checking,  and  watching  at  receiving  station.    The  services 
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(2),  (3),  (4)»  (5),  (6),  and  (7)  were  services  for  which  they  claimed  to  be  au- 
thorized to  charge  either  generally  or  as  part  of  the  expense  of  loading 
and  unloading.     Upon  an  application  to  the  Railway  Commissioners,  un- 
der sec.  15,  of  the  Regulation  of  Railways  Act,  1873,  to  decide  what  were 
reasonable  sums,  if  any,  to  be  charged  for  such  terminal  services,  in  re- 
spect of  the  applicant's  traffic:  Heid,  that  the  services  (2),  (3),  (5),  (6), 
and  (7),  were  services  incidental  to  conveyance,  and  were  not  services  for 
which  a  charge  could  be  made  under  the  clause  above  set  out.    Heldt  also, 
that  the  legal  meaning  in  the  special  acts  of  railway  companies  of  the 
words  "load  "  and  " unload  "  is  no  other  than  the  sense  in  which  they  are 
used  in   ordinary  English,  and  that  the  words  are  not   applicable   to 
things  which  have  their  own  proper  words  to  describe  them.    Held,  that 
in  the  passage,  "except  a  reasonable  sum   iof  loading,  unloading,  and 
covering,  and  the  delivery  and  collection  of  goods,  and  other  services 
incidental  to  the  business  of  a  carrier,"  the  word  "carrier"  did  not  refer  to 
carrage  by  railway,  but  the  ordinary  business  of  a  carrier  who  collected 
and  delivered  goods,  and  carted  from  door  to  door ;  and  that  the  word 
incidental  did  not  refer  to  the  terminal  services  above  set  out,  which  are 
performed  by  a  railway  company,  but  rather  to  such  subsidiary  services  as 
would,  according  to   the  nature  of  the  carrier's  employment,  ordinarily 
attach  to  it.     Upon  an  application  to  fix  the  sums  to  be  paid  to  the  railway 
company  for  performing  the  services  (i)  of  loading  and  unloading  iron 
rods  cut  into  lengths  and  rolled  round  a  cylinder  two  feet  or  so  in  diame- 
ter, into  coils  which  weighed  almost  two  hundredweight  each, 'and  of 
which  fifty  or  sixty  made  a  load  for  a  tmck,  it  was  proved  that  the  senders 
and  receivers  of  the  goods  employed  their  own  carts;  and  their  carters 
put  the  carts  on  the  side  of  the  truck  and  assisted  in  the  work  of  loading 
and  unloading,  the  company's  parties  performing  the  larger  share  of  the 
work.    The  Commissioners  found  that  at  the  costs  of  the  company  at  the 
sending  station  was  4^^/.  a  ton,  and  at  the  receiving  'station  4//.  a  ton,  and 
held,  that  taking  this  cost  with  an  addition  for  profit,  a  reasonable  charge 
for  such  assistance  in  loading  and  unloading  respectively  was  5^.  a  ton. 
Held,  that  (5)  checking  was  a  service  not  properly  embraced  in  the  term 
loading,  and  which  should  not  be  reckoned  as  part  of  the  expense  of  load- 
ing.   Held,  as  to  the  service  numbered  (4),  that  as  it  was  proved  to  be  a 
service  only  occasionally  requiring  to  be  rendered,  it  ought  not  to  be  taken 
into  account  in  fixing  the  amount  of  a  general  rate,  and  that  only  those  for 
whom  things  have  to  be  done  out  of  the  usual  course  should  bear  the  rea- 
sonable charge  that  may  be  made  for  the  doing  of  them.    The  railway 
company  also  carried  the  above  mentioned  goods  of  the  applicants  at  a 
carted  rate  at  so  much  a  ton,  of  which  2s.  was  for  delivery  in  Birming- 
ham.   The  varying  distances  of  the  carting  district,  which  had  a  radius  of 
if  miles,  were  treated  alike  as  regards  the  amount  of  the  charge,  the  rail- 
way company  having  adopted  the  principle  of  a  fixed  uniform  charge  in 
concert  with  the  other  railway  companies  having  stations  at  Birmingham. 
Upon  complaint  by  the  applicants  that  they  ought  to  pay  is,,  and  2s,,  for 
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cartage,  their  works  being  three  quarters  of  a  mile  from  the  station  :  Held, 
that  a  uniformity  of  charge  for  this  service  was  for  the  benefit  of  the  pub- 
lic, and  that  the  sum  of  2s,  a  ton  for  delivery  in  Birmingham  was  not 
an  unreasonable  amount  considered  as  an  average  chaise  applicable 
throughout  an  area  within  a  radius  of  if  miles.  Setnble,  that  under  some 
circumstances  the  charge  made  by  a  railway  company  for  cartage  may 
properly  be  of  a  higher  amount  than  the  sum  they  allow  as  a  rebate  to 
their  customers  who  cart  for  themselves.  Kempson  et  aL  v.  Great  West- 
ern R.  Co.,  4  R.  &  Canal  Traffic  Cos.  426. 

Hop  Traffic — Extraordinary  Services — Cartage — Costs, — A  railway  com- 
pany were  authorized  by  their  special  act  to  charge  for  hops  a  rate  not  ei- 
ceeding  a  stated  sum  per  ton  per  mile,  being  "  the  maximum  rate  of  charge, 
including  the  tolls  for  the^use  of  the  railway  and  branches,  and  of  carriage, 
and  for  locomotive  power,  and  any  other  expenses  incidental  to  such  con- 
veyance, except  a  reasonable  charge  for  loading  and  unloading  goods, 
when  such  service  is  performed  by  the  company.  The  railroad  company's 
actual  charge  was  considerably  more  than  the  mileage  rate  came  to,  and 
the  excess  was  alleged  to  be  the  company's  chaise  for  delivery  and  cartage 
in  London,  and  for  (i)  loading  and  assistance  in  and  supervision  of  load- 
ing! (2)  unloading;  (3)  weighing,  checking,  clerkage  and  watching^:  (4) 
sheeting ;  (5)  use  of  siding  and  station  accommodation.  The  services  (3), 
(4)  and  (5)  were  services  for  which  they  claimed  to  be  authorized  tochai^ 
either  generally  or  as  part  of  the  expense  of  loading  and  unloading.  Upon 
an  application  to  the  Railway  Commissioners  under  sec.  15  of  the  Regula- 
tion of  Railways  Act,  1873,  ^o  decide  what  were  reasonable  sums,  if  any.  to 
be  charged  for  terminal  services  performed  by  the  railway  company  in  re- 
spect of  the  applicant's  hops,  the  Commissioners  fixed  the  sums  to  be  paid 
respectively  for  cartage  and  delivery  of  the  hops,  and  for  loading  and  un- 
loading, but  held  that  the  terms  loading  and  unloading  did  not  compre- 
hend more  than  the  labor  of  packing  and  unpacking  a  goods  train  or  a 
goods  truck,  whether  done  by  hand  or  by  machinery,  and  that  (3)  weigh- 
ing, checking,  clerkage  and  watching,  (4)  sheeting,  and  (5)  use  of  siding, 
and  station  accommodation,  were  services  incidental  to  conveyance,  and 
were  not  services  for  which  a  charge  could  be  made  under  the  clause 
above  set  out.  Where  it  appeared  up)on  an  application  under  sec.  15  of 
the  Regulation  of  Railways  Act,  1873.  that  the  charges  made  by  the  railway 
company  exceeded  their  maximum  for  conveyance  by  sums  largely  greater 
than  the  charges  which,  having  regard  to  their  statutory  powers,  the  Com- 
missioners determined  to  be  reasonable,  the  railway  company  were  or- 
dered to  pay  the  costs  of  the  application.  Berry  etaL  v.  London  etc.,  R. 
Co.  4  R.  &  Canal  Traffic  Cas.  310. 

Private  Station — Station  Services, — The  ordinary  station  services  arc, 

as  between  the  company  and  their  customers,  a  part  of  the  services /r/ma 

facie  included   in  the  contract  for  conveyance ;  and  no  charge  can  be 

made  for  such  services  in  excess  of  the  maximum  mileage  rate  authorized 

by  the  company's  act,  except  where  the  act  gives  special  power  to  make 
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such  extra  charge ;  and  this,  notwithstanding  that  as  between  two  or  more 
railway  companies  a  deduction  of  terminal  charges  in  respect  of  such  ser- 
vices would  be  made  at  the  clearing  house  in  the  division  of  a  through 
rate.  Where  the  total  charge  made  by  a  company  for  conveyance  does  not 
exceed  their  maximum  mileage  rate,  and  there  is  nothing  on  the  face  of 
it  to  show  that  part  of  it  consists  of  a  separate  charge  for  station  services, 
the  company  is,  as  between  itself  and  the  public,  entitled  to  attribute  the 
whole  charge  to  conveyance,  notwithstanding  that  they  may  perform,  in 
addition,  station  services,  for  all  customers  who  require  them,  for  which 
they  might  have  made  a  separate  charge,  and  therefore,  a  customer  who 
does  not  require  such  services  is  not  entitled,  on  that  account,  to  any  re- 
bate. The  applicants,  traders,  having  premises  connected  by  private  sid- 
ings with  the  goods  station  of  a  railway  company,  loaded  their  own  goods, 
and  placed  the  wagons,  duly  loaded  and  labelled,  in  sidings  belonging  to 
the  railway  company;  and  the  only  work  of  a  terminal  station,  which  the 
railway  company  had  to  perform  before  such  wagons  left  their  goods  sta- 
tion was  that  of  arranging  them  in  proper  train  order.  In  the  case  of 
goods  consigned  to  such  traders,  the  unloading  took  place  on  their  own 
premises,  the  railway  company  doing  part  of  the  haulage /from  their  goods 
station  to  the  complainant's  premises.  The  railway  company  charged  uni- 
form mileage  rates  for  all  traffic,  including  that  of  the  complainants :  Held, 
that  the  compani.es  were  not  bound  to  disintegrate  the  rates  into  mileage  and 
terminal  charges,  and  that  the  applicants  were  not  entitled  to  a  reduction. 

Where  a  railway  company  charge  uniform  rates  for  all  traffic  alike 
to  cover  receiving,  forwarding  and  delivery,  but  the  necessary  inference 
is  that  some  separate  charge  for  station  expenses  is  included,  whether 
persons  using  their  own  stations,  though  the  railway  company's  station  is 
available  at  their  option,  can  establish  a  case  of  undue  prejudice :  Quare. 
Howard  v.  Midland  R.  Co.,  3  Nev.  &  Mac.  253. 

Providing  Covers — Loading  and  Unloading — Costs, — The  special  act  of 
a  railway  company  enacted  that  it  should  be  lawful  for  them  to  demand, 
in  addition  to  the  maximum  mileage  rates,  a  "  reasonable  sum  for  loading, 
unloading,  collecting,  receiving  or  delivering,  and  for  providing  covers  for 
minerals,  goods,  articles  or  animals."  Held,  that  the  words  "providing 
covers"  included  not  only  the  supply  of  sheets,  but  also  the  labor  of  cov- 
ering wagons  with  them.  Upon  an  application  to  the  Commissioners  to 
f  decide  what  were  reasonable  sums  to  be  paid  to  the  railway  company  for 
terminal  services  in  respect  of  hay  and  straw  traffic,  it  was  proved  that  the 
railway  company  at  the  sending  station  provided  a  truck  and  two  sheets 
for  covering  the  load,  which  amounted  to  one  and  a  half  tons,  and  that  a 
railway  porter  assisted  the  consignor's  servant  in  loading  and  drawing  the 
sheets  over  the  load  and  fastening  them;  that  at  the  receiving  station  a 
porter  untied  the  sheets,  and  then  the  consignee  unloaded  the  truck  and 
removed  the  hay  or  straw,  and  that  if  he  detained  the  truck  beyond  three 
clear  days,  he  was  charged  for  demurrage.  It  was  further  proved  that  the 
railway  porter  covered  the  loaded  wagon  in  twenty  minutes,  and  that,  with 
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the  assistance  of  the  consignor's  servant,  he  was  able  to  load  also  in  the 
same  space  of  time ;  that  the  uncovering  at  the  receiving  station  took  ten 
minutes ;  but  as  the  unloading  was  generally  spread  over  two  or  three 
days,  and  the  uncovering  and  recovering  the  load  had  to  be  repeated, 
another   ten    minutes  should  be  added  on  that  account.     HeU,  that 
9^.  a  sheet  was  a  resonable   sum    for   providing   covering,  assuming 
that  a  sheet    used    in  that   traffic  would    not    make  more  than   one 
journey  a  week ;  that  a  reasonable  charge  for  covering  the  loaded  wagon 
was  2d,  a  ton ;  for  assistance  in  loading,  2^/.  a  ton ;  for  uncovering  and 
recovering  the  load  at  the  receiving  station,  2d.  per  ton.    The  amount 
of  time  a  railway  company  ought  to  allow  a  consignee  to  unload  and  re- 
move a  consignment  depends  upon  the  varying  circumstances  of  each  par- 
ticular case.    SembUt  that  forty-eight  hours  after  a  consignee  receives  no- 
tice of  the  arrival  of  his  goods  is  a  reasonable  time  on  the  average.    A 
charge  for  the  use  and  detention  of  wagons,  caused  by  exceeding  the  time 
allowed  by  a.  railway  company  to  unload  in,  should  not  (except  where  the 
permission  to  occupy  an  extra  time  in  unloading  forms  part  of  the  original 
contract)  be  included  in  the  rate  for  conveyance.     An  applicant  under 
sec.  15  the  Regulation  of  Railways  Act,  1873,  is  required  by  No.  10  of  the 
Commissioners'  General  Orders  to  state  in  his  application  the  actual 
amount  of  the  terminal  chaises  complained  of,  and  the  amount  which  he 
contends  they  ought  to  be,  for  the  purpose  partly  of  enabling  the  Com- 
missioners to  determine  the  reasonable  incidence  of  the  costs  in  a  case 
where  the  decision  is  intermediate  between  the  contentions  of  the  parties. 
In  a  case  where  the  sums  decided  by  the  Commissioners  to  be  reasonable 
to  be  charged  for  terminal  services,  were  much  in  excess  of  the  offer  of 
the  applicant,  and  far  below  the  contention  of  the  railway  company,  the 
Commissioners  made  no  order  as  to  costs.  Coxon  t/.  Northeastern  R.  Co.» 
4  Ry.  &  Canal  Traffic  Cas.  284. 

Receiving — Loading —  Unloading  and  Delivery  of  Goods. — A  railway  com- 
pany were  required,  by  their  special  act,  to  carry  as  common  carriers  for 
hire  and  to  afford  to  all  persons  conveying  or  sending  goods  upon  their 
railway  every  reasonable  convenience  and  facility  for  loading  and  unload- 
ing goods.  The  act  also  authorized  the  company  for  carriage  of  goods  to 
demand  a  toll  not  exceeding  three  pence  per  ton  per  mile.  Held,  that  the 
company  were  not  entitled  to  charge  an  additional  sum  for  services  per- 
formed, accommodation  afforded,  and  expense  and  risk  incurred  in  and 
about  the  receiving,  loading,  unloading,  and  delivering  the  goods.  Pey- 
ler  V.  Monmouthshire  R.  Co.,  6  H.  &  N.  644. 

Terminals, — The  B.  line  was  worked  by  the  S.  D.  company  as  agents 
for  the  B.  company,  all  traffic  on  the  B.  line  being  charged  for  at  local  rates 
which  were  fixed  by  the  B.  company.  The  S.  D.  company  refused  to  credit 
the  B.  company  with  any  allowance  for  terminal  charges  in  respect  of  traffic 
arising  at  B.  passing  on  to  their  own  line  or  those  of  other  com]>anies.  Held, 
that  the  B.  company  were  entitled  to  such  allowance.  Certain  companies 
had  agreed  to  allow  the  S.  D.  company  a  special  terminal  of  8j.  a  ton  for 
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fish.  Held^  that  the  B.  company  were  only  entitled  to  the  ordinary  clear- 
ing-house terminal  of  u.  Zd*  for  fish.  Torbay  &  Brixham  R.  Co.  v,  S. 
Devon  R.  Co.,  2  Nev.  &  Mac.  391 ;  Dunkirk  Colliery  Co.  v.  Manches- 
ter, Sheffield  &  Lincolnshire  R.  Co.,  2  Nev,  &  Mac.  402 ;  Diphwys  Casson 
Slate  V.  Festiniog  R.  Co.,  2  lb.  73 ;  Manchester,  etc.,  &  Trent,  etc.,  R.  Cos. 
^.  Guardians  of  Caistor  &  Gland  ford  Brigg  Union,  2  lb.  53. 

Use  of  Sidings — Shunting, — A  railway  company  are  not  entitled  to 
<:harge  for  the  mere  use  of  sidings  in  shunting  or  in  unloading.  So  long  as 
there  is  no  delay  in  unloading.  Chatterly  Iron  Co.  v.  North  Staffordshire 
R.  Co. ,  3  Nev.  &  Mac.  238. 

Collection  of  traffic  from  sidings.  See  Watkins  on  Wrexham,  etc.,  R. 
Co.,  3  Nev.  &  Mac.  5. 

Terminus. — See  Foreman  v.  G.  E.  R.  Co.,  2  Nev.  &  Mac.  202. 

Third  Class  Return  Tickets. — See  Caterham  R.  Co.  v,  Brighton 
^  Southeastern  R.  Cos.,  i  Nev.  &  Mac.  32. 

Through  Booking. — See  Central  Wales,  etc.,  R.  Co.  v,  London,  etc, 
R.  Co.,  4  R.  &  Canal  Traffic  Cas.  loi.  * 

A  railway  company  received  goods  for  conveyance  from  places  on 
the  railway  of  another  company.  There  was  through  communication 
between  such  places  by  a  continuous  railway.  The  sending  company 
refused  to  book  such  goods  through  to  their  destination  and  only  in- 
voiced them  locally  to  the  end  of  their  railway,  where  they  were  re- 
booked  to  the  stations  on  the  forwarding  company's  line,  to  which  they 
were  directed  to  be  delivered.  Held,  that  the  sending  company  must 
allow  through  booking  from  their  stations  to  stations  on  the  forwarding 
company's  line;  that  through  booking  was  a  facility  which  railway  com- 
panies may  reasonably  be  required  to  afford,  and  as  exhibiting  the  total 
charge  made  for  conveyance  from  end  to  end,  was  especially  of  use  where 
doubts  existed  whether  companies  were  making  unequal  or  excessive 
charges.  Uckfield  Local  Board  v.  London,  Brighton  &  S.  E.  R,  Cos.,  2 
Nev.  &  Mac.  214. 

It  is  not  necessary  in  order  to  establish  a  claim  to  through  booking  that 
the  service  should  be  continuous  by  the  same  trains,  or  by  a  connection 
between  trains.  Innes  v,  London,  Brighton  and  London  &  S.  W.  R.  Cos., 
a  Nev.  &  Mac.  155. 

Through  Fares. — See  City  of  Dublin  Steam  Packet  Co.  v,  London  & 
N.  W.  R.  Co.,  4  R.  &  Canal  Traffic  Cas.  10 ;  Caledonian  R.  Co.  v,  Greenock, 
■etc.,  R.  Co.,  lb.  70. 

Through  Rates. — See  Warwick,  etc.,  Canal  v.  Birmingham  Canal 
Co.  &  London,  etc.,  R.  Co.,  3  Nev.  &  Mac.  324;  Newry,  etc.,  R.  Co.  v. 
Great  Northern  (of  Ireland)  R.  Co.,  lb.  28. 

Agreement,  Construction  of, — The  Solway  Junction  Co.  and  the  Mayport 
&  Carlisle  Co.  agreed  to  afford  various  mutual  facilities.  The  first  four 
clauses  of  the  agreement  provided  that  various  facilities,  including  through 
rates,  should  be  given  to  all  through  and  interchanged  traffic  whatever 
passing  between  the  places  mentioned  in  those  clauses.  The  fifth  and 
-sixth  clauses  were  as  follows : 
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"  5.  All  through  traffic  to  or  from  places  on  the  Furness»  the  late  White- 
haven and  Furness  Junction,  the  late  Whitehaven  Junction,  the  White- 
haven, Cleator,  and  Egremont,  and  the  late  Cockermouth  and  Workington 
Railways  respectively,  from  or  to  places  on  the  Newcastle  and  Carlisle 
Railway,  and  from  or  to  Carlisle  or  places  north  of  Carlisle  within  the 
district  bounded  on  the  west  by  the  Caledonian  Railway  south  of  Kirtle 
Bridge,  and  on  the  north  by  a  line  drawn  due  east  from  Kirtle  Bridge, 
shall,  unless  otherwise  consigned,  be  sent  via  the  Mayport  and  Carlisle 
Railway  as  at  present." 

"6.  The  following  regulations  shall  have  effect  with  respect  to  the 
through  fares,  and  rates  and  the  charges  to  be  taken  by  the  two  companies 
respectively,  for  all  through  traffic  and  all  traffic  interchanged  between 
the  two  companies  (that  is  to  say)  :  (A)  The  tolls,  rates,  fares,  and  charges, 
to  be  taken  for  all  through  traffic,  and  for  all  traffic  interchanged  between 
the  two  companies,  shall  be  fixed  and  determined  by  mutual  agreement^ 
so  far  as  the  two  companies  are  concerned,  or  in  case  of  difference  shall 
from  time  to  time  be  determined  by  arbitration,  etc." 

Upon  complaint  by  the  Solway  Co.  that  the  Mayport  Co.  refused  to 
grant  a  through  rate  for  through  traffic  which  was  sent  between  pairs  of 
places  which  were  not  mentioned  in  the  first  four  clauses  of  the  agree- 
ment, it  was  contended  on  behalf  of  the  Mayport  Co.  that  clause  6  of  the 
agreement  did  not,  per  se,  confer  on  either  company  any  right  to  demand 
a  through  rate,  but  only  regulated  the  manner  in  which  the  through  rates 
— the  right  to  which  was  given  by  the  previous  clauses — were  to  be  fixed 
and  divided  between  the  companies.  Held,  that  clause  6  of  the  agreement 
included  all  traffic  whatever  passing  off  the  line  of  one  company  onto 
that  of  the  other.  The  expression  "  The  Newcastle  and  Carlisle  Railway," 
as  used  in  clause  5  of  the  agreement,  held  to  include  branches  or  exten- 
sions of  that  railway  north  or  south  of  it.  Through  rates  for  coke  fixed 
under  the  agreement.  Solway  Junction  R.  Co.  v.  Mayport  &  Carlisle  R^ 
Co.,  3  Nev.  &  Mac.  264. 

Alternate  Routes, — A  route  is  not  -unreasonable  within  the  meaning  of 
the  nth  section  of  the  Regulation  of  Railways  Act,  1873,  because  the 
delivering  company  propose  to  hand  over  to  the  forwarding  company 
long-distance  competitive  traffic  at  a  junction  but  a  few  miles  distant 
from  its  destination  on  the  forwarding  company's  line,  nor  (where  the 
delivering  company's  route  between  the  two  junctions  is  the  shorter)  be- 
cause the  forwarding  company  could  receive  the  traffic  at  another  junc- 
tion, further  distant  from  its  destination,  and  forward  it  thence  by  their 
own  route.  The  Railway  Commissioners,  in  apportioning  a  through  rate 
will  take  into  consideration  exceptional  expenditure  by  the  terminal  com- 
pany upon  works  for  facilitating  the  delivery  of  traffic.  On  an  application 
for  through  rates  for  traffic  carried  from  places  in  England  via  Carlisle  to 
stations  of  the  N.  B.  Co.  three  or  four  miles  by  their  railway  beyond 
Whifflet  Junction,  it  appeared  that  from  Carlisle  to  Whifflet  there  were 
two  railways,  one  93  miles  long,  part  of  the  C.  system ;  the  other  130  miles» 
part  of  the  N.  B.  system ;  and  the  route  for  which  the  through  rates  were. 

148 


arhrongh  Batef .  *  COMMERCE  ACf.  Throagh  SatM. 

Through  RATRS-^Continu^d, 

nought  was  for  English  traffic  via  the  C.  Railway  between  Carlisle  and 
Whifflet  to  the  above-mentioned  stations  on  the  N.  B.  Railway  beyond 
Whifflet,  the  portion  between  Carlisle  and  Whifflet  being  the  railway  of 
the  C.  Co.  The  N.  B.  Co.  objected  that  such  route  was  not  a  reasonable 
one  for  English  competitive  traffic,  and  contended  that  as  the  traffic  was 
-destined  for  their  stations,  they  were  entitled  to  have  the  working  of  it 
from  Carlisle  forward.  The  through  rates  and  route  proposed  by  the  C. 
-Co.  combined  the  more  direct  route  of  one  company  with  the  more  con- 
venient station  of  the  other,  and  fixed  as  the  rates  of  traffic  sent  that  way 
the  rates  in  force  for  through  carriage  by  the  alternative  but  less  conve- 
mient  route.    Caledonian  R.  Co.  v.  North  British  R.  Co.,  3  Nev.  &  Mac.  403. 

Alternate  Routes — Diversion  of  Traffic — Reasonable  Facilities — Delay, — 
There  were  two  routes  between  C.  and  C.  A.,  the  N.  W.  route  and  G.  W. 
route.  The  G.  W.  Co.  having  in  their  own  hands,  at  the  outset,  traffic 
consigned  by  the  N.  W.  route  to  and  from  places  beyond  C.  and  C.  A., 
■sometimes  diverted  such  traffic  and  carried  it  by  their  own  route,  and  at 
other  times  caused  undue  delay  in  the  delivery  thereof  at  C.  Upon  the 
application  of  a  company  owning  a  line  terminating  at  C,  which  formed 
a  part  of  the  N.  W.  route,  the  Commissioners  granted  an  order  en- 
joining the  G.  W.  Co.  to  afford  to  the  applicants  all  the  facilities  to  which 
they  were  entitled  under  the  Railway  and  Canal  Traffic  Act,  1854. 
The  right  to  apply  for  through  rates  under  section  11  of  the  Regula- 
tion of  Railways  Act,  1873.  is  not  confined  to  the  companies  owning  lines 
at  the  two  ends  of  the  through  route,  but  extends  to  an  intermediate 
company.  Held^  however,  that  an  intermediate  company  whose  traffic 
was  worked  by  one  of  the  terminal  companies,  and  who  had  agreed  that 
the  rates  for  through  traffic  should  be  fixed  by  the  latter,  were  not  the 
proper  parties  to  apply.  Whether,  when  the  company  have  no  rolling 
:Stock  of  their  own  but  their  traffic  is  carried  by  another  company,  they 
are  entitled  to  apply  under  the  above  section,  queer e.  Central  Wales  & 
Carmarthen  Junction  R.  Co.  v,  G.  W.  R.  Co.,  2  Nev.  &  Mac.  191. 

Alternative  Route, — On  an  application  by  the  C.  W.  R.  Co.  for  through 
rates  for  traffic  carried  between  Haverfordwest  and  Chester,  Liverpool, 
Manchester,  and  Leeds,  Burton,  Birmingham,  and  Wolverhampton,  re- 
quired to  be  forwarded  via  the  C.  W.  route,  it  appeared  that  that  route 
was  shorter  and  more  direct  than  the  G.  W.  route  via  Hereford  fon  which 
through  ratQs  were  in  force) ;  the  saving  of  distance  by  the  C.  W.  route 
from  Chester,  Liverpool,  Manchester,  and  Leeds  being  57  miles;  from 
Burton,  32  miles,  from  Wolverhampton,  22,  and  Birmingham,  7.  The  G. 
W.  Co.  contended  that  the  prop)osed  rates  were  not  in  the  public  in  ter- 
sest, because  the  quantity  of  traffic  to  which  they  could  apply  was  small ; 
because  no  time  would  be  saved  if  the  traffic  were  carried  by  the  proposed 
route ;  and  that  the  number  of  exchanges  on  the  prop)osed  through  route 
-worked  by  other  companies  was  great.  Held,  that  these  were  not  reasons 
for  refusing  through  rates  any  more  than  they  would  be  for  withholding 
facilities  under  section  2  of  the  Railway  and  Canal  Traffic  Act,  1854* 
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That  through  rales  exist  by  an  alternative  route,  and  that  to  maintain 
competition  by  the  proposed  route  a  similar  facility  is  necessary,  is  a 
reason  for  granting  through  rates.  That  the  distance  between  the  points 
of  arrival  and  departure  of  two  through  routes  is  the  same,  is  too  vague 
a  ground  for  deciding  that  the  rates  charged  in  respect  of  these  routes 
should  be  the  same.  Central  Wales,  etc.,  R.  Co.  v,  London  &  N.  W.  R. 
Co.  et  aL,  4  Ry.  &  Canal  Traffic  Cas.  211. 

Alterfiattve  Route —  Where  a  Facility  is  in  the  Interests  of  the  Public, — A 
route  for  which  through  rates  was  proposed  that  would  be  a  reasonable 
and  serviceable  route  if  worked  throughout  by  one  railway  company,  does 
not  lose  its  serviceableness  because  two  or  more  companies  are  concerned 
in  working  it;  for  the  Railway  and  Canal  Traffic  Act,  1854,  section  2,  is 
intended  to  secure  that  in  the  case  of  a  continuous  line  formed  out  of  the 
railways  of  different  companies,  the  companies  should  co-operate  for  the 
transit  of  through  traffic,  and  send  it  forward  to  its  destination  as  though 
it  were  their  own  proper  traffic.  The  S.  &  M.  Railway  formed  an  alterna- 
tive route  between  certain  stations  on  the  G.  W.  Railway  and  other  sta- 
tions on  the  S.  W.  Railway.  Upon  an  application  by  the  S.  &  M.  R.  Co.  for 
through  rates  between  such  stations  via  their  railway,  the  rates  to  be  the 
same  as  the  existing  rates  between  such  stations  by  the  alternative  route^ 
which  were  agreed  through  rates,  it  was  proved  that  the  route  proposed 
by  the  S.  &  M.  Railway  would  affect  a  great  saving  in  time  and  distance, 
and  that  the  transfers  at  junctions  were  the  same  by  either  route.  The 
Commissioners  allowed  the  through  rates  and  route  as  proposed,  on  the 
ground  that  the  interests  of  the  public  were,  under  the  circumstances,  in 
favor  of  the  existence  of  an  alternative  railway  route  at  equal  rates.  The 
Commissioners  held  that  rates  that  excluded  traffic  from  the  shorter  of 
these  two  through  routes,  and  confined  it  to  the  longer,  could  not  but  be 
at  the  expense  of  public  policy ;  and  though  the  quantity  of  traffic  might 
be  insignificant,  and  equal  rates  might  not  have  much  effect  in  developing 
through  traffic  by  the  route  in  question,  it  was  a  principle  of  importance 
to  the  public  that  a  route  between  places  offering  the  best  opportunities 
for  railway  carriage,  as  far  as  distance  was  concerned,  should  not  be 
placed  at  a  disadvantage  merely  because  portions  of  the  route  belonged 
to  companies  which  had  an  alternative  route  and  made  lower  charges  in 
favor  of  the  latter.  It  would  be  an  undue  preference  if  a  company  as  to- 
traffic  of  the  same  description  going  between  the  same  places  worked  it 
at  through  rates  if  the  traffic  passed  off  their  line  at  one  point,  and  re- 
fused that  facility  if  it  passed  off  their  line  at  another  point.  Swindon,, 
etc.,  R.  Co.  V,  Great  Western  R.  Co.  et  aL,  4  Ry.  &  Canal  Traffic  Cas.  349. 

Apportionment  of  Share  of  Owning  Company —  Working  Agreement^ 
Land  and  Sea  Routes. — The  G.  Railway  and  theC.  R.  joined  each  other,  and^ 
together  with  steamboats,  formed  a  continuous  communication  between  the 
stations  on  the  railways  and  (by  a  short  sea  voyage)  places  on  the  Clyde. 
The  G.  Railway  was  worked  by  the  C.  R.  Co..  and  through  rates  were  di- 
vided between  the  railway  companies  (after  deducting  the  steamboat  fares): 
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the  rates  for  the  G.  Railway  were  fixed  by  a  joint  committee,  or»  on  their 
differing  equally  in  opinion,  by  an  arbitrator,  but  the  amount  of  the 
through  rates  was  fixed,  quoted,  and  (in  the  first  instance)  received  by 
the  C.  R.  Co.  The  committee  having  been  equally  divided  in  opinion  as 
to  the  rate  for  the  G.  Railway,  the  same  was  ascertained  by  an  arbitrator^ 
and  the  G.  Co.,  by  his  award,  were  to  be  paid  certain  sums  in  respect  of  the 
then  existing  through  rates.  These  rates,  afterwards  in,  many  instances, 
being  made  higher  by  the  C.  Co.  for  the  land  route,  and  lower  by  the 
steamboat  companies  for  the  sea  route,  the  G.  Co.  claimed  from  the  C. 
Co.  a  share  of  the  increase,  alleging  that  it  ought  to  be  in  the  same  pro* 
portion  for  them  as  the  arbitrator  had  made  their  rate  when  the  land  rates 
were  lower  and  the  sea  rates  higher ;  and  on  their  refusal,  and  the  committee 
being  equally  divided  in  opinion,  applied  to  the  Railway  Commissioners 
as  arbitrators  in  the  matter.  He/d,  by  the  Commissioners,  that  they  had 
no  power  to  give  to  the  G.  Co.  any  share  of  the  existing  through  rate  made 
by  the  company  or  to  take  from  the  C.  Co.  that  portion  of  the  through 
rate  which  they  had  made  for  themselves,  namely,  the  surplus  of  the  land 
rate  after  deducting  the  amount  fixed  by  the  arbitrator  for  the  G.  Co. ;  but 
that  the  amount  given  up  by  the  steamboat  companies,  and  not  made  part 
of  the  land  rate  by  the  C.  Co.,  although  received  and  appropriated  by  them 
(the  rate  to  the  public  remaining  the  same  as  before  the  rebate  by  the 
steamboat  companies),  should  be  divided  between  the  G.  and  C.  Cos. 
Greenock  &  Wemyss  Bay  R.  Co.  v.  Caledonian  R.  Co.,  2  Nev.  &  Mac. 
136. 

Apporiionment  of. — The  Commissioners  will  not  grant  through  rates 
which  will  have  the  effect  of  raising  a  long-established  rate  and  unsettling 
interests  which  have  been  founded  on  its  continuing,  unless  the  railway  com- 
pany ashing  for  such  through  rates  can  show  that  an  alteration  is  required 
to  give  them  a  fair  return  upon  the  traffic  carried.  One  of  the  objects  of 
sec.  II  of  the  Regulation  of  Railways  Act,  1873,  is  to  prevent  rates 
being  raised  merely  as  a  consequence  of  amalgamation,  so  far  as  that  can 
be  done  by  regulating  the  charges  on  through  traffic,  and  to  cause  railway 
companies  to  adjust  their  rates  with  reference  not  alone  to  their  own  in- 
terests, but  to  the  interest  of  other  companies  as  well.  Great  Northern 
R.  Co.  V,  Belfast  Central  R.  Co.,  3  Nev.  &  Mac.  411. 

Coal  Traffic, — A  coal  rate  will  be  a  sufficiently  paying  rate  to  be  allowed 
if  the  earnings  per  truck  are  not  less  than  the  earnings  in  any  other  trucks 
of  a  goods  train;  and  if  the  company's  profit  on  coal  is  not  less  than  their 
profit  on  their  goods  traffic  generally.  The  delay  in  unloading  wagons  at  a 
particular  station  is  not  a  cost  which  ought  to  make  the  through  rate  to 
that  station  higher.  In  applications  under  sec.  11  of  the  Regulation  of 
Railways  Act,  1873,  there  is  no  prima-facie  case  in  favor  of  specially  low 
charges,  and  the  onus  is  upon  the  comp>any  applying  to  show  reasons  why 
the  forwarding  company  should  carry  for  less  than  it  would  be  likely  to 
receive  out  of  agreed  through  rates.  To  induce  the  Railway  Commission- 
ers to  impose  a  through  fate,  there  must  be  evidence  that  it  is  required  in 
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the  public  interest.    Belfast  Central  R.  Co.  v.  Great  Northern  R.  Co.,  etaL 

4  R.  &  Canal  Traffic  Cas.  1 59. 

Coal  Traffic, — On  an  application  by  the  Belfast  Central  R.  Co.  to  fix 
through  rates  for  coal  sent  from  Belfast  quay  over  their  railway  to  stations 
beyond  Armagh  on  the  Great  Northern  (Ireland)  company's  railway,  the 
Commissioners  h^id,  that  having  fixed  the  through  rate  to  Armagh  at 
3J.  6d.,  every  member  of  the  public  had  a  vested  right  to  have  his  coal 
carried  to  that  point  for  that  sum,  and  therefore,  in  the  case  of  places  lying 
beyond  Armagh,  the  question  whether  any  proposed  through  rates  were 
or  were  not  reasonable  in  the  interests  of  the  public  depended  upon 
whether  the  difference  between  the  proposed  rate  of  3^.  6d,  afforded  a 
reasonable  remuneration  for  the  haulage  for  the  extra  distance,  it  being 
proved  that  the  extra  distance  involved  no  expense  to  the  Great  Northern 
Co.  other  than  haulage.  Belfast  Central  R.  Co.  v.  Great  Northern  R.  Co. 
(Ireland),  3  Nev.  &  Mac,  419. 

Construction  of  Statute — Running  Trains  in  Conjunction, — It  was  pro- 
vided by  statute  that  C.  R.  Co.  should,  for  the  accommodation  of  certain 
traffic,  run  and  carry  forward  between  L.  and  P.  a  train  in  conjunction 
with  every  train  that  should  be  run  by  the  E.  C.  Cos.,  for  the  accom- 
modation of  that  traffic  between  L.  and  places  on  their  lines,  the  speed 
and  places  of  stoppage  of  such  train  to  be  r^;ulated  by  the  E.  C.  Cos. 
Held^  the  E.  C.  Cos.  could  enforce  an  alteration  in  the  service  of  trains 
run  in  conjunction  by  the  C.  Co.  without  the  consent  of  the  latter,  but 
were  not  entitled  so  fix  the  times  of  arrival  and  departure  of  such  trains. 
The  meaning  of  the  expression  "  run  in  conjunction  "  considered.  Cale- 
donian R.  Co.  V,  G.  N.  E.  &  N.  British  R.  Cos.,  2  Nev.  &  Mac.  377. 

Owner's  Wagons, — Where  through  rates  are  in  existence  for  traffic  con- 
veyed in  company's  wagons,  a  railway  company  may  apply  to  the  Commis- 
sioners, under  sec.  11  of  the  R^fulation  of  Railways  Act,  1873,  to  allow 
different  proposed  through  rates  for  similar  traffic  when  conveyed  in 
owner's  wagons.  The  jurisdiction  of  the  Commissioners  under  the  above 
section  is  simply  to  decide  whether  the  proposed  through  rate  shall  be 
allowed  or  refused.  Newry,  etc,  R.  Co.  v^  Great  Northern  (of  Ireland)  R. 
Co.,  3  Nev.  &  Mac.  28. 

Right  of  Intermediate  Railway  Company  to  f^PPfy  for  in  respect  of 
Traffic  to  and  from  Termini  off  their  own  line — "  Forwarding  Company — 
"  Through  Traffic*" ^Due  and  Reasonable  Facility-^Costs  in  Through  RaU 
Cases, — The  C.  W.  R.  Co.  applied  to  the  Commissioners  for  an  order, 
under  sec.  11  of  the  Regulation  of  Railways  Act,  1873,  allowing  through 
rates  in  respect  of  the  traffic  in  certain  goods  between  Chester  and  Haver- 
fordwest, the  route  proposed  being  from  Chester  over  the  lines  owned 
and  worked  by  the  L.  &  N.  W.  R.  Co.,  and  over  the  applicants'  own  line, 
which  was  worked  by  the  same  company,  under  an  agreement  with  the 
applicants,  and  thence  to  Haverfordwest  over  the  Gi  W.  R.  Co.'s  line, 
which  was  worked  and  owned  exclusively  by  that  company,  and  vice  versa 
from  Haverfordwest  to  Chester.    The  through  rate  propo  x^d  consequently 
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•commenced  and  terminated  of!  the  line  of  the  company  proposing  the 
through  rate.  The  applicants  had  no  rolling-stock,  and  did  not  work 
their  railway,  but  maintained  and  managed  their  line,  and  collected,  for- 
warded, and  delivered  their  own  traffic,  the  whole  of  the  staff  at  their 
:stations  being  employed  and  paid  by  them,  and  subject  to  their  orders. 
Held,  by  the  Queen's  Bench  Division  (affirming  the  judgment  of  the 
Railway  Commissioners,  and  in  accordance  with  the  judgment  of  the 
Court  of  Sessions  in  the  Greenock  and  Wemyss  Bay  R.  Co.  v.  The 
Caledonian R.  Co.),  that  the  traffic  required  to  be  forwarded  was  "  through 
traffic  to  or  from"  the  applicants'  railway,  and  that  the  applicants  were 
^  railway  company  entitled  to  apply  for  a  through  rate  in  respect  of 
such  traffic  within  the  meaning  of  sec.  ii.  Upon  an  application  for  a 
through  route  and  rate,  it  was  proved  that  the  proposed  route  was  fifty- 
six  miles  shorter  than  the  route  over  which  the  traffic  was  being  carried, 
and  was  worked  not  less  conveniently  as  regards  the  railway  companies 
by  whom  the  traffic  was  handled  before  it  got  to  its  destination ;  and  that 
the  proposed  rate  was  of  less  amount,  and  presumably,  therefore,  more 
beneficial  to  the  public,  while  at  the  same  time,  being  more  in  propor- 
tion to  the  distance  than  the  rate  by  the  other  route,  it  yielded  a  larger 
■sum  per  mile  to  the  companies  carrying,  and  was,  therefore,  not  obviously 
unreasonable  as  against  them.  The  Commissioners  inferred  from  those 
iacts  that  the  route  was  a  reasonable  one,  and  that  the  public  were  inter- 
ested in  the  rate  being  granted ;  and  held,  that  where  a  good  prima-facie 
•case  of  public  interest  existed  on  general  considerations,  it  was  not  necessary 
to  bring  evidence  to  prove  a  special  case  as  well.  In  a  new  through-rate 
case  it  is  not  the  practice  of  the  Commissioners  to  give  costs,  the  defend* 
•ants  having  a  right,  under  the  Regulation  of  Railways  Act,  1873,  to  the 
judgment  of  the  Commissioners  before  a  through  rate  is  put  into  opera- 
tion. Central  Wales,  etc.,  R.  Co.  et  aL  v.  Great  Western  R.  Co.  et  aL,  4 
R.  &  Canal  Traffic  Cas.  no. 

Sea  Traffic — Construction  of-^Right  to  Compel  a  Reference  to  the  Corn^ 
mtssioners  in  lieu  of  Arbitration — Regulation  of  Railways  Act,  1873,  ^*  8* 
— Sec.  II  of  the  Regulation  of  Railways  Act,  1873,  enacts  {inter  alia) 
that,  "  where  a  railway  company  use,  maintain  or  work,  or  are  party  to  an 
arrangement  for  using,  maintaining,  or  working  steam  vessels  for  the 
purpose  of  carrying  on  communication  between  any  towns  or  ports,  the 
provisions  of  this  section  shall  extend  to  such  steam  vessels  and  to  the 
traffic  carried  thereby."  Upon  objection  that  this  clause  only  applies 
'Where  the  arrangement  as  to  the  steam  vessel  was  made  by  the  company 
to  whom  the  railway  with  which  the  steam  vessels  directly  communicated 
belonged :  Held,  that  such  clause  extended  the  whole  provisions  of  sec 
II,  and  took  effect  whenever  there  was  an  arrangement  with  the  proprie- 
tors of  steam  vessels  for  the  conveyance  of  passengers  or  goods  to  and 
from  any  port  or  town  with  which  there  was  railway  communication, 
provided  the  railway  company  party  to  the  arrangement  owned  or  worked, 
or  was  otherwise  immediately  interested  in,  some  portion  or  other  of  the 

153 


Tliroogh  Battt.  THE  INTERSTATE  Tlirongli  Bat«L 

Through  Kates— Omtintt^d. 

line  of  railway  communication.  Caledonian  R.  Co.  et  al.  v,  Greenock,  etc^ 

R.  Co.  et  aL,  4  R.  &  Canal  Traffic  Cas.  135. 

Sea  Traffic, — The  company  requiring  traffic  to  be  forwarded  at  through 
rates  under  the  nth  section  of  the  Regulation  of  Railways  Act,  i873». 
need  not  themselves  be  a  forwarding  company  as  regards  the  particular 
traffic,  but  it  is  enough  if  they  are  interested  in  the  forwarding.  A  rail- 
way companay  applying  for  through  rates  had  agreed  with  C.  for  the  car* 
riage  of  passengers  by  steamer  in  connection  with  their  line.  Held,  that 
such  steamer  and  the  traffic  carried  thereby  were  within  the  provisions  of 
the  nth  section.  The  W.  B.  R.  Co.  had  entered  into  an  agreement  with 
the  C.  Co.  whereby  the  latter  company  worked  their  line,  and  it  was. 
agreed  that  the  rates  and  fares  to  be  charged  on  the  W.  B.  Railway  should 
be  fixed  by  a  joint  committee  of  the  two  companies.  Held,  that  this  agree* 
ment  did  not  relate  to  through  rates,  and  that  the  W.  B.  Co.  were  the 
proper  parties  to  apply  for  such  rates  under  that  section.  Greenock  & 
Wemyss  Bay  R.  Co.  v,  Caledonian  R.  Co.,  2  Nev.  &  Mac.  227 ;  Greenop- 
V,  S.  E.  R.  Co..  2  lb.  319. 

Special  Agreement — Shorter  Route — Mineral  Traffic — Guaranty  of 
large  Quantities. — Iron  ore  was  sent  from  B.  to  South  Wales,  by  altema* 
tive  routes,  one  of  which  was  by  the  N.  W.  Railway  to  Smethwick,  and 
the  other  by  the  E.  Railway  to  Strafford,  the  continuation  in  each  case 
being  by  the  G.  W.  Railway.  The  G.  W.  company  refused  to  agree  to  a 
lower  through  rate  between  B.  and  South  Wales  by  the  Strafford  route 
than  that  charged  by  the  Semthwick,  although  the  distance  by  the  former 
was  twenty  miles  shorter ;  the  G.  W.  mileage  being  practically  equal  in  both 
cases.  Upon  an  application  to  the  Commissioners  by  the  E.  company  to 
allow  the  proposed  through  rates,  which  gave  the  G.  W.  company  about  \d^ 
per  ton  per  mile :  Held,  that  the  apprehension  of  the  G.  W.  company  that 
a  reduction  of  rates  by  the  shorter  route  would  entail  a  similar  reduction  of 
the  rates  by  the  longer  route,  and  so  render  the  traffic  carried  by  the  lat- 
ter unprofitable,  did  not  justify  them  in  raising  the  rates  by  the  shorter 
route  above  their  natural  and  proper  level ;  and  as  the  G.  W.  company 
carried  the  like  traffic  under  similar  circumstances  for  about  \d,  per  ton 
per  mile,  the  court  allowed  the  rates  proposed  by  the  E.  company  on  con- 
dition that  the  latter  company  should  maintain  a  traffic  by  their  route 
averaging  500  tons  a  week.  £.  &  W.  Junction  R.  Co.  v.  Great  Western 
R.  Co.,  2  Nev.  &  Mac.  147. 

Through  Fares— Arrangements  for  Using  Steam  Vessels — Parties  to  such 
Arrangements, — To  constitute  an  arrangement  for  "  using"  steam  vessels 
within  the  meaning  of  section  11  of  the  Regulation  of  Railways  Act,  1873,. 
the  agreement  between  the  railway  company  and  the  owner  of  the  steam- 
boat must  be  definite,  and  contain  an  obligation  on  the  part  of  the 
steamboat  proprietor  to  ply  between  the  specified  ports.  Where  >there 
was  no  such  stipulation,  and  where  stipulations  as  to  the  time  of  arrival 
and  departure  of  the  boat,  and  to  insure  that  the  railway  and  steamer 
should  form  together  part  of  a  continuous  line  of  communication,  were 
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not  contained  in  the  agreement,  the  agreement  was  held  to  be  not  such 
an  one  as  was  contemplated  by  the  section.  Where  there  was  an  agree- 
ment for  the  season  that  a  certain  steamer  should  connect  with  one  up 
and  one  down  train  of  the  railway  company  daily,  the  application  being 
made  within  five  weeks  of  the  end  of  the  season,  the  through  rates  were 
refused,  on  the  ground  that  they  would  be  too  transient  to  be  proper  to 
be  allowed.  When  the  validity  of  an  agreement  is  disputed  upon  grounds 
not  obviously  frivolous,  the  Commissioners  will  abstain  from  exercising 
their  power  of  granting  through  rates,  although  the  agreement,  if  valid,, 
is  such  an  one  as  would  have  entitled  a  railway  company  to  require 
through  rates  under  the  section.  Caledonian  R.  Co.  v,  Greenock  &  W. 
R.  Co.,  4  R.  &  Canal  Traffic  Cas.  70. 

Through  Passenger  Rates — Steamboat  Traffic, — An  application  by  the 
D.  Steam  Packet  Co.  for  through  rates  for  passengers  between  Kingston 
and  London,  via  the  company's  steamers  and  N.  W.  company's  railway,, 
was  refused  on  the  ground  that  the  D.  Steam  Packet  Co.  had  agreed 
(under  statutory  powers)  that  the  charges  for  the  conveyance  of  passenger 
traffic  between  London  and  Kingston  were  to  be  fixed  from  time  to  time, 
as  regards  the  through  rates,  by  the  railway  company.  City  of  Dublia 
Steam  Packet  Co.  v,  London  &  N.  W.  R.  Co.,  4  R.  &  Canal  Traffic  Cas.  10. 

Through  Routes^ Reasonable  Route, — A  sending  company  having  two 
alternative  routes  for  through  traffic,  one  eight  miles  longer  than  the 
other,  proposed  for  the  purpose  of  a  through  rate,  to  carry  by  the  longer 
one,  at  a  double  cost  and  labor  in  working  and  maintaining  the  junction,, 
with  the  object  of  making  their  own  mileage  more,  and  the  mileage  of 
the  forwarding  company  less  :  Held,  that  such  longer  route  was  not  a 
reasonable  route,  within  the  meaning  of  section  ti,  sub-section  5,  of  the 
Regulation  of  Railways  Act,  1873.  A  "  route"  within  the  meaning  of  this 
section,  is  a  route  from  the  station  on  the  sending  line  where  the  traffic 
arises  to  the  station  on  the  forwarding  line  where  such  traffic  is  delivered* 
East  &  West  Junction  R.  Co.  v.  Great  Western  R.  Co.,  i  Nev.  &  Mac.  331. 

Through  Tolls — Canal  Traffic. — In  a  statute  granting  a  gross  toll  to  the 
Birmingham  Canal  Co.,  it  was  recited  that  it  would  be  of  public  advantage 
for  the  canal  from  Warwick  to  Birmingham  to  be  opened  into  the  Dig- 
beth  Branch;  and  that  in  order  to  induce  the  Birmingham  to  agree  ta 
such  junction  taking  place,  it  had  been  proposed  and  agreed  that  the 
Birmingham  Co.  should  have  the  rates  or  dues  thereinafter  mentioned. 
Both  these  statutes  were  repealed  by  others,  substituting  fresh  tolls:: 
Held,  that  the  particular  circumstances  which  led  to  the  original  establish- 
ment of  the  tolls  did  not  prevent  them  coming  under  the  jurisdiction  of 
the  Commissioners  in  fixing  through  tolls  under  the  Regulation  of  Rail* 
ways  Act,  1873,  sec.  11.  The  nth  section  of  the  Regulation  of  Railwa3rs 
Act,  1873,  applies  not  only  to  mileage  tolls  and  tolls  granted  as  maximum 
tolls,  but  also  to  gross  tolls,  and  any  special  charges  which  a  company 
may  be  entitled  to  make.  In  applying  for  a  through  rate  it  is  not  neces- 
sary to  complain  of  an  infringement  of  the  Regulation  of  Railways  Act,. 
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1873.  The  Commissioners  have  power  to  grant  a  through  toll  without 
annexing  to  it  a  through  rate.  The  word  "  toll "  in  the  i  ith  section  of  the 
Regulation  of  Railways  Act,  1873,  includes  the  tolls  which  are  levied  for 
the  use  of  a  canal.  A  company  may  be  a  forwarding  company  within  the 
meaning  of  the  above  section,  without  acting  as  the  carriers  of  the  traffic 
they  forward.  Whether  each  comp>any  collects  its  own  giiota  of  a  through 
toll,  or  one  collects  for  all,  the  character  of  a  through  toll  is  the  same ; 
and  if  made  compulsory  under  the  Regulation  of  Railways  Act,  1873,  is 
not  subject  to  the  equality  clause  of  the  special  acts  of  the  railway  com- 
panies, so  as  to  render  it  necessary  to  regulate  the  local  tolls  thereby. 
The  nth  section  authorizes  the  Commissioners  to  allot  to  a  company,  out 
of  a  through  rate,  an  amount  less  than  its  maximum  charges,  but  not  less 
per  mile  "than  the  mileage  rates  which  such  company  may,  for  the  time 
being,  legally  be  charging  for  like  traffic  carried  by  a  like  mode  of  transit 
on  any  other  line  of  communication  between  the  same  points,  being  the 
points  of  arrival  and  departure  of  the  through  route :"  Held,  that  the 
^'mileage  rates"  must  be  mileage  rates  for  a  line  having  the  same  termini 
as  the  through  route,  and  must  be  charged  in  respect  of  goods  carried 
over  it  for  its  whole  length. 

A  canal  company  had  a  dividend  on  their  capital  guaranteed  to  them  by 
a  railwaycompany  under  a  statute  which  provided  that  they  should  not  re- 
•duce  or  vary  their  tolls  without  the  consent  of  the  railway  company :  Held, 
by  the  Exchequer  Division,  that  the  consent  of  the  railwaycompany  to  the 
.granting  of  a  through  toll  reducing  the  tolls  of  the  canal  company  was  re- 
quired before  the  Commissioners  could  make  an  order  under  section  1 1  of 
the  Regulation  of  Railwa3rs  Act,  1873.  Warwick  &.  Birmingham  Canal 
Co.  V,  Birmingham  Canal  Co.  and  others,  3  Nev.  &  Mac.  113,  324. 

By  a  statutory  agreement  between  the  A.  R.  Co.  and  the  B.  R.  Co.t 
whose  railways  formed  a  continuous  line  of  railway,  it  was  provided  that 
the  B.  Co.  should  work  the  line  of  the  A.  Co.  in  perpetuity,  and  provide 
the  necessary  rolling  stock ;  that  the  B.  Co.  should  appoint,  pay  and  have 
the  exclusive  control  over  the  stuff  required  for  working  the  A.  Co.'s  line, 
and  that  the  A.  Co.  should  appoint,  pay  and  have  exclusive  control  over 
the  officials  required  to  manage  and  direct  the  directorial  and  financial 
departments  of  their  undertakings,  and  the  men  required  for  the  main* 
tenance  of  the  permanent  way  of  their  line ;  that  the  B.  Co.  should  receive 
for  working  the  traffic  50  per  cent  of  the  gross  receipts,  and  that  out  of 
the  remaining  50  per  cent,  the  A.  Co.  should  pay,  (i)  The  cost  of  maintain- 
ing the  permanent  way,  public  and  parochial  burdens,  and  government 
duties;  (2)  The  "general  charges*'  for  the  directorial  and  financial  busi- 
ness of  the  company ;  and  (3)  Out  of  the  balance  should  pay  one  quarter 
to  the  B.  Co.  in  respect  of  a  contribution  of  30,000/.  to  the  capital  holders 
in  the  A.  Co. ;  and  lastly,  that  the  traffic  should  be  managed,  and  the 
rates  and  fares  fixed,  by  a  joint  committee,  the  B.  Co.  being,  however,  the 
sole  judges  of  the  proper  times  for  starting  the  trains :  Held,  by  the  Court 
of  Session  (affirming  the  judgment  of  the  Railway  Commissioners)  that  the 
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A.  Co.  was,  within  the  meaning  of  the  Regulation  of  Railways  Act,  1873,. 
a  forwarding  company,  and  entitled,  under  sec.  11,  to  require  that  through 
rates  should  be  fixed  for  traffic  passing  to  and  from  stations  on  its  line,, 
and  to  stations  on  the  B.  Co/s  own  line.  Greenock,  etc.,  R,  Co.  v,  Cale-^ 
donian  R.  Co.,  3  Nev.  &  Mac.  145. 

The  Commissioners  refused  to  fix  and  apportion  through  rates,  on  the 
ground  that  the  proposed  rates  were  not  in  accordance  with  the  terms  of 
a  statutory  agreement,  made  between  the  two  railway  companies  over 
whose  railways  the  rates  were  sought  to  be  charged.  North  Monklands 
R.  Co.  V.  North  British  R.  Co.,  3  Nev.  &  Mac.  382. 

"  C/se"  of  a  Steam  Vessel— Undue  Prejudice  in  Cases  of  Through  Rates 
by  Sea — Harbor  Board — Application  oft  for  Through  Rate. — ^The  granting 
of  through  rates  to  steamboat  owners  at  other  ports,  and  the  refusal  of 
such  rates  to  a  steamboat  owner  at  a  particular  port,  is  not  an  undue  pref- 
erence of  which  either  the  steamboat  owner  or  the  harbor  board  at  the 
latter  port  can  complain  under  sec.  2  of  the  Railway  &  Canal  Traffic  Act, 
1854.  A  harbor  board  cannot  apply  for  through  rates  under  sec.  1 1  of  the 
R^^lation  of  Railways  Act,  1873.  '^^^  existence  of  through  bookings 
between  A.  and  B.,  for  the  carrying  of  traffic  by  a  certain  steam  vessel  for 
the  seaport  of  the  through  journey  between  these  places  is  not  such  an 
arrangement  for  the  "  use"  of  these  vessels  as  to  make  sec.  1 1  apply  to 
them,  and  to  enable  the  owners  to  require  a  through  rate  between  A.  and 
C.  under  that  section.  Semble,  a  railway  company  cannot  make  a  distinc- 
tion in  its  rates  for  the  same  railway  journey,  according  as  the  traffic  is 
booked  no  further  than  it  goes  by  railway,  or  is  booked  to  a  destination 
beyond  the  limits,  within  which  the  Traffic  Act  is  applicable,  e,g,,  to 
places  across  the  sea,  where  sec.  2  of  the  act  has  not  been  extended  to  the 
carriage  by  water.  Ayr  Harbor  Trustees  et  al,  v.  Glasgow,  etc.,  R.  Co.  et 
aL,  4  R.  &  Canal  Traffic  Cases,  81. 

Through  Routes. — See  Victoria  Colliery  Co.  v.  Midland,  etc..  R., 
Co.,  3  Nev.  &  Mac.  35.  James  and  others  v,  Taff  Vale,  etc.,  R.  Co.,  lb. 
540;  Caledonian  R.  Co.  v.  North  British  R.  Co.,  lb.  403. 

Through  Traffic. — Passenger  Traffic — Continuous  Line  of  Railway. — 
Two  railway  companies  ran  trains  to  T.  W.,  and  each  had  a  station  there. 
The  stations  were  a  mile  apart  from  each  other,  but  were  connected  by  a 
line  of  railway  which  was  used  for  the  transit  of  goods  only.  The  two 
railway  systems  were  intended  by  the  legislature  to  join  at  T.  W.  Upon 
complaint  by  the  inhabitants  of  the  district  that  no  passengers  were  con- 
veyed on  the  railway  between  the  two  stations,  although  there  was  a  con- 
tinuous line  of  railway :  Held,  that  the  case  came  within  sec.  2  of  the 
Railway  and  Canal  Traffic  Act,  1854,  and  accordingly  an  order  was  made 
enjoining  both  the  companies  to  afford  a  continuous  communication  for 
passengers  as  well  as  for  goods  by  means  of  their  continuous  lines.  Uck- 
field  Local  Board  v.  London,  Brighton  &  S.  E.  R.  Cos.,  2  Nev.  &  Mac.  214. 

The  defendants  carried  goods  from  London  to  the  Isle  of  Wight  by  their 
own  railway  from  London  to  Southampton,  and  thence  by  tramway  and 
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steamer.  The  plaintiffs  were  also  in  the  .habit  of  carrying  goods  from 
London  to  the  Isle  of  Wight,  using  the  defendants'  line  from  London  to 
Southampton,  and  thence  conveying  them  by  carts  and  steamer.  The 
plaintiffs  claimed  to  have  their  goods  carried  by  the  defendants  from 
London  to  Southampton  at  a  sum  equivalent  to  the  defendants'  through 
charge  from  London  to  the  Isle  of  Wight,  less  a  fair  charge  for  collection 
in  London  and  for  carrying  from  Southampton  station  to  the  Isle  of 
Wight.  Held^  that  they  were  not  entitled  to  this,  the  delivery  by  the  de- 
fendants beyond  the  limits  of  their  line  not  being  a  delivery  auxiliary  or 
subsidiary  to  their  business  as  carriers  on  their  own  line,  but  to  their  gen- 
.eral  business  as  common  carriers,  and  therefore  differing  from  a  delivery 
in  the  immediate  neighborhood  of  a  station.  Baxendale  v.  Southwestern 
R.  Co.  35  L.  J.  Exch.  io8. 

The  Wemyss  Bay  line  commences  at  a  point  on  the  Caledonian  line 
near  Port  Glasgow  and  terminates  at  Wemyss  Bay,  and  is  worked  by  the 
Caledonian  Company  under  an  agreement  entered  into  between  them  and 
the  Wemyss  Bay  Co.  and  confirmed  by  the  Greenock  and  Wemyss  Bay  R. 
Act,  1862.  Held^  that  on  a  sound  construction  of  the  act  and  agreement, 
the  powers  of  a  joint  committee  of  the  two  companies  therein  provided  do 
not  extend  to  the  r^ulation  of  the  tolls  and  rates  to  be  charged  on 
through  traffic  from  Glasgow  to  stations  on  the  Wemyss  Bay  line,  but 
only  to  those  to  be  charged  on  the  Wemyss  Bay  Railway.  Greenock  & 
Wemyss  Bay  R.  Co.  v,  Caledonian  R.  Co.,  8  Scottish  Law  Reporter,  634. 

Through  Trains — Through  Booking, — Upon  a  complaint  that  two  rail- 
way companies  have  not  established  a  proper  through  service,  via  a  junc- 
tion for  traffic  requiring  to  pass  over  a  portion  of  each  company's  railway, 
and  had  not  availed  themselves  of  the  junction  for  the  interchange  of 
passenger  and  goods  traffic,  and  had  not  afforded  all  due  and  reasonable 
facilities  for  the  through  transmission  of  all  descriptions  of  traffic  between 
the  two  companies:  Held,  by  the  Commissioners  under  the  cih:umstances 
of  the  case,  taken  in  connection  with  the  powers  and  duties  of  the  com- 
panies under  their  private  acts,  (i)  That  the  companies  must  afford  to 
the  public,  as  reasonable  facilities,  a  train  service  of  eight  trains  daily  each 
way,  to  connect  the  two  railways  as  a  continuous  line;  and  through  book- 
ing between  the  stations  on  the  two  railwa)rs.  (2)  But  that  through 
carriages  need  not  be  provided  as  long  as  passengers  could  exchange  from 
one  train  to  another  at  the  same  station.  (3)  That  the  companies  must 
interchange  goods  at  the  junction.  (4)  That  a  railway  or  canal  company 
cannot  charge  a  higher  wharfage  rate  on  goods  about  to  be  conveyed  by 
the  railway  of  another  company  than  on  goods  about  to  be  conveyed  on 
their  own  railway.  The  costs  of  the  applicants  ordered  to  be  paid  by  the 
two  companies  in  equal  shares.  Held,  by  the  Exchequer  Division,  upon 
an  application  by  the  Chatham  Co.,  for  a  prohibition  restraining  the  Rail- 
way Commissioners  from  enforcing  their  order  on  the  defendant  railway 
companies  in  this  case  by  penalties,  that  the  Commissioners  have  no 
power  to  make  an  order  on  two  railway  companies  to  act  jointly  in  doing 

168 


Through  ToUf.  COMMERCE  ACT.  ToUf. 

Through  Traffic — Continued. 

ixrhat  neither  company  has  power  to  do  separately.    Toomer  v.  Chatham 
and  Dover  and  Southeastern  R.  Cos.,  3  Nev.  &  Mac.  79. 

Through  Tolls.— See  Warwick  and  Birmingham  Canal  Co.  v.  Bir- 
mingham Canal  Co.  and  others,  3  Nev.  &  Mac.  1 13,  324. 

Tolls. — Act  Providing'  Tolls  for  Conveyance  from  any  place  within  Two 
Miles  of  certain  point. — Where  by  a  canal  act,  a  toll  of  one  shilling  per 
ton  was  imposed  upon  all  coal,  etc.,  conveyed  upon  any  part  of  the  canal 
from  a  place  (A),  or  from  any  place  within  two  miles  thereof :  Held,  that 
this  only  applied  to  voyages  commencing  within  those  limits,  and  that  no 
such  toll  was  payable  for  coal  loaded  at  a  place  more  than  two  miles 
from  A,  although  conveyed  upon  a  part  of  the  canal  within  two  miles  of 
A.    Brittain  v.  Cromford  Canal  Co.,  3  B.  &  Aid.  139. 

Canal  BofLts — Tolls  on  Empty  Boats. — A  Canal  act  directed  that  no  boat 
navigating  the  canal  of  less  burthen  than  twenty  tons  or  which  should  not 
have  a  loading  of  twenty  tons  on  board,  should  be  allowed  to  pass  through 
any  of  the  locks  unless  on  payment  of  tonnage  equal  to  a  boat  of  twenty 
tons.  Held,  that  this  clause  did  not  impose  a  toll  upon  empty  boats. 
Leeds  &  L.  Canal  Co.  v.  Hustler,  i  B.  &  C.  424. 

Charges  for  Receiving,  Loading,  Unloading,  etc. — A  railway  company 
were  required  by  their  special  act  to  carry  as  common  carriers  for  hire, 
and  to  afford  to  all  persons  conveying  or  sending  goods  upon  their  rail- 
way every  reasonable  convenience  and  facility  for  loading  and  unloading 
^oods.  The  act  also  authorized  the  company,  for  carriage  of  goods,  to 
demand  a  toll  not  exceeding  three  pence  per  mile:  Held,  that  the  company 
were  not  entitled  to  charge  an  additional  sum  for  services  performed,  ac- 
commodation afforded,  and  expense  and  risk  incurred  in  and  about  the 
receiving,  loading,  unloading,  and  delivering  goods.  Pegler  v.  Mon- 
mouthshire R.  &  Canal  Co.,  6  H.  &  N.  644. 

Charges  for  Stopping — Loading  and  Unloading  as  Tolls. — A  company 
obtained  an  act  (8  &  9  Vict.  c.  clxix)  authorizing  it  to  construct  a  railway, 
and  to  demand  tolls  for  the  conveyance  of  passengers  and  goods  thereon. 
The  chaise  for  the  conveyance  of  goods  was  generally  thus  expressed 
(per  ton  per  mile  not  exceeding),  etc.  One  clause  provided  that  "  for 
articles  or  persons  conveyed  on  the  railway  for  a  less  distance  than  four 
miles"  there  might  be,  "  in  addition  to  the  prescribed  tolls  for  convey- 
ance," a  reasonable  charge  for  the  expense  of  stopping,  loading  and  un- 
loading. No  publication  of  this  charge  in  the  form  of  a  "  toll "  had  been 
made  upon  the  toll-board :  Held,  that  this  "  chaise"  for  stopping  was  not 
properly  a  "toll,"  and  that  the  non-publication  of  it  on  the  toll-board  in 
the  form  required  by  the  Railway  Clauses  Consolidation  Act,  1845,  s^^« 
93  and  95,  did  not  prevent  the  company  from  demanding  it.  The  105th 
■clause  granted  tolls  for  "a  fraction  of  a  mile  beyond  four  miles,"  etc; 
the  company  claimed  such  tolls  when  the  whole  distance  traversed  was 
less  than  four  mites.  The  Lord  Chancellor  (Earl  Cairns)  and  Lord  Sel- 
bome  were  of  opinion  that  the  chai^  was,  on  the  whole,  warranted  by 
the  words  of  the  att,  and  that  the  judgment  of  the  court  below  on  this 
point  must  be  affirmed.    Lord  Penzance  and  Lord  O'Hagan,  applying  the 
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principle  that  no  charge  could  be  imposed  on  the  public  but  by  the 
clearly-expressed  intention  of  the  legislature,  held,  that  in  this  case  the 
legislature  had  not  clearly  expressed  an  intention,  nor  had  intended  ta 
authorize  such  a  charge.  Price  v,  Monmouthshire  Canal  &  R.  Co.,  4. 
App.  Cas.  197;  49  L.  J.  Ex.  150. 

Light  and  Heavy  Goods — Consent  to  Classification. — ^A  Canal  act  gave  a 
higher  rate  of  tonnage  for  light  goods  than  for  heavy  goods.  If  a  jury 
find  that  certain  goods  were  heavy  goods  when  the  act  passed,  ten  years 
subsequent  consent  of  the  company  to  consider  the  same  species  as  light 
goods  will  not  entitle  the  canal  company  to  demand  for  these  the  toll  on 
light  goods.  Staffordshire  &  W.  Canal  Nav.  Co.  v,  Tren.  etc  Nav.  Co.,  6 
Taunt.  151. 

Meaning  of  "  Tolls:*— 1\il^  word   "  tolls"  in  sec   95  of  t|je  Railway 

Clauses  Consolidation  Act,  1845,  relates  to  tolls  properly  so  called,  and 
not  to  charges  for  carrying  passengers  in  the  company's  own  carriages* 

Brow  7/.  Great  Western  R.  Co..  9  Q.  B.  D.  (C.  A.)  744;  51  L.  J.  Q.  B.  D. 

(App.)  529. 

Trade  Tickets.— -See  Caledonian  R.  Co.  v.  N.  British  R.  Co.,  2  Nev. 

&  Mac  271. 
Ultra  Vires.— See  Re  Taff  Vale,  etc,  R.  Co.,  4  R.  &  Canal  Traffic 

Cas.  54. 

Unloading  Trucks.— See  Dunkirk  Colliery  Co.  v.  Manchester.  Shef- 
field &  Lincolnshire  R.  Co.,  2  Nev.  &  Mac.  402 ;  Thompson  v,  London  & 
N.  W.  R.  Co.,  2  lb.  115 ;  Bell  v,  London  &  N.  W.  R.  Co.,  2  lb.  185. 

Undue  Preference — Canal  Tolls— Coal  Traffic— Uniform  Canal  Toll^ 
Irrespective  of  Distance, — Upon  complaint  by  the  D.  Colliery  Co.  that 
the  toll  charged  for  coal  sent  from  their  colliery  by  canal  to  K.  was 
greater  in  proportion  to  the  distance  than  the  toll  charged  upon  coal 
similarly  sent  by  other  colliery  proprietors  whose  collieries  were  also 
situated  in  or  near  the  same  canal,  but  at  a  distance  from  K.  exceeding 
by  several  miles  the  distance  therefrom  of  the  D.  Colliery,  it  appeared 
that  the  toll  charged  on  coal  to  K.  from  the  D.  Colliery  was  15^.,  and 
from  the  other  collieries  13^^.,  and  that  the  coal  traffic  on  the  canal 
between  the  D.  Colliery  and  K.  was  worked  with  less  expense  and  trouble 
to  the  canal  owners  than  the  traffic  between  the  other  collieries  and  K. : 
Held,  that  the  D.  Colliery  Co.  were  subjected  to  an  undue  and  unreason- 
able prejudice  and  disadvantage  by  being  charged  a  toll  only  one  half 
penny  less  in  amount  than  the  toll  chax^^  to  the  other  colliery  pro- 
prietors. Denaby  Main  Colliery  Co.  v,  Manchester,  etc.,  R.  Co.,  4  R.  & 
Canal  Traffic  Cas.  28. 

Different  Districts — Brewers*  Traffic, — ^To  a  complaint  under  sec  2  of 
the  Railway  and  Canal  Traffic  Act,  1854,  of  an  inequality  of  charge,  it  is 
no  answer  that  the  traffic  favored  and  the  traffic  prejudiced  are  not  in  the 
same  locality  or  district ;  and  assuming  that  there  is  a  competition  of 
interests,  and  that  circumstances  in  other  repsects  are  not  dissimilar,  the 
traffic  of  two  localities,  both  on  the  same  system  of  railwa3rs,  although  at 
a  distance  from  each  other,  is  as  much  within  the  act  as  the  traffic  of  two 
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or  more  individuals  in  the  same  locality.  (Nicholson  v.  Great  Western  R. 
Co.,  5  C.  B.  N.  S.  366,  followed.) 

A  railway  company  carried  beer  from  B.  at  lower  rates  than  from  N., 
which  was  forty  miles  distant  from  B.  Upon  complaint  by  brewers  at 
N.  that  their  traffic  was  unduly  prejudiced  by  not  being  carried  on  as 
favorable  terms  as  the  traffic  of  brewers  from  B..  competitors  in  trade 
with  the  applicants,  it  appeared  that  the  railway  company  charged  all 
brewers  at  B.  a  uniform  rate  of  i^,  per  ton  per  mile,  station  to  station, 
with  a  minimum  of  5^.,  including  loading  and  unloading,  and  an  abate- 
ment of!  the  quoted  rates  of  9^.,  per  ton  for  loading  and  unloading,  and 
4irf.  per  ton  for  haulage  when  the  brewers  did  those  services  themselves 
instead  of  employing  the  railway  company  to  do  them,  and  that  the  rail- 
way company's  charges  for  brewers*  traffic  from  N.  exceeded  the  charges 
from  B.  to  the  extent  of  twenty-five  to  thirty  per  cent :  Held,  that  the 
lower  charges  for  carrying  beer  from  B.  were  justified  by  the  special  ad- 
vantages the  railway  company  received  in  dealing  with  such  traffic  as 
compared  with  the  applicants'  traffic.  The  railway  company  carried  beer 
in  consignments  not  exceeding  500  lbs.  in  weight  for  brewers  at  B.  at  the 
same  rate  per  hundred  weight  as  corresponded  to  the  tonnage  rate  which 
they  charged  such  brewers  for  the  carriage  of  consignments  of  over  500 
lbs.  in  weight,  whereas  at  N.  they  had  one  tariff  for  consignments 
over  500  lbs.,  and  another  for  consignments  of  500  lbs.  or  under  in 
weight ;  the  latter  tariff  known  as  the  "  small-packages  rates"  being  on 
a  higher  scale  than  the  tonnage  rate  the  railway  company  charged  at  N., 
and  also  than  their  tonnage  rates  at  B. :  Held,  that  such  rates  gave 
an  undue  and  unreasonable  preference  or  advantage  to  the  brewers  at  B., 
over  the  brewers  at  N..  and  that  the  railw^ay  company  must  frame 
their  scale  of  charges  for  the  carriage  of  consignments  of  beer  not 
exceeding  500  lbs.  in  weight,  upon  the  same  principle  at  both  places  as 
regards  the  relation  of  such  charges  to  the  tonnage  rates  obtaining  at 
such  places  respectively.  Where  the  railway  company  carried  beer  sent 
from  B.  in  cask  by  their  railway  to  any  place  thereon  where  B.  brewers 
had  an  agency,  and  such  beer  was  there  bottled  and  afterwards  con- 
signed in  bottle  from  such  last-mentioned  place  to  any  station  on  their 
railway,  it  was  carried  at  the  B.  special  rate,  which  was  lower  than  that 
charged  by  the  railway  company  for  the  carriage  in  bottle  of  beer  not 
brewed  in  B.  between  the  same  places,  and  also  lower  than  that  charged 
for  the  carriage  of  beer  in  bottles  from  N. :  Held,  that  the  brewers  at  B., 
or  their  agents,  were  unduly  and  unreasonably  preferred  over  the  brewers 
at  N.,  and  that  the  railway  company  must  carry  beer  in  bottle  from  N. 
for  brewers  there,  on  equal  terms  with  the  terms  on  which  they  carried 
B.  brewers'  beer  in  bottle  from  places  other  than  B.  for  such  brewers  or 
their  agents.  The  railway  company  carried  to  B.  from  other  places  on 
their  lines  of  railway  for  brewers  and  maltsters  at  B.,  malt,  hops  and 
barley  at  lower  rates  and  on  more  favorable  terms  than  they  carried 
similar  traffic  to  N.  for  brewers  there :  Held,  that  the  railway  company 
must  carry  malt,  hops  and  barley  to  N.  for  the.  brewers  there  on  equal 
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terms  with  the  terms  on  which  -similar  traffic  was  carried  to  B.  for 
brewers  at  that  place,  having  due  regard  to  the  circumstances,  if  any 
(whether  consisting  in  the  routes  differing,  or  in  portions  of  the  line 
passed  over  being  more  costly  to  work,  or  having  been  more  costly  to 
construct  in  the  one  case  than  the  other,)  which  may  render  the  cost  to 
the  railway  company  of  carrying  such  traffic  for  the  brewers  at  N.  greater 
than  the  cost  of  conveying  similar  traffic  for  the  brewers  at  B.  Richard- 
son et  aL  V,  Midland  R.  Co.,  4  R.  &  Canal  Traffic  Cas.  i. 

Equal  Mileage  Rate — Coal  Traffic, — A  difference  in  the  distance  the 
traffic  is  carried  is  not  of  itself  a  valid  answer  to  a  complaint  of  undue 
preference  under  sec.  2  of  the  Railway  and  Canal  Traffic  Act,  1854,  and  no 
conclusive  inference  is  to  be  drawn  either  on  the  one  hand  from  a  railway 
company  not  carrying  at  an  equal  mileage  rate,  or  not  making  an  equsil 
profit  per  mile,  nor,  on  the  other  hand,  from  the  rate  for  the  longer  dis- 
tance, though  less  per  mile,  amounting  to  more  for  the  whole  distance, 
or  leaving  a  larger  sum  as  profit  after  payment  of  expenses ;  and  in  de- 
termining the  question  whether  the  lower  mileage  rate  is  or  is  not  an  un- 
due advantage,  it  is  necessary  to  consider  whether  either  traffic  is  able  to 
be  carried  at  a  less  cost  to  the  railway  company  than  the  other,  or 
whether  either  traffic  is  under  different  conditions  as  regards  competi- 
tion of  routes  or  other  special  circumstances.  A  railway  company  car- 
ried coal  to  B.  from  the  N.  W.  Collieries,  an  average  distance  of  thirty 
miles  at  an  average  rate  of  zs,  2d,  per  ton,  and  from  the  S.  W.  Collieries, 
an  average  distance  of  156  miles,  at  a  uniform  rate  of  65.  per  ton.  Upon  a 
complaint  by  the  N.  W.  Colliery  owners  that  the  rates  charged  for  their 
coal  to  B.  were  ah  undue  prejudice  to  that  traffic  by  reason  of  the  lower 
rate  at  which  S.  W.  coal  was  carried  :  Found,  as  a  matter  of  fact,  that 
the  cost  of  conveyance  to  the  railway  company  of  coal  from  S.  W,  was 
not  proportionately  less  than  from  N.  W.,  and  that  a  competition  existed 
between  such  coal  at  B.  sufficient  to  lay  the  foundation  for  a  charge  of 
undue  prejudice,  provided  damage  had  accrued  to  the  complainants  as 
a  consequence  of  the  relative  rates  complained  of ;  but  that  there  was  no 
evidence  of  such  damage,  the  complainants  not. having  shown  that  their 
output  of  coal  was  in  excess  of  the  demand,*  nor  that  they  could  not  find 
a  market  for  all  their  coal  at  existing  rates.  Held,  that  the  carriage  of 
such  N.  W  and  S.  W.  coal  to  B.  by  the  railway  company  at  unequal  rates 
per  ton  per  mile  was  not  an  undue  prejudice  to  the  complainants. 
Broughton  &  Plas  Power  Coal  Co.,  et  al,  v.  Great  Western  R.  Co.,  4  R. 
A  Canal  Traffic  Cas.  191. 

Equal  Mileage  Rate, — The  plaintiff  was  one  of  the  registered  officers  of 
a  company  who  were  proprietors  of  iron  and  tin-plate  works,  situate 
near  the  defendants'  railway,  and  twelve  miles  distant  from  the  seaport 
of  Swansea,  on  the  defendants'  railway  to  Liverpool.  The  defendants 
charged  the  said  company  lis,  6d,  per  ton  for  the  carriage  of  iron  and 
tin-plates  over  their  line  from  the  company's  works  to  Liverpool,  while 
other  manufacturers  of  iron  and  tin-plates,  whose  works  were  situate 
within  a  radius  of  six  miles  of  the  seaport  of  Swansea,  and  further,  there- 
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fore,  from  Liverpool  than  the  plaintiff's  works,  were  charged  by  the  de- 
fendants for  the  carriage  of  their  plates  from  Swansea  to  Liverpool,  i  \s. 
Ad,  per  ton  only.  There  is  communication  by  sea  between  Swansea  and 
Liverpool,  and  the  rate  of  i  \s,  4//.  was  fixed  by  the  defendants  as  the 
charge  for  the  carriage  of  the  goods  of  these  manufacturers  within  the  six 
miles'  radius  in  order  to  enable  the  defendants  to  compete  with  the  sea 
carriage ;  and  by  reason  of  the  lesser  charge  these  manufacturers  who 
were  thus  favored  were  enabled  to  sell  their  plates  at  a  lower  price  per 
Con,  proportionate  to  the' difference  in  the  tonnage  delivered  at  Liverpool, 
than  the  plaintiff's  company.  Held,  that  the  charging  a  lower  rate  to  the 
manufacturers  within  the  six  miles'  radius  for  the  carriage  of  their  goods 
a  longer  distance  than  the  plaintiff's  company  was  an  undue  and  unrea- 
sonable preference  and  advantage  granted  to  them  by  the  defendants,  and 
was  in  contravention  of  sec.  2  of  the  Railway  and  Canal  Traffic  Act, 
1854,  and  that  the  plaintiff  was  entitled  to  maintain  an  action  to  recover 
the  amounts  paid  by  this  company  to  the  defendants  in  excess  of  the  1  is. 
Ad,  rate.  (Evershed  v,  London  &  N.  W.  R.  Co.,  3  Q.  B.  D.  254,  followed) ; 
Budd  V,  London  &  N.  W.  R.  Co.,  4  R.  &  Canal  Traffic  Cas.  393. 

As  to  giving  an  undue  preference  by  allowing  through  rates  by  one 
route,  and  refusing  them  by  an  alternative  route.  See  Swindon,  etc.,  R. 
Co.  V,  Great  Western  R.  Co.  ei  aL,  4  R.  &  Canal  Traffic  Cas.  349 ;  Man- 
chester, etc.,  R.  Co.  V,  Denaby  Main  Colliery  Co.,  lb.  439 ;  Murray  v. 
Glasgow,  etc.,  R.  Co.  lb.  456. 

Ground  of  Complaint  Removed  Before  Hearing. — Upon  complaint  by  a 
trader  that  a  railway  company  had  made  excessive  charges  for  the  con- 
veyance of  his  traffic,  and  unduly  preferred  the  traffic  of  another  trader, 
it  was  admitted  by  the  company  to  be  so,  but  contended  by  them  that,  as 
such  causes  of  complaint  had  been  removed  before  the  application  was 
filed,  it  was  not  necessary  that  an  injunction  should  issue  :  Hcld;xh?Lt  the 
applicant  was  entitled  to  be  fortified  for  the  future  with  such  security  as 
the  Railway  Commissioners  had  power  to  give  him,  if  it  was  not  unrea- 
sonable for  him  not  to  be  content  without  it,  and  that  injunction  must 
issue.  Upon  complaint  and  proof  that  a  railway  company  had  at  differ- 
•ent  times  reduced  particular  rales  for  traffic  from  G.  to  L.,  but  had  not 
•given  the  applicants  traffic  the  benefit  of  such  reductions  till  long  after 
the  authorized  dates  for  their  coming  into  operation,  and  after  the  dates 
when  they  took  effect  for  similar  traffic  from  other  traders  in  G.  carry- 
ing on  the  same  business  as  the  applicants :  Held,  that  the  applicant  had 
been  subjected  to  an  undue  prejudice  and  disadvantage  in  and  about  the 
sale  and  disposal  of  his  goods  in  competition  with  the  said  other  traders 
in  G.  carrying  on  a  similar  business  with  himself.  Macfarland  and  Co.  v. 
North  British  R.  Co.,  4  R.  &  Canal  Traffic  Cas.  269. 

Maltsters'  Traffic — Barley  and  Malt — Amount  of  Traffic— Average  Truck 
Loads — Back  Loads  for  Trucks — Cost  of  Goods  Station, — A  railway  com- 
pany carried  to  B.  from  various  places  on  their  lines  of  railway  for  brcw- 
•ers  and  maltsters  at  B.  barley  and  malt  at  lower  rates  and  on  more  favor- 
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able  terms  than  they  carried  similar  traffic  to  D.  for  maltsters  there.  Upon^ 
complaint  by  maltsters  at  D.  that  their  traffic  was  unduly  prejudiced  by 
not  being  carried  on  as  favorable  terms  as  the  traffic  of  brewers  and 
maltsters  at  B.,  competitors  in  trade  with  the  complainants,  it  appeared 
that  the  charge  for  barley  from  stations  from  which  barley  was  sent  to 
both  places  averaged  to  D.  6s,  iid,  per  ton,  and  to  B.  5^.,  or  is,  iid,  per 
ton  less.  The  railway  company  sought  to  justify  this  inequality  in  the 
rates  for  the  inward  grain  traffic  of  the  two  places  on  the  following  grounds, 
viz.:  (i)  That  the  traffic  of  the  two  places  differed  greatly  in  amount,  the 
total  traffic  at  B.  being  600,000  tons  per  annum,  of  which  55,000  tons  were 
barley,  and  that  of  D.  220,000  tons,  of  which  6900  tons  were  barley.  (2) 
That  the  truck  loads  conveyed  to  D.  did  not  weigh  as  much  per  truck  as- 
to  B.  The  average  extra  weight  of  the  truck  load  to  B.  was  from  8  to  10  cwt.,. 
and  the  earnings  on  the  extra  weight  were  claimed  to  be  all  clear  profit,  on 
the  ground  that  half  a  ton  more  of  paying  load  did  not  increase  the  cost  of 
hauling  the  truck.  (3)  That  about  17  per  cent  of  the  trucks  received  loaded 
with  barley  at  D.  could  not  be  reloaded  there  with  any  other  traffic,  and 
came  away  empty  on  the  outward  journey,  whereas  loaded  wagons  into  B. 
were  practically  certain  of  a  back  load.  (4)  That  the  cost  of  the  goods 
station  staff  was  ^d,  more  per  ton  at  D.  than  at  B.  Held,  (i)  that  a  dif- 
ference of  charge  could  not  be  sustained  on  the  ground  that  the  aggre- 
gate traffic  of  the  one  town  exceeded  that  of  the  other,  it  having  been 
proved  that  the  B.  rates  were  charged  not  only  to  the  large  brewers  and 
maltsters,  but  to  all  inhabitants  of  the  place,  however  small  might  be  the 
quantity  of  their  traffic,  and  that  there  was  nothing  exceptional  in  the 
natural  position  of  B.  to  affect  the  rate  at  which  goods  could  be  carried. 
(2)  That  some  difference  in  rates  for  competitive  traffic  to  B.  and  D. 
might  be  allowed  in  respect  of  the  average  weight  of  truck  loads,  and 
that  assuming  traffic  to  D.  to  pay  the  same  rate  per  mile  as  traffic  to  B.^ 
there  ought  to  be  an  addition  made  to  the  D.  rate,  as  for  8  or  10  cwt. 
more  per  truck  to  equalize  matters  with  B.  as  regards  mileage  receipts- 
per  truck.  (3)  That  some  difference  in  such  rates  might  be  allowed  in 
respect  of  the  certainty  of  back  loads  from  B.,  and  that  it  was  proved 
that  one  fifth  part  of  the  loaded  wagons  to  D.  were  in  excess  of  its  re- 
quirements for  outward  journeys,  a  fourth  or  fifth  part  of  4//.  a  ton 
should  be  added  to  the  D.  rate,  assuming  traffic  to  D.  to  pay  the  same 
rate  per  mile  as  traffic  to  B.  (4)  That  as  barley  was  not  a  part  of  the 
merchandise  handled  in  the  goods  station  either  at  B.  or  at  D.,  the  cost 
of  the  goods  staff  was  no  part  of  the  working  charges  in  carrying  it,  and 
that  the  alleged  greater  amount  of  such  cost  in  proportion  at  D.  did  not 
furnish  a  ground  for  a  higher  rate  on  barley  carried  to  .that  place,  and 
only  using  a  siding  in  the  goods  yard  for  the  same  purposes,  and  to  the 
like  extent,  as  the  like  traffic  at  B.  used  the  deposit  sidings  there.  Heid^ 
therefore,  that  the  railway  company  must  carry  barley  and  malt  to  D.  for 
maltsters  there  on  terms  equally  favorable  to  such  maltsters  with  those 
on  which  similar  traffic  was  carried  to  B.  for  maltsters  at  that  place,  hav- 
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ing  due  regard  to  the  differences  which  had  been  proved  to  exist  in  the 
traffic  to  the  two  places  respectively  in  respect  of  the  average  weight  of 
truck  loads,  and  of  certainty  of  back  loads,  and  to  such  other  circum- 
stances (if  any)  as  might  render  the  cost  to  the  railway  company  of  carr^'- 
ing  such  traffic  to  maltsters  at  D.  g^reater  than  the  cost  of  carrj'ing  simi- 
lar traffic  for  maltsters  at  B.  Girardot,  Flinn  &  Co.  v.  Midland  R.  Co., 
4  R.  and  Canal  Traffic  Cas.  291. 

Scale  of  Rates  under  an  Agreement — Short-distance  Clause — Charges 
within. — Where  a  railway  company,  having  a  right,  under  their  special 
-act.  to  charge  for  six  miles  where  the  traffic  was  carried  for  less  than  six 
miles,  agreed  with  B  for  a  varying  scale  of  charges  for  certain  traffic  for 
•distances  between  three  and  six  miles  (under  which  they  charged  ^d,  per 
ton  for  a  distance  of  5  miles  54  chains),  and  refused  to  apply  the  like  scale 
to  A's  tragic  (which  they  charged  6//.  per  ton  for  a  distance  of  3  miles  57 
•chains),  and  A  complained  of  an  undue  prejudice,  it  was  held  by  Sir 
Frederick  Peel  and  Mr.  Commissioner  Price  (Mr.  Commissioner  Miller 
dissenting)  that  the  disproportion  was  not  an  undue  preference  having 
regard  to  the  short-distance  claiuse  of  the  special  act,  because  the  appli- 
cants had  failed  to  show  that  any  traffic  was  being  carried  for  B  for  the 
^ame  distance  as  that  for  A.  By  agreement  A  was  to  be  charged  "  rates 
and  charges  for  his  traffic  similar  to  those  which  may  for  the  time  being 
be  charged  to  and  paid  by  B  under  schedules  A  and  B"  of  a  certain 
agreement  between  the  railway  company  and  B,  "and  that  in  the  terms 
of  the  provisions  of  the  agreement,  or  any  amendment  or  alteration 
thereof."  The  agreement  between  the  railway  company  and  B  was  that 
^*  B  shall,  subject  to  the  exceptions  and  provisions  hereinafter  mentioned, 
pay"  to  the  railway  company  the  charges  ihentioned  in  schedules  A  and 
B.  It  further  provided  that "  notwithstanding  what  is  before  written  that 
for  and  in  respect  of  all  limestone,  calcined  ironstone,  hematite,  sand,  and 
fireclay  passing  along  the  railways  formerly  belonging  to  the  Androssan 
R.  Co.,"  to  and  from  the  B.  works,  B  should  pay  the  charges  specified  in 
^schedule  D.  Held  by  Sir  Frederick  Peel  that  A's  traffic  in  hematite  and 
limestone  along  the  Androssan  R.  was  not  within  schedules  A  and  B. 
Held  hy  Mr,  Commissioner  Miller  and  Mr.  Commissioner  Price  that  it 
wa£  similar  traffic  to  that  mentioned  in  schedules  A  and  B,  and  was 
chargeable  at  the  rates  of  those  schedules.  Merry  &  Cunninghame  v, 
Glasgow,  etc.,  R.  Co.,  4  R.  &  Canal  Traffic  Cas.  383. 

Seaports, — The  rates  charged  by  railway  companies  for  traffic  to  ports 
where  such  traffic  is  to  be  carried  from  such  ports  to  others,  must  be  rela- 
tively to  the  service  equal.  Ayr  Harbor  Trustees  et  al.  v.  Glasgow,  etc., 
R.  Co.  et  al.,  4  R.  &  Canal  Traffic  Cas.  90. 

Steamboat  Traffic. — Steamers  were  provided  and  worked  for  the  con- 
veyance of  mails  and  passengers  between  Holyhead  and  Kingstown  by 
D.  Steamboat  Co.,  under  statutory  powers  and  agreements  obtained  and 
made  between  that  company  and  N.  W.  R.  Co.     It  was  agreed  that  the 
charges  for  the  conveyance  of  passenger  traffic  by  such  route  (called  the 
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mail  route)  between  Kingstown  and  London,  etc.,  should  be  fixed  as  re- 
gards the  through  rates  by  N.  W.  R.  Co.  The  N.  W.  R.  Co.  subsequently 
established  a  service  of  steamers  for  passengers  between  Holyhead  and 
the  North  Wall  in  Dublin  (called  the  North  Wall  route).  The  effect  of 
the  statutory  agreement  between  the  two  companies  was  to  give  N.  W. 
R.  Co.  a  complete  control  over  the  fares  of  both  routes,  as  if  they  were 
sol^  owners  of  both,  and  therefore  the  provisions  of  the  Railway  and 
Canal  Traffic  Act,  1854  (which  were  made  expressly  applicable  to  both 
those  lines  of  steamers),  applied  to  both  routes  as  if  they  had  been  parts 
of  the  same  system.  The  N.  W.  R.  Co.'s  service  of  steamers  was  almost 
equal  to  the  mail  service  in  point  of  speed  and  accommodation,  and  its 
fares  were  much  lower ;  the  first  and  second-class  passengers,  who  were 
charged  60s,  and  455.  respectively  between  Euston  and  Dublin,  by  the  mail 
route  being  only  charged  47 j.  6d.  and  365.  6d.  by  the  North  Wall  route,  a 
difference  of  I2j.  6d,  and  8j.  6d,  respectively.  The  services  over  the 
distance  between  Holyhead  and  Dublin  were  substantially  the  same ;  the 
mileages  (adding  the  railway  from  Kingstown  to  Dublin)  were  nearly 
equal ;  the  accommodation  by  the  North  Wall  route  was  practically  as 
good  as  that  by  the  mail  route,  and  the  vessels  of  the  two  companies  were 
worked  at  about  the  same  cost.  The  mail  through  fares  were  divided  by- 
mileage,  and  the  N.  W.  R.  Co.  received  for  their  land  portion  of  the 
through  service  46^.  10^.  out  of  the  first-class  fare,  and  35J.  3//.  out  of  the 
second-class.  In  both  cases  they  carried  the  passengers  the  same  distance 
by  railway,  but  the  passengers  to  and  from  North  Wall  travelled  in  addi- 
tion by  the  railway  company'^  steamboat.  Their  boat  fare  was  Ss.  first  or 
second  class,  and  they  received,  therefore,  in  respect  of  the  North  Wall 
passengers  395.  6d.  first  class,  and  28^.  6d.  second  class  for  railway  fare 
from  London  to  Holyhead,  as  against  465.  lo/.  and  35^.  3^.  for  the  same 
railway  journey,  with  only  the  difference  in  the  class  of  train,  in  respect 
of  the  mail-route  passenger.  He/d,  that  the  amounts  by  which  the  fares 
by  the  mail  route  were  thus  more  than  thpse  by  North  Wall  route,  whether 
in  regard  to  the  fares  charged  for  the  entire  service  to  Dublin  or  the  por- 
tions due  to  the  land  journey  only,  were  excessive  and  an  undue  prejudice 
to  the  traffic  by  the  former  route,  and  that  the  circumstances  did  not 
justify  an  excess  in  the  total  fares  to  Dublin  by  the  mail  route  of  more 
than,  at  the  outside,  ten  per  cent.  City  of  Dublin  Steam  Packet  Co.  v. 
London  Sc  N.  W.  R.  Co.,  4  R.  and  Canal  Traffic  Cas.  10. 

Undue  Prejudice — Subjecting  Coal  Traffic  to  Obstructions, — Charges 
which  a  railway  company  have  no  statutory  power  to  make,  and  which 
are  intended  or  calculated  to  prevent,  and  do  in  fact  prevent,  the  convey- 
ance of  traffic  on  the  railway,  are  in  violation  of  sec.  2  of  the  Railway 
and  Canal  Traffic  Act,  1854.  Young  v.  Gwendraeths  Valleys  R.  Co.,  4 
R.  and  Canal  Traffic  Cas.  247. 

Of  Company* s  Agent — Carrier — Amending  Rule — Costs, — A  railway  com- 
pany possessed  a  line  from  B  to  C,  advertised  to  convey  goods  from  A  to 
C  (in  conjunction  with  another  company)  at  the  rate  of  50J.  per  ton,  pro- 
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vided  they  were  consigned  by  A  to  their  own  agents  at  those  respective 
places ;  but  if  consigned  through  any  one  else»  they  chained  is,  6d,  per 
ton  more.  Held  ground  for  an  injunction  under  the  Railway  and  Canal 
Traffic  Act,  1854.  And  the  rule  was  made  absolute,  with  costs,  although 
it  prayed  a  writ,  enjoining  the  company  to  charge  an  equal  rate  for  the 
carriage  from  A  to  C,  and  the  writ  was  granted  as  from  B  to  C  only. 
SembU,  that  both  companies  ought  to  have  been  brought  before  the  court 
by  the  rule.     Baxendale  v.  North  Devon  R.  Co.,  x  Nev.  &  Mac.  180. 

Of  Company s  Agent — Carrier — Cartage, — ^A  railway  company  permit- 
ted a  carrier  (who  also  acted  as  superintendent  of  their  goods  traffic)  to 
hold  himself  out  as  their  agent  for  the  receipt  of  goods  to  be  carried  on 
their  line,  and  his  office  as  the  receiving  office  of  the  company,  and 
goods  were  received  by  him  at  that  place  without  requiring  the  senders 
to  sign  conditions  which  the  company  required  all  other  carriers  who 
brought  goods  to  their  station  to  sign.  Held,  an  undue  preference,  and  the 
subject  of  an  injunction  under  the  Railway  and  Canal  Traffic  Act,  1854. 
Baxendale  v.  Bristol  8l  Exeter  R.  Co.,  i  Nev.  8l  Mac.  229. 

Of  Company s  Agent — Carrier — Use  of  Station — Way-bill, — A  railway 
company  which  employed  agents  for  delivering  in  a  large  town  goods 
brought  by  the  railway  to  the  parties  to  whom  they  were  addressed,  ar- 
ranged within  the  station  the  goods  to  be  delivered  by  these  agents,  and 
afforded  to  them  other  facilities  in  the  use  of  the  station.  Held,  that  the 
company,  in  refusing  to  give  the  same  advantages  to  carriers  to  whom 
goods  were  consigned,  were  not  guilty  of  a  contravention  of  the  provi- 
sions of  the  Railway  and  Canal  Traffic  Act.  A  railway  company  receiv- 
ing from  another  railway  company  goods  addressed  by  the  sender  to  A.  B., 
Argyle  street,  Glasgow,  is  not  bound  to  regard  markings  by  £he  latter  com- 
pany in  the  way-bill  or  invoice  as  to  the  carriers  to  be  employed  in  the  de- 
livery. Pickford  v,  Caledonian  R.  Co..  i  Nev.  &  Mac.  252.  See  also 
Parkinson  v.  Great  Western  R.  Co.,  lb.  280. 

Undue  Prefbrence  of  Themselves  by  a  Railway  Company. — 
See  Baxendale  v.  London  &  Southwestern  R.  Co.,  i  Nev.  &  Mac.  231 ; 
Palmer  v.  London,  Brighton  &  South  Coast  R.  Co.,  lb.  271 ;  Baxendale 
V,  Great  Western  R.  Co.,  lb.  202;  Garton  v.  Great  Western  R.  Co.,  lb. 
214;  Wannan  v.  Scottish  Central  R.  Co.,  lb.  237. 

Undue  Prejudice.— See  Aberdeen  Lime  Co.  v.  Great  North  of  Scot- 
land R.  Co.,  3  Nev.  &  Mac.  205 ;  Howard  v.  Midland  R.  Co..  lb.  253. 

Unloading  Trucks. — See  Aberdeen  Lime  Co.  v.  Great  North  of  Scot- 
land R.  Co.,  3  Nev.  &  Mac.  205 ;  Locke  v.  Northeastern  R.  Co.,  lb.  44. 

Unloading  Trucks. — Amending  Rule. — A  railway  company  which 
had  been  in  the  habit  of  unloading  goods  conveyed  by  them  on  their 
railway,  by  taking  them  out  of  their  trucks  and  placing  them  in  or  adjacent 
to  the  wagons  of  the  consignees,  established  a  new  system,  under  which 
they  declined  to  allow  their  servants  to  unload  the  goods  of  C.  from  their 
trucks  without  extra  charge.  ,  They,  however,  continued  to  unload  the 
goods  of  P.,  as  these  from  the  smallness  of  their  quantity,  were  not  carried, 
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like  the  goods  of  C,  in  separate  trucks,  but  were  mixed  with  the  company's 
own  traffic,  and  it  was  therefore  for  the  company's  own  convenience 
that  they  unloaded  them  from  the  trucks.  The  court  refused  to  make 
absolute  a  rule  for  an  injunction  under  the  Railway  and  Canal  Traffic 
Act,  1854,  enjoining  the  company  to  unload  the  trucks  containing  C.'s 
goods,  and  to  deliver  such  goods  to  C.  by  placing  the  same  in  or 
adjacent  to  his  wagons :  Semble,  that  if  C.  had  previously  complained  to 
the  company  of  their  giving  an  advantage  to  P.  over  him  in  so  unloading 
P.'s  goods,  and  the  company  had  not  afterwards  removed  such  ground  of 
complaint,  the  court  would  have  interfered  to  prevent  the  continuance  of 
such  undue  advantage,  although  the  rule  mst  for  the  injunction  was  not 
framed  for  such  a  case.  Cooper  v,  London  &  Southwestern  R.  Co.,  i  Nev. 
&  Mac.  185. 

Use  of  Station. — See  Pickford  v.  Caledonian  R.  Co.  i  Nev.  &  Mac. 
252. 

Use  of  Tracks. — Location  of  Station, — Prior  to  St.  of  1871,  c.  343, 
providing  for  the  establishment  of  a  union  passenger  station  in  the  city  of 
Worcester  for  all  the  railroad  corporations  whose  roads  run  into  and  from 
the  city,  and  for  making  corresponding  clranges  in  their  several  tracks  and 
locations,  the  tracks  of  the  Providence  &  Worcester  R.  R.  Co.  ran  from 
the  junction  station  in  Worcester  upon  a  location  parallel  to  and  adjoining 
that  of  the  Boston  &  Albany  R.  Co.,  to  a  point  near  the  new  station, 
and  those  of  the  Norwich  &  Worcester  R.  Co.  crossed  the  tracks  of  the 
Boston  &  Albany  R.  Co.  at  g^ade,  and  ran  to  a  station  in  the  heart  of 
the  city,  but  did  not  cross  the  tracks  of  the  Providence  &  Worcester  R. 
Co. ;  the  statute  authorized  the  Providence  &  Worcester  R.  Co.  to 
extend  its  railroad  to  the  new  station,  and  authorized  the  Norwich  & 
Worcester  R.  Co.  to  extend  its  railroad  from  the  junction  station  to  the 
new  station,  and  authorized  both  corporations  for  such  purposes  to  take 
such  portions  of  the  location  of  the  Boston  &  Albany  R.  Co.  as  the 
parties  might  agree,  or,  in  case  of  disagreement,  as  the  board  of  Railroad 
Commissioners  might  determine.  A  subsequent  section  provided  that 
said  corporations  severally  or  jointly  may  purchase  or  take  such  lands  as 
are  necessary  for  any  and  all  the  purposes  aforesaid,  or  for  additional  tracks ; 
it  further  provided  that  the  former  road  of  the  Norwich  &  Worcester  R. 
Co.  should  be  discontinued  beyond  the  junction,  and  that  the  junction 
might  be  passed  by  express  trains  without  stopping.  From  the  junction  sta- 
tion, the  tracks  of  the  Norwich  &  Worcester  R.  Co.  could  be  extended  to 
the  union  station  in  three  ways :  ist,  by  going  between  the  other  two  rail- 
roads, and  taking  a  portion  of  the  location  of  each  not  occupied  by  the 
tracks  of  either,  thus  obviating  a  crossing  at  grade;  2d,  by  crossing  the  tracks 
of  the  Boston  &  Albany  R.  Co.  at  grade,  and  running  through  a  populous 
part  of  the  city ;  3d,  by  twice  crossing  the  tracks  of  the  Providence  & 
Worcester  R.  Co.  Another  section  of  the  act  directed  the  construction 
by  the  three  railroad  corporations  above  mentioned,  and  by  another  rail- 
road corporation,  of  one  or  more  railroad  tracks  for  freight  purposes  in  a 
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certain  direction,  of  which  provision  the  Norwich  &  Worcester  R.  Co. 
-could  not  conveniently,  if  it  could  possibly,  avail  itself,  unless  it  ran  be- 
tween the  tracks  of  the  other  two  railroads.  Held,  that  the  statute,  by 
necessary  implication,  gave  to  the  Norwich  &  Worcester  R.  Co.  the 
right  to  take  a  portion  of  the  location  of  the  Providence  &  Worcester  R. 
Co.,  and  to  extend  its  rpad  from  the  junction  to  the  union  passenger 
-Station  in  the  first  of  the  three  methods  above  stated.  Under  the  St.  of 
187 1,  c.  343,  providing  for  the  establishment  of  a  union  passenger  station 
in  the  city  of  Worcester  for  the  use  of  the  several  railroad  corporations 
>entering  the  city,  authorizing  them  to  extend  their  tracks  to  the  station, 
and  giving  the  board  of  Railroad  Commissioners  power  to  order  such 
changes  in  the  location  and  arrangement  of  tracks  in  the  vicinity  of  the 
station  as  the  safety  and  convenience  of  the  public  might  require,  the 
board  has  the  power,  in  authorizing  one  railroad  corporation  to  take  a 
portion  of  the  location  of  another  railroad  corporation,  to  do  so  on  con- 
dition that  the  latter  shall  have  the  right  to  use  a  track  of  the  former, 
subject  to  reasonable  regfulation  to  be  established  by  the  board.  Providence 
A  Worcester  R.  Co.  v.  Norwich  &  Worcester  R.  Co.,  22  Am.  &  Eng.  R.  R. 
Cas.493  (138  Mass.  277). 

User  of  Railway. — ^The  plaintiffs,  a  colliery  company,  having  sidings 
which  connected  their  collieries  with  a  railway,  gave  notice  to  the  railway 
company  of  their  desire  to  run  engines  and  carriages  over  the  railway, 
pursuant  to  the  provisions  of  the  92nd  section  of  the  Railway  Companies 
Clauses  Act,  1845.  The  railway  company  declined  to  give  effect  to  the 
notice,  and  obstructed  the  passage  of  the  plaintiffs'  trains  over  their  line. 
The  plaintiffs  filed  a  bill  to  restrain  the  railway  company  from  interfering 
with  the  use  of  the  railway.  Held,  that  although  the  plaintiffs  were 
entitled,  under  the  above  section,  to  use  the  railway,  the  court  could  not 
compel  the  railway  company  to  employ  their  servants  in  working  the 
points  and  signals  on  the  line  or  to  intrust  the  working  of  them  to  the 
plaintiffs'  servants ;  and  since  it  was  impossible  for  the  plaintiffs  to  exercise 
their  rights  without  the  use  of  the  points  and  signals,  their  bill  must  be 
dismissed,  but  without  costs.  Powell  Duffryn  Steam  Coal  Co.  v.  Taff  Vale 
Co..  43  L.  J.  ch.  575. 

Wagons. — Supply  of,  by  Railway  Company. — See  Watkinson  v.  Wrex- 
ham, etc.,  R.  Co.,  3  Nev.  &  Mac.  164.  Tharsis  Sulphur,  etc.,  Co.  v.  Lon- 
don &  Northwestern  R.  Co.,  lb.  455.  Aberdeen  Lime  Co.  v.  Great  North 
of  Scotland  R.  Co.,  lb.  205. 

Collecting  Wagons  from  Private  Siding.  See  Watkinson  v.  Wrexham, 
etc.,  R.  Co.,  3  Nev.  &  Mac.  5  ;  Same  v.  Same,  lb.  446. 

Waiting-Room. — See  Southeastern  R.  Co.  v.  Railway  Commissioners, 
3  Nev.  &  Mac.  464. 

Warehouse. — See  Southeastern  R.  Co.  v.  Railway  Commissioners,  3 
Nev.  &  Mac.  464. 

Way-bill.— See  Pickford  v.  Caledonian  R.  Co.,  i  Nev.  &  Mac.  252. 
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Weighing  Coal. — See  Watkinson  «/.  Wrexham,  etc.,  R.  Co.,  3  Nev.  Sc 
Mac.  446. 

Weighing  Goods  at  Station. — A  railway  company  carried  coals  on 
their  line  for  defendants,  who  were  coal  merchants,  and  delivered  them  at 
the  defendants'  wharf,  which  adjoined  a  siding  at  one  of  the  company's 
stations,  and  they  allowed  the  defendants,  in  consideration  of  paying  a 
specified  reasonable  charge,  to  weigh  out  the  coals  to  customers  by  a 
machine  belonging  to  the  company,  placed  in  the  station  yard.  The  cocn- 
pany  had  no  express  statutory  power  to  make  charges  for  the  use  of  their 
weighing  machines.  He/d,  that  the  charges  were  not  u/lra  vires,  and  the 
company  could  maintain  an  action  to  recover  them  from  the  defendants. 
London  etc.  v.  Price  &  Son.  11  Q.  B.  D.  485;  52  L.  J.,Q.  B.  D.  754- 

Weighing  goods  carried  on  a  railway  at  a  railway  station  for  the  con> 
venienceof  the  consignees  is  incidental  to  the  statutory  powers  of  the  rail- 
way company,  and  not  ultra  vt'res,  and  an  action  may  be  maintained  by  the 
company  to  recover  charges  for  weighing  them.  London  &  Northwest- 
ern R.  Co.,  etc.,  V,  Price  &  Son,  11  Q.  B.  D.  48  5;  52  L.  J.  Q.  B.  D.  754. 

Working  KG^¥JLU¥.^T.--Appraval^Obfeciions— Ultra  Vires — Regula- 
tion of  Railways  Act,  1873,  s,  10. — The  A  Company  applied  under  sec.  10 
of  the  Regulation  of  Railways  Act,  1873,  for  the  approval  of  an  agreement 
made  between  them  and  the  B  Company.  The  C  Company  raised  objec- 
tions to  the  approval  of  the  agreement.  The  proposed  agreement  was  made 
under  the  B  Company's  Act  of  1879,  with  which  part  3  (relating  to  working 
agreement)  of  the  Railway  Clauses  act,  1863  (26&  27  Vict.  c.  92)  is  incorpor- 
ated. By  the  act  of  1879,  power  was  given  to  the  B  Company  on  the  one 
hand,  and  the  C  Company  and  the  A  Company  on  the  other  hand,  to  enter 
into  agreements  with  respect  to  the  following  purposes :  (1)  The  use  by 
the  C  Company  and  the  A  Company,  or  either  of  them,  of  the  B  Company's 
railways,  or  any  part  or  parts  thereof.  (2)  The  regulation,  interchange* 
collection,  transmission  and  delivery  of  traffic  coming  from  or  destined  for 
the  railways  of  the  contracting  companies,  or  any  or  either  of  them. 

(3)  The  fixing,  collection,  payment,  appropriation,  apportionment  and 
distribution  of  the  tolls,  rates,  income  and  profits  arising  from  such  traffic 

(4)  The  payments  to  be  made  and  the  conditions  to  be  performed  with  re- 
spect  to  the  purposes  aforesaid.  The  agreement  provided  that  the  B  Com- 
pany should  give  to  the  A  Company  the  exclusive  right  to  use  the  railway 
from  the  time  when  it  was  opened  for  traffic,  with  power  to  use  it  as  fully 
and  freely  as  if  it  was  their  own  property,  and  the  exclusive  right  of  fixing 
and  receiving  tolls,  rates,  and  fares  demanded  and  taken  in  respect  of 
traffic  on  the  railway,  and  the  A  Company  undertook  in  return  to  maintain 
the  railway  in  good  working  order  and  condition,  and  to  pay  to  the  B  Com- 
pany four  per  cent  per  annum  on  all  money  raised  at  any  time  by  shares, 
mortgages  or  otherwise,  and  expended  by  the  B  Company  in  and  about 
the  construction  of  the  railway :  Held,  that  the  agreement  could  not  be 
approved,  because  the  B  Company's  Act,  of  1879  ^^^  ^ot  authorize  the  two 
companies  to  enter  into  an  agreement  with  respect  to  the  maintenance  of 

170 


Working  Agreement.  COMMERCE  ACT.  Working  Agreement. 

Working  Agreement — Continued. 

tlie  railway,  but  only  with  respect  to  the  use  of  the  railway.  The  railway 
Clauses  Act,  1863,  part  3.  treating  use  and  maintenance  as  separate  and 
distinct  purposes ;  and  also  because  the  undertaking  of  the  A  Company  to 
pay  over  half  yearly  to  the  B  Company  such  a  sum  as  might  be  necessary 
to  pay  interest  at  four  per  cent  per  annum  on  their  capital,  was  ultra  vires; 
such  guarantee  not  being  limited  to  the  funds  to  be  derived  from  the  user 
of  the  B  Railway,  but  requiring  the  A  Company  to  employ  their  own 
funds  in  case  of  need.  Re  Taff  Vale  &  Treferig  Valley  R.  Co.'s  Working 
Agreement,  4  R.  &  Canal  Traffic  Cas.  54. 

Arbitration  Clause — Construction  of— Capital  or  Revenue  Charges — 
Reference  under  the  Regulation  of  Railways  Act ^  1873,  Sec.  8. — A  working 
agreement  provided  that  "  all  questions  which  may  arise  between  the  two 
companies  as  to  the  construction,  intent  or  effect  of  the  agreement,,  or  any 
clause  or  provision  thereof,  or  upon  or  in  respect  of  the  carrying  the 
provisions  of  these  presents,  or  any  of  them,  into  effect,  or  t^pon 
any  matter  arising  out  of  the  same  respectively,"  should  be  determined 
by  arbitration.  Under  such  provision  the  question  whether  certain 
new  works  on  the 'line  were  a  capital  or  revenue  charge,  and  whether 
works  of  the  former  class  were  chargeable  to  the  owning  company,  was 
referred  to  the  Commissioners.  The  agreement  contained  :no  refer* 
ence  to  new  expenses  not  chargeable  to  revenue;  but  it  was^JCToht^nded 
that  it  must  have  been  foreseen  that  new  works  would  be  required 
from  time  to  time,  and  that  the  question  how  they  were  to  be  exe- 
cuted and  paid  for  was  a  matter  arising  generally  out  of  the  agreement, 
and,  therefore,  one  of  those  matters  which  the  companies  had  agreed,  in 
case  of  difference,  to  settle  by  arbitration  :  Held^  that  such  particular  dif- 
ference could  not  properly  be  said  to  arise  out  of  anything  contained  in 
the  agreement,  and  that  the  arbitration  clause  did  not,  saving  questions 
of  providing  for  the  due  working  of  the  line  in  the  manner  contemplated 
by  the  agreement  {eg.^  to  meet  same  requirement  needed  for  the  protec- 
tion of  the  public),  apply  to  matters  not  mentioned  in  any  part  of  the 
agreement.  An  apparatus  for  heating  water  for  the  comfort  of  passen- 
gers is  a  revenue  charge,  for,  whether  made  a  fixture  or  not,  such  an  ap- 
paratus is  more  an  accessory  to  the  business  done  upon  a  railway  than  to* 
the  railway  upon  which  the  business  is  done.  Rehearing  as  to  the  ques- 
tion whether  the  working  company  was  so  working  the  Dublin  &  Meath 
Railway  as  fairly  to  develop,  etc.,  the  traffic.  Midland  G.  W.  R.  of  Ire* 
land  Co.  v.  Dublin  &  Meath  R.  Co.,  4  R.  &  Canal  Traffic  Cas.  145. 

Construction  of— Appointment  of  Receipts — Terminals. — The  A  R.  Co. 
worked  under  an  agreement  the  B  line  Ca  cross  line  forming  a  junction  at. 
either  end  with  the  A  Company's  railways)  which  was  leased  to  them. 
The  third  article  of  the  agreement  provided  that  the  working  company 
should  place  to  the  account  of  the  B  line  a  due  mileage  proportion  of  the 
gross  receipts  derived  from  through  traffic.  The  A  Co.  carried  through 
goods  traffic  over  the  B  line  past  the  junctions  to  their  nearest  stations 
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on  their  own  lines  proper,  for  the  remarshalling  of  such  traffic  and  back 
again  to  the  junctions,  and  thence  to  its  proper  destination,  and  claimed  to 
include  in  their  mileage  for  the  purpose  of  division  of  receipts  the  dis- 
tance between  the  junctions  and  the  stations  where  the  traffic  was  remar- 
shalled,  both  ways.  There  was  no  station  suitable  for  the  interchange  of 
through  traffic  at  either  junction.  There  being,  in  the  opinion  of  the 
Commissioners,  nothing  in  the  agreement  obliging  the  A  Co.  to  provide 
such  station,  and  the  traffic  in  question  not  being  so  considerable  as  in  the 
Commissioners'  opinion  to  make  it  reasonable  that  it  should  pass  from  one 
line  to  the  other  without  being  taken  into  a  station ;  Held,  that  the  claim 
ought  to  be  allowed.  The  B  Co.  contended  that  the  A  Co.'s  mileage  pro- 
portion of  receipts  for  through  traffic  should  be  reckoned  according  to  the 
mileage  of  the  shortest  route  over  the  A  Co/s  lines  which  could  be  taken. 
The  Commissioners  being  of  opinion  that  there  was  nothing  in  the  agree- 
ment obliging  the  A  Co.  to  take  any  particular  route :  Held,  with  regard 
to  joint  traffic,  that  whether  the  A  Co.  should  be  allowed  to  reckon  mile- 
age according  to  the  distance  of  the  route  taken,  or  according  to  the  dis- 
tance of  the  shortest  route,  depended  upon  what  was  reasonable  under 
the  circumstances :  Held,  with  regard  to  through  traffic,  the  receipts  for 
which  passed  through  the  clearing-house,  that  the  B  Co.  were  entitled  to 
receive  the  same,  as  they  would  have  received  if  they  had  been  an  inde- 
pendent company.  Salisbury  &  Dorset  Junction  R.  Co.  v,  London  & 
Southwestern  R.  Co..  3  Nev.  &  Mac.  314. 

Development  of  Traffic, — The  B.  R.  Co.  under  an  agreement,  worked 
the  line  of  the  E.  L.  R.  Co.,  which  extended  from  Liverpool  Street  to  New 
Cross,  where  it  joined  their  lines.  The  agreement  provided  that  the  B. 
Co.  should  so  work  the  E.  L.  railway  "  as  fairly  and  efficiently  to  develop 
the  traffic  :*'  Held,  that  the  B.  Co.  could  not  be  enjoined,  under  the 
agreement,  to  wbrk  the  £.  L.  R.  as  if  it  were  a  trunk  line  of  the  B.  Co.'s 
system,  and  amalgamated  with  it.  London  &  Brighton  R.  Co.  v.  East 
London  R.  Co.,  3  Nev.  &  Mac.  103. 

By  a  working  agreement,  made  in  1864,  between  the  P.  Co.  and  the  C. 
Co.,  the  C.  Co.  worked  and  maintained  the  P.  Co.'s  line,  retaining  a  per- 
centage of  the  gross  traffic  receipts.  A  special  act  subsequently  passed, 
.gave  the  C.  Co.  joint  use  with  the  P.  Co.  of  a  section  of  the  latter  com- 
pany's line,  on  terms  of  paying  interest  on  half  the  cost  of  construction  of 
the  section,  and  of  paying  in  proportion  to  use  towards  the  cost  of  main- 
tenance ;  the  section  to  be  maintained  and  managed  by  a  joint  committee 
•appointed  by  the  P.  Co.  and  C.  Co.;  the  interest  aforesaid  to  be  treated 
as  part  of  gross  traffic  receipts  of  the  P.  Co.  for  the  purposes  of  the  work- 
ing agreement  of  1864 :  Held,  that  the  expense  of  maintaining  the  section, 
^less  any  portion  for  which  the  C.  Co.  were  responsible,  was  payable  by  the 
<:ompany.    Portpatrick  R.  Co.  v,  Caledonian  R.  Co.,  3  Nev.  &  Mac.  189. 

Fairly  Developing  Traffic — Advertising  Competitive  Route— Agreement 
.as  to  Maintenance  of  Railway — Reference  under  Sec.  9  of  the  R^ulation 

172 


Working  Agreenunt.  COMMERCE  ACT.  Working  Agreement.. 

Working  AGRZEMEHT^Cantinued. 

of  Railways  Act,  1873. — Under  a  working  agreement  by  which  the  working 
company  is  to  work  the  railway  of  the  worked  company  as  part  of  their 
system  of  railways,  and  "  convey  traffic  thereon  in  a  proper  and  convenient 
manner,  and  so  as  fairly  to  develop  the  traffic  of  the  district :"  Held, 

1.  The  trains  on  the  worked  line  must,  be  timed  so  as  to  correspond 
with  the  trains  on  the  lines  of  the  working  company,  rather  than  with  trains 
of  another  company  with  which  they  might  be  made  to  connect. 

2.  The  working  company  must  as  fully  advertise  a  competitive  route 
over  the  line  of  the  worked  company  as  they  do  the  route  on  their  own  line 
which  competes  with  it. 

3.  The  working  company  must  give  equal  facilities  as  to  through  book* 
ing  via  the  worked  line,  as  via  their  own,  must  not  prefer  their  route  in 
the  matter  of  rates,  and  must  not  fix  the  rates  on  the  worked  line  too  high 
in  proportion  to  the  rates  on  their  own  line.  In  failing  to  do  any  of  these 
things,  the  working  company  would  subject  the  traffic  of  traders  desirous, 
of  using  the  worked  line  to  an  undue  and  unreasonable  prejudice.  An 
agreement  that  the  working  company  shall  maintain  the  railway  of  the 
worked  company  in  substantial  rep)air  and  good  working  order  and 
condition,  the  worked  company  being  bound  to  provide  at  a  certain  station 
proper  terminal  accommodation  to  enable  the  working  company  to  carry  on 
and  convey  the  traffic,  and  being  bound  to  pay  to  the  working  company 
such  toll,  rent,  or  other  consideration  for  the  use  of  a  third  company's  line 
and  station  as  the  working  company  might  have  to  pay  such  third  company, 
it  was  held,  that  the  word  "  maintain  "  was  limited  to  the  railway  of  the 
worked  company  and  did  not  extend  to  the  station  or  any  portion  of  the 
railway  of  the  third  company. 

There  being  no  provision  in  the  agreement  as  to  station,  services,  signal- 
ling, disinfecting  cattle-trucks,  and  the  like,  and  the  working  company 
receiving  mileage  and  terminals  for  working  the  traffic,  the  working  com- 
pany was  made  to  bear  these  expenses.  Clonmel  Traders  et  aL  v.  Waterford 
&  Limerick  R.  Co.  4  R.  &  Canal  Traffic  Cas.  92. 

New  Works  on  Railway — Developing  Traffic — Extra  Trains — Stopping 
at  Stations, — If  aline  is  leased  on  condition  that  it  shall  be  used  and  worked 
efficiently,  and  so  as  to  develop  the  traffic,  and  the  lessees  are  to  receive  for 
their  remuneration  a  fixed  portion  of  the  receipts,  the  obligation  to  work 
efficiently,  and  to  maintain  the  traffic,  remains  the  same,  whether  the  les- 
sees'working  expenses  are  above  or  below  their  share  of  the  receipts. 

Where  a  railway  is  worked  and  maintained  under  an  agreement  which 
provides  only  for  repairs  and  maintenance,  and  not  for  the  first  cost  of 
new  works,  such  works  ought,  in  general,  to  be  made  the  subject  of  special 
arrangement,  from  time  to  time  between  the  companies  ;  and  where  no 
arrangement  has  been  come  to,  the  company  executing  the  same  must 
bear  the  cost  itself — at  any  rate,  where  their  construction  has  not  been 
ordered  by  superior  authority.  It  is  the  duty  of  an  owning  company  to 
supply  a  working  company  with  a  line  capable  of  being  efficiently  worked 
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without  danger  to  the  public ;  and  therefore,  where  new  works  are  necessary 
for  that  purpose,  such  works  are  to  be  executed  by  the  owning  company 
at  their  own  expense ;  and  if  such  company,  after  due  notice*  were  to  refuse 
or  neglect  to  Execute  any  such  necessary  works*  the  working  company 
would  be  entitled  to  cause  them  to  be  erected,  and  to  chaxge  the  cost 
to  the  owning  company.  Upon  complaint  by  an  owning  company  that 
the  working  company  did  not  use  and  work  the  railway,  and  all  traffic  aris- 
ing from  extensions  of  the  railway,  efficiently,  and  so  as  fairly  to  develop, 
protect  and  maintain  the  traffic  fairly  belonging  thereto,  as  provided  by 
the  working  agreement,  the  commissioners  ordered  the  working  company 
to  run  an  additional  third  passenger  train  each  way  daily  on  week-days  at 
pertain  times;  such  trains  to  be  worked  in  good  connection  for  through 
traffic,  and  the  time  for  stoppages  at  stations  on  the  owning  company's 
railway  not  to  exceed  an  allowance  at  the  rate  of  four  minutes  for  each  sta- 
tion stopped  at ;  and  further  ordered  the  working  company  to  run  not  less 
than  two  passenger  trains  each  way  daily  on  week-days  on  the  branch 
line  of  the  owning  company,  timed  for  convenient  connection  and  corre- 
spondence at  the  junction  with  the  main  line  with  trains  arriving  at  and 
departing  from  such  station.  Dublin  &  Meath  R.  Co.  v.  Midland  Great 
Western  of  Iceland  R.  Co.,  3  Nev.  &  Mac.  379. 

Reference  to  Commissioners  under  a  Special  Act, — Upon  a  reference  to 
the  railway  commissioners,  under  a  special  act  of  the  S.  R.  Co.,  which 
provided  that  any  difference  which  might  arise  with  respect  to  the  working 
and  maintenance  by  the  D.  Co.  of  the  railways  of  the  S.  Co.,  as  an  integral 
of  the  D.  Co. 's  undertaking,  should  be  referred  to  the  railway  commis- 
sioners, they  determined  the  principles  by  which  the  apportionment  of  the 
accounts  between  the  two  companies  should  be  regulated.  In  calculating 
the  cost  of  working  a  section  of  railway  as  an  integral  part  of  the  whole  sys- 
tem, the  proportion  of  locomotive  expenses,  and  cost  of  carriage  and  wagon 
repairs  to  be  borne  by  the  section  should  be  arrived  at  by  taking  the  mean 
proportion  between  the  proportions  of  the  train  mileage  on  the  section  to 
the  train  mileage  on  the  system,  and  the  traffic  receipts  on  the  section 
to  the  traffic  receipts  on  the  system  respectively.  Sevenoaks,  etc.,  R.  Co. 
V.  Chatham  &  Dover  R.  Co.,  3  Nev.  &  Mac.  63. 

Revision  of  byRaihvay  Commissioners — The  Regulation  of  Railways  Act , 
1873,  5.  10. — A  special  act  was  passed  which  enabled  the  G.  N.  R.  Co.  and 
the  M.  R.  Co.  to  enter  into  working  agreements,  and  in  pursuance  of 
that  act,  an  agreement  was  entered  into  the  14th  clause  of  which  was 
as  follows  :  "Neither  company  shall  make  any  bargain,  treaty,  agreement, 
or  arrangement  with  any  other  company,  or  do  any  other  act  directly  or 
indirectly,  to  affect  injuriously  the  traiffic  of  the  other  company,  or  to 
prejudice  this  agreement,  without  the  consent  of  such  other  company.'* 
Upon  an  application  by  the  corporation  and  chamber  of  commerce  of  Hud- 
dersfield  to  the  railway  commissioners,  under  sec.  10  of  the  Regulation  of 
Railways  Act,  1873,  to  revise  the  above  agreement  in  the  interests  of  the  pub- 
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lie,  by  declaring  the  said  14th  clause  to  be  invalid,  or  ordering  it  to  be  modi- 
fied ;  held,  that  such  clause  acted  prejudicially  to  the  interests  of  the  public, 
because  it  did  not  leave  the  railway  companies  at  liberty  to  accommodate 
the  use  of  their  line  to  what  was  advantageous  for  traffic,  and  that  the 
agreement  must  be  modified  either  by  the  omission  of  the  article  or  by 
the  addition  thereto  of  a  proviso  to  the  following  effect :  "  Provided,  that 
nothing  in  this  agreement  shall  be  used  or  operate  to  prevent  either  of  the 
companies  parties  hereto  from  agreeing  to  any  through  rate,  or  entering 
into  any  agreement  with  any  other  company  or  companies  with  reference 
to  the  conveyance  of  traffic  by  any  route  hereafter  to  be  opened,  or  which 
has  been  opened  for  the  first  time  at  any  time  since  October,  i860,  or  to 
the  interchange  of  running  powers  in  respect  of  any  such  route  or  any  part 
of  it.  Corporation,  etc.,  of  Huddersfield  v.  Great  Northern  R.  Co.  et  aL, 
4  R.  &  Canal  Traffic  Cas.  44. 

Revision  of  Working  Agreement  by  Railway  Commissioners— Juris^ 
diction — Prohibition. — In  1858  a  special  act  was  passed  which  enabled  the 
G.  N.  R.  Co.  and  the  M.  R.  Co.  to  enter  into  working  agreements,  with 
this  proviso  :  *'  That  no  such  agreement  shall  be  valid  until  the  same  has 
been  approved,  both  as  to  the  period  of  the  continuance  and  in  other 
respects,  by  the  board  of  trade."  In  pursuance  of  that  act.  an  agreement 
was  entered  into,  the  17th  clause  of  which  was  as  follows :  "  It  shall  be 
lawful  for  the  board  of  trade,  if  they  think  fit,  on  the  expiration  of  every 
ten  years  from  the  date  of  this  agreement,  or  on  the  expiration  of  every 
ten  years  from  the  period  when  any  revision  thereof  shall  be  made  by 
them,  to  cause  this  agreement  to  be  revised  (but  in  the  interests  of  the 
public  only),"  etc.  Sec.  10  of  the  Regulation  of  Railways  Act.  1873,  trans- 
fers to  the  commissioners  {inter  aUa)  the  powers  of  the  board  of  trade  under 
any  special  act  with  respect  to  the  approval  of  working  agreements  between 
railway  companies.  Upon  motion  by  the  railway  companies  for  a  prohi- 
bition restraining  the  commissioners  from  entertaining  an  application  by 
the  corporation  and  the  chamber  of  commerce  of  Huddersfield  to  the  com- 
missioners to  revise  the  above  agreement  in  the  interests  of  the  public. 
held,  by  the  Queen's  Bench  Division,  that  the  power  reserved  to  the  board 
of  trade  by  clause  17  of  the  agreement  was  a  power  under  a  special  act  with 
respect  to  the  approval  of  a  working  agreement  transferred  to  the  commis- 
sioners by  the  Regulation  of  Railways  Act,  1873,  and  that  the  commission- 
ers had  jurisdiction  to  entertain  the  application.  Semble,  by  the  commis- 
sioners, the  powers  of  the  board  of  trade  transferred  to  the  commissioners 
by  section  10  of  the  Regulation  of  Railways  Act,  1873,  with  respect  to  the 
approval  of  working  agreements,  include  the  power  of  revision  and  modi- 
fication given  by  the  27th  section  of  the  Railway  clauses  Act,  1863.  Hud- 
dersfield Corporation  and  Chamber  of  Commerce  v.  Great  Northern  R.  Co. 
€t  aL,  3  Nev.  &  Mac.  564. 

Traffic  Agreement  for  the  purpose  of  Avoiding  Competition, — There  is  no 
principle  of  public  policy  which  renders  void  a  traffic  agreement  between 
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two  lines  of  railway  for  the  purpose  of  avoiding  competition.  Though  a 
public  company  constituted  for  a  particular  purpose  will  not  be  allowed 
to  apply  its  funds  in  a  manner  not  sanctioned  by  the  constitution  of  the 
company  ;  the  court  will  not  interfere  with  a  traffic  agreement  between  the 
lines  of  railway  to  divide  the  net  earnings  in  certain  definite  proportions. 
Hare  v,  London  &  N.  W.  R.  Co.,  30  L.  J.  Ch.  817. 

What  are  "  Proper  Accounts  *'  to  be  rendered  by  a  working  company  to  an 
ffwning  company  within  the  meaning  of  an  Owning  Agreement  scheduled  to 
the  Act  of  Parliament. — Semble,  that  an  agreement  which  provides  that  all 
differences  shall  be  referred  to  arbitration  when  the  agreement  has  been 
scheduled  to  and  confirmed  by  an  act  of  parliament,  entitles  one  of  the 
companies  parties  to  the  agreement  to  compel  a  reference  to  the  Railway 
Commissioners,  under  sec.  8,  of  the  Regulation  of  Railways  Act,  1873. 
Bedford  &  N.  R.  Co.  v.  Midland  R.  Co..  4  R.  &  Canal  Traffic  Cas.  170. 

Working  Expenses  Incidental  to  Transport.^Scc  Taff  Vale  R.. 
Co.  V,  Rhymney  R.  Co.,  2  Nev.  &  Mac.  176. 
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ACCOMMODATION  OF  TRAFFIC. 

Booking-office  at  distance  from  railway  need  not  be  maintained.    Dublin,  etc.. 

R.  Co.  V.  Midland,  etc.,  R.  Co.    44. 
Cars:  duty  of  furnishing.    Watkinson  v.  Wrexham,  etc.,  R.  Co.    44. 
Car:  Pullman  sleeper  and  English  saloon-sleeper  ^/(/dissimilar.    Caledonian, 

etc.,  R.  Co.  V,  North  British,  etc.,  R.  Co.    44. 
Cars:  to  carry  ore  ordered  to  be  furnished.  Tharsis,  etc.,  Co.  v,  London,  etc., 

R.  Co.    45. 
Cars,  use  of:  compensation  for,  allowed.    Aberdeen  Line  Co.  v.  Great  North., 

etc.,  R.  Co.    45. 
Continuous  line.  Two  roads  having  stations  55  chains  apart  and  connected  by 

railway  form  a  continuous  line  under  statute.    James  v,  Taff  Vale,  etc, 

R.  Co.    47. 
Locomotive  power:  sufficiency  of.     Watkinson  v,  Wrexham,  etc.,  R.  Co. 

(No.  3.)    46. 
Sidings:  duty  to  provide.    Local  Board  v.  Northeastern,  etc.,  R.  Co.    48. 
Special  traffic  may  be  required  to  be  handled  at  special  depots.    Thomas  v. 

North  Stafifordshire,  etc.,  R.  Co.    48. 
Station:  new  one  not  ordered  for  a  very  limited  traffic.     Local  Board,  etc.,  v. 

Northeastern,  etc.,  R.  Co.    48. 
Station :  power  of  Commissioners  to  compel  erection  and  alteration  of,  affirmed. 

Southeastern,  etc.,  R.  Co.  v.  Railway  Commissioners.    49. 
Switching,  free:  shippers  keldio  be  entitled  to.    Watkinson  v.  Wrexham,  etc., 

R.  Co.    (No.  I.)    46. 
"Through  route:"  two  continuous  lines  form  a.    Victoria,  etc.,  Co.  v.  Mid- 
land, etc.,  R.  Co.    47. 
To  be  granted  by  railway  companies.    Taff  Vale,  etc.,  R.  Co.  v.  Rhymney, 

etc.,  R.  Co.    49. 

ACCOUNTS. 

Uniform  system  of,  by  carriers.    19. 

ACTION. 

Action  in  U.  S.  court,  and  complaint  before  Commission,  not  concurrent 

remedies.     10. 
Lies  in  any  competent  district  or  circuit  court  in  United  States  for  violation  of 

act.    10. 

87  A.  &  K  R.  Gas.— 13 
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AMENDMENTS. 

Railway  Commissioners  may  permit     Corporation  v,  Soatheastem,  etc, 
R.  Co.    57, 

APPEAL. 

Allowed  to  U.  S.  Supreme  Court,  where  amount  is  $2000  or  over.    17. 
Continuous  line  of  railway  communication:  question  touching,  A^'iS/ appealable. 

Victoria,  etc.,  Co.  v,  Neath,  etc.,  R.  Cos.    58. 
Dismissal  for  want  of  specific  damage,  not  appealable.    Denaby  M.  C.  Co. 

V.  Manchester,  etc.,  R.  Co.    59. 
Existence  of  evidence:  question  as  to,  not  appealable.    Greenock,  etc.,  R.  Co. 

V,  Caledonian  R.  Co.     59. 
Granted  from  decision  as  to  duty  to  supply  cars.    Watkinson  v,  Wrexham, 

etc.,  R.  Co.    57. 
Granted  on  question  whether  award  required  restriction  of  "actual  cost'* 

Sevenoaks,  etc.,  R.  Co.  v,  Chatham,  etc,  R.  Co.     58. 
Illegal  charges:  questions  as  to,  .i^Z/ appealable.    Aberdeen  Commercial  Co. 

V,  Great  North.,  etc,  R.  Co.    58. 
Lies  to  correct  error  of  law.  Denaby  M.  C.  Co.  v.  Manchester,  etc.,  R.  Co.    59. 
Question  as  to  meaning  of  '*  at  the  end  of  five  years"  in  contract  is  appealable. 

Eastern,  etc.,  R.  Co.  v.  Midland  R.  Co.    64. 
Refused  from  decision  as  to  "actual  cost."     Sevenoaks,  etc.,  R.  Co.,  v, 

Chatham,  etc.,  R.  Co.     58/ 
Refused  from  decision  as  to  book  of  rates  and  station.    Jones  v.  Northeasteni 

R.  Co.    57. 
Refused  from  decision  as  to  collection  of  trafilc:  special  services  and  charges. 

Watkinson  v.  Wrexham,  etc.,  R.  Co.     57. 
Refused  from  decision  as  to  lease  and  arbitration.    Southwestern  R.  Co.  v, 

Staines.     57. 
Right  to  begin  argument  upon.    Watkinson  v,  Wrexham,  etc.,  R.  Co.    58. 
Special  act:  construction  of,  appealable.    Tharsis,  etc.,  Co.  v,  London,  etc, 

R;  Co.     59. 
Supersedeas:  appeal  not  to  effect  a.     17. 

Through  rates  and  tolls,  apportionment  of:  questions  touching,  held  appeal- 
able.   Warwick,  etc.,  Co.  v,  Birmingham,  etc.,  Co.     58. 
"Through  rates:"  question  as  to,   held  not  appealable.    Central  Wales,  etc., 

R.  Co.  V,  Great  West.  R.  Co.     59. 
Title  of  applicants  for  "  through  rates,"  appealable.    Greenock,  etc.,  R.  Co.  v, 

Caledonian  R.  Co.     59. 
Whether  terminal  facilities  include  sidings,  etc.,  not  appealable.    Chatterby 

Iron  Co.  V.  North  Staffordshire,  etc,  R.  Co.    59. 

ARBITRATION. 

Agreement  to  refer,  confirmed  and  made  more  binding  by,  and  scheduled  to 
act.  Completion  of  works  to  satisfaction  of  engineers  condition  precedent 
to  arbitration.  Jurisdiction  of  Railway  Commissioners.  Prohibition. 
Halesowen  R.  Co.  v.  Great  West.  R.  Co.    61. 

Agreement  to  work  road  "so  as  properly  to  develop,"  etc,  traffic,  passed 
upon.     Eastern  R.  Co.  v.  Midland  R.  Co.    64. 

Appeal  from  decision  of  arbitrators.    Southwestern  R.  Co.  v.  Staines.    57. 
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Commissioners'  jurisdiction  to  hear  dispute  as  to  working  railway  jomtly. 
Halesowen  R.  Co.  v.  Great  West.  R.  Co.    61. 

Differences  between  railway  and  canal  companies  to  be  referred  to  Commis- 
sioners.   (Eng.  1873.)    30. 

Dispute  as  to  carrying  mails.     Postmaster-General  v.  Highland  R.  Co.     106. 

Joint  station,  line,  etc  :  award  as  to  construction  of»  construed.     Isle  of  Wight 
R.  Co.  V,  Ryde,  etc.,  R.  Co.    62. 

Jurisdiction  of  Commissioners  to  determine  terms  of  user  of  a  railway  under 
statutes.    Great  West.  R.  Co.  v.  Central  Wales,  etc.,  R.  Co.    63. 

Necessary,  under  contract,  to  the  exclusion  of  the  courts.    Caledonian  R.  Co. 
V,  Greenock,  etc.,  R.  Co.    64. 

Of  difference  as  to  agreement  to  purchase  railway,  before  Commissioners. 
Stokes  Bay,  etc.,  R.  Co.  v,  London,  etc.,  R.  Co.     103. 

Reference  of  questions  under  sec.  3,  R.  &  C.  Traf.  Act,  1854.     Nicholson  v. 
Great  West.  R.  Co.    93. 

Traffic  agreement:  reference  to  Railway  Commissioners  under  statute.  Water- 
ford,  etc.,  R.  Co.  V.  Great  West.  R.  Co.    63. 

ATTACHMENT. 

Power  of  Commissioners  to  issue.    Chatterby  Iron  Co.  v.  North  Stafford. 
R.  Co.    103 

ATTORNEY. 

Fee  of,  allowance  as  costs.    17. 

Fee  of,  taxed  as  part  of  costs  against  railway  company  violating  act    la 

ATTORNEY-GENERAL. 

Application  by.    (Eng.  1854.)    23. 

BAILMENT. 

Unjust  and  unreasonable  chaiges  for  handling  and  storage  prohibited.    4. 

«•  BOARD  OF  TRADE." 

Defined.     (Eng.  1854.)    21. 

Powers  of,  transferred  to  Commissioners.    (Eng.  1873.)    30* 

BOOKING-OFFICE. 

See  citations,  64. 

Places  off  railway,  need  not  be  maintained  at.    Dublin,  etc.,  R.  Co.  v.  Mid- 
land, etc.,  R.  Co.    44. 

BOOK  OP  RATES. 

Compelling  specification  in  book  of  nature  of  rates.    Cairns  v.  Northeastern, 

etc.,  R.  Co.    67. 
Each  station  must  have  a.    James  v.  Northeastern  R.  Co.    66. 
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BOOK  OF  RATES— ConHnued. 

Distinction  in,  between  charges  for  terminals  and  mileage.  Robertson  v. 
Midland,  etc.,  R.  Co.    65. 

Distinguishing  mileage  from  terminals  AeU  impracticable.  Howard  v.  Mid- 
land R.  Co.    67. 

Distinguishing  terminals  from  other  charges  in.  Robertson  t.  Great  Sonth., 
etc.,  R.  Co.    65. 

Injunction  to  keep.    Jones  v.  Northeastern,  etc..  R.  Co.    57. 

Natare  and  details  of  terminal  services  and  charges  to  be  specified  in.  Col- 
man  V,  Great  East.  R.  Co.    66. 

Order  to 'distinguish  in  books  of  rates  and  distances  only  made  as  to  existing 
rates.     Hall  v,  London,  etc.,  R.  Co.    66. 

Order,  .to  distinguish  terminals  and  conveyance  charges  proper,  when.  God- 
dard  v,  London,  etc.,  R.  Co.    71. 

Refusal  to  show:  effect  in  assessing  costs.  Clonmel  Traders  v.  Waterford,. 
etc.,  R.  Co.    64. 

Sidings  where  coal  is  loaded  must  be  supplied  with  book  of  rates.  Harbone^ 
etc.,  R.  Co.  V,  London,  etc.,  R.  Co.    66, 

What  rates  to  be  shown  in.     Oxlade  v.  Northeastern,  etc.,  R.  Co.    67. 

Withdrawal  of  rate.  Order  to  distinguish  in  book  notwithstanding.  Berry  v» 
London,  etc.,  R.  Co.    67. 
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BREWERS*  TRAFFIC. 


See  citations,  68. 


See  ciutions,  68. 


BRIDGE. 

Connecting  platforms  by  a.    Sontfaeastem  R.  Co.  v.  Railway  Commissionets 
68. 

BY-LAW. 

Concurrent  observance  by  company  as  well  as  passenger  necessary.  Jennings- 

V,  Great  North.,  etc.,  R.  Co.    68. 
Sunday  navigation*  by-law  prohibiting,  void.    Calder,  etc,  Co.  v.  Pilling.  68. 

CABS. 

See  citations,  68. 

"  CANAL.*' 

Defined.  (Eng.  1873.)  27. 
Defined.  (Eng.  1854.)  ax. 
Maintenance  and  management  of,  by  railway  company.    Foster  v»  Great* 

West.  R.  Co.     68. 
Maintenance  of,  by  railway  companies.    (Eng.  1873.)    36. 
Reduction  of  tolls  upon.    Wilts  v.  Traders*  Assoc'n.    69. 
Right  to  navigate  by  steam.    Case  v.  Midland  Cos.  R.  Co.     69. 
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«<  CANAL  COMPANY.*' 

Defined.    (Eng.  1873.)    26. 

CARRIER. 

Admission  into  station  yard.    Parker  v.  Midland  R.  Co.    69. 

Arrival  of  train :  advising  consignee  of.    West.  Coll.  Co.  v,  London,  etc., 

R.  Co.    69. 
Carriage  of  packed  parcels.    Discrimination.   Crouch  v,  Lond.,  etc.,  R.  Co.  70. 
Carriage  to  be  deemed  continuous  notwithstanding  break  in  bulk,  etc.,  except 

when,  etc.     10. 
Cartage.    Charging  for  cartage  when  not  desired  an  undue  prejudice.    Garton 

V.  Great  West.  R.  Co.     7a. 
Charges:  unjust  and  unreasonable,  prohibited.    4. 
Classes  of,  to  whom  the  act  applies.    3,  4.  « 

Collection  of  parcels.     Advancing  charges  in  order  to  compel  persons  to  em- 
ploy company  to  collect  parcels.     Baxendale,  etc.,  R.  Co.     73. 
Collection  of  parcels:  discrimination  in  charging  for.     Robertson  v.  Midland, 

etc..  R.  Co.     71. 
Common.      See  75. 

Common,  of  manure.    Aberdeen  Line  Co.  t*.  Great  North.,  etc.,  R.  Co.     115. 
Consignment  note.     IiTstruction  as  to  delivery.     Fishbourne  v.  Great  S.,  etc., 

R.  Co.    76. 
Contract  for  carriage  of  military  stores.    Payment  of  full  rate.    Recovery  of. 

excess.    Robertson  v.  Great  South.,  etc.,  R.  Co.    69. 
Delivery.    Particular  classes  of  traffic  may  be  required  to  be  sent  to  particular 

depots  in  a  station.     Thomas  v.  North  Staffordshire,  etc.,  R.  Co.    48. 
Entitled  to  same  rates  as  other  persons.     Crouch  v.  Great  North  R.  Co.     70. 
Extent  of  obligation  to  carry  goods.    Johnson  v.  Midland  R.  Co.     70. 
Foreign:  subject  to  what  circuit  court  in  mandamus,    9. 
Means  expressman  in  England.     Kempson  v.  Great  West.  R.  Co.     144. 
Refusal  to  carry:  action  for.    Jackson  t<  Rogers.    49. 

See  citations,  69. 
Vans:  admission  of,  into  station  yard.     Barker  v.  Midland  f(.  Co.    69. 
Violation  of  act  by,  punishable  by  award  of  damages  to  person  injured.     10. 

CARTAGE. 

Allowance  for.    Thompson  v.  London,  etc.,  R.  Co.     56. 

Allowance  to  shippers  for  cartage  of  their  own  goods  to  station.     Goddard  v. 

London,  etc.,  R.  Co.     71. 
Cannot  be  charged  where  no  cartage  to  and  from  station  is  desired.    Palmer 

V.  London,  etc.,  R.  Co.     50. 
Not  desired:  charging  for,  an  undue  prejudice.  Garton  v.  Great  West.  R.  Co.  72. 

CATTLE. 

See  citations,  72. 

CHARGES. 

Adherence  to  joint  tariff  by  connecting  carrier:  one  carrier  not  liable  for  an- 
other's failure  as  to.    9. 
Advances  in  published  charges  not  to  be  made  without  ten  days'  notice.     7. 
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CHARGES— C<7if/f>fi«M 

Cars  used  off  line  of  railway.  Remunerktion  allowed.  Aberdeen  Lime  Co.  r. 
Great  North.,  etc.,  R.  Co.    45. 

Changes  in,  to  be  shown  by  changes  in  printed  schedules.     7. 

Distinguishing  terminals  from  conveyance  charges.  James  v.  Northeastern 
R.  Co.    66. 

Distinguishing  terminals  from  conveyance  charges.  Hall  v,  London,  etc,  R. 
Co.    66. 

Distinguishing  terminals  from  other  charges.    Baily  v,  London,  etc.,  R.  Co.   65. 

Illegality  of,  appealable.  Aberdeen  Commercial  Co.  v.  Great  North.,  etc.,  R. 
Co.     58. 

Less  charge  for  long  haul  than  for  included  short  haul  of  similar  traffic  prohib- 
ited, except  where  permission  given  by  Commissioners.     5. 

Making  joint  tariffs,  etc.,  public,  by  order  of  Commission.     8. 

Not  accordinc^to  schedules  prohibited.    8. 

On  military  stores.     Robertson  v.  Great  South.  R.  Co.    69. 

Overcharge.     Recovery  of  excess.     Parker  v.  Bristol,  etc.,  R.  Co.    70. 

Overcharge:  who  may  sue  for.     Waterman  v,  Chicago,  etc.,  R.  Co.     5a 

Parcel  rates.  Distinguishing  terminal  from  other  chaiges.  Robertson  v.  Great 
South,  etc.,  R.  Co.    65. 

Publication  of  rates.     (Eng.  1873.)    34. 

Rate,  competitive.  Company  having  shortest  and  best  line  to  fix  rates.  Mid- 
land R.  Co.  V.  Great  West.  R.  Co.     56. 

Reductions  in:  notice  to  be  immediately  given.    7. 

Reductions  in^  to  be  posted  in  stations  immediately.     7. 

Schedules,  contracts,  joint  tariffs,  etc.,  must  be  filed  with  Commission*    8. 

Schedule  of  charges  on  freight  going  through  foreign  countries:  failure  to  post, 
makes  such  freight  subject  to  custom  duties.     7. 

Schedules:  failure  to  file  or  to  post;  mandamus  lies  upon.     9. 

Schedules  of  freight  rates  and  passenger  fares  to  be  kept  in  all  depots  and  sta- 
tions.   6. 

Schedules  of  freight  rates  through  foreign  countries  must  be  kept  at  every 
station  where  such  freight  is  received.     7. 

Schedules  of  rates  and  fares  must  name  statiotis,  give  classification  of  freight, 
terminal  charges,  and  rules.     6. 

Schedules:  posting  and  inspection.     6. 

Schedules  to  be-  in  pica  type.     6. 

Switching  and  marshalling  of  cars:  charge  for,  ^/[/ unreasonable.  WatkinsoD 
V,  Wrexham,  etc.,  R.  Co.  (No.  i).     46. 

Terminal,  must  appear  on  posted  schedules.     6. 

Terminal:  power  of  Commissioners  to  fix.    (Eng.  1873.)    33. 

**  Through  rates:"  powers  of  Commissioners  as  to.    (Eng.  1873.)    33. 

Unequal:  contract  for,  is  not  enforceable.     Indianapolis,  etc.,  R.  Co.  v.  Ervin. 

55. 
Unjust  and  unreasonable,  prohibited.    4. 

CIRCUIT  COURT. 
Mandamus  to  compel  filing  and  posting  of  schedules,  etc,  maybe  tniMd  by.  9w 

CLASSIFICATION. 

Of  freight  must  appear  on  posted  schedules.     6. 
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COAL. 

Book  of  rates  upon.    Harbone  R.  Co.  v,  London,  etc.»  R.  Co.    66. 

Chutes:  providing,  ^^/f  a  special  service.    Dunkirk  C.  Co.  v,  Manchester,  etc., 

R.  Co.    74. 
Company  not  common  carriers  of,  Oxiade  v.  Northeastern  R.  Co.  (No.  i)»   93. 
Desire  to  introduce  into  a  new  market  no  reason  for  reduced  rate.    Oxiade  v. 

Northeastern  R.  Co.  (No.  i).     93. 
Duty  to  forward.    Oxiade  v.  Northeastern  R.  Co.  (No.  2).     loi. 
Facilities  for  storing  at  stations  may  be  refused.    West  v»  London,  etc.,  R. 

Co.     loi. 
Gradients  and  quantities  as  elements  in  making  rates  upon.    Bellsdyke  Coal 

Co.  V,  North  British  R.  Co.    96. 
Group  rate  held  discriminative.    Manchester,  etc.,  R.  Co.  v,  Denaby  M.  C. 

Co.    78. 
Group  rates  upon  held  unjustly  discriminative.    Denaby  M.  C.  Co.  v,  Man- 
chester, etc.,  R.  Co.    96. 
Imported.  Duty  applicable  to  the  coal  coming  in  by  rail  as  well  as  by  sea.  Great 

East.  R.  Co.  V,  Harwich.     73. 
Interlocking  mechanism:  providing,  helddin  extraordinary  service  not  incidental 

to  conveyance  rate.    Dunkirk  C.  Co.  v,  Manchester,  etc.,  R.  Co.     74. 
Large  quantities  guaranteed :  held  special  rate  proper.      Nicholson  v.  Great 

West,  R.  Co.  (No.  i).    95. 
Preference  in  delivering  cosd  to  gas  company  sanctioned  to  benefit  public. 

Lees  V,  Lancashire,  etc.,  R.  Co.     73. 
Preference  of  rival  dealers  in.    See  Equality  of  Charge. 
Rates.     See  73. 
Renters  of  coal  cells  at  station  given  a  cheaper  rate  than  non-renters,  held  a 

preference.     Locke  v.  Northeastern  R.  Co.    97. 
Sliding^cale  of  rates  graduated  according  to  distance  is  lawful.    Foreman  v. 

Great  West.  R.  Co.    95. 
Splint  coal  and  cannel  coal  held  similar  traffic.    Nitshall,  etc.,  Co.  v,  Cale- 
donian R.  Co.    94. 
Storing  on:  right  may  be  charged  for.   Lancashire,  etc.,  R.  Co.  v,  Gidlow.   74. 
Switching  and  marshalling  held  incidental  to  conveyance.    Dunkirk  C.  Co.  v, 

Manchester,  etc.,  R.  Co.     74. 
Switching  not  ground  for  special  charge.    Lancashire,  etc.,  R.  Co.  v,  Gidlow. 

74. 
Terminal  charges ;  extraordinary  services.    Dunkirk  C.  Co.  v.  Manchester, 

etc.,  R.  Co.     74. 
Threatened  construction  of  new  line  by  shipper  no  ground  for  preference. 

Harris  v,  Cockermouth,  etc.,  R.  Co.    95. 
Traffic.     See  citations,  73. 
Weighing:  whether  a  facility.  Watkinson  v,  Wrexham,  etc.,  R.  Co.  (No.  3).  46. 


COLLECTION  AND  DELIVERY. 

See  citations,  74. 

COMBINATION. 

Continuity  of  carriage  :  combinations  to  break,  prohibited.    9. 
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COMMERCE. 

Act  to  regulate  intefstate.    3-9a 

Wholly  within  State:  Interstate  Commerce  Act  Is  not  applicable  to.    3. 

COMMISSION. 

Act  establishing,  in  Tennessee,  held  invalid.    Louisville,  etc.,  R.  Co.  v,  R.  R. 

Com.     114. 
Annual  reports  from  carriers  to  Commission.     19. 
Appropriation  for.     20. 
Arrangements  between  railway  companies  and  canal  companies.    (Eng.  1873.) 

35. 

Assessors  before.    (Eng.  1873.)    38. 

Commissioners:  appointment; — 11.    (Eng.  1873.)    27,  38. 

Commissioners'  assistant. .   (Eng.  1873.)    38* 

Commissioners:  business  of.     I3. 

Commissioners  disqualified  by  pecuniary  interest  for  hearing  a  petition.     17. 

Commissioners'  jurisdiction  over  alteration  and  erection  of  stations.  South- 
eastern R.  Co.  V,  Railway  Commissioners .    49. 

Commissioners  not  to  be  interested  in  any  railway  or  canal  stock.  (Eng. 
1S73.)     23. 

Commissioners'  pecuniary  qualifications.     12. 

Commissioners:  politics  of.     12. 

Commissioners'  powers.    (Eng.  1873.)    38. 

Commissioners'  qualifications.    (Eng.  1873.)    38. 

Commissioners*  removal.     12. 

Commissioners'  removal,  style,  and  seal.    (Eng.  1873.)    28. 

Commissioners'  salary.     (Eng.  1873.)    38. 

Commissioners'  term.     12. 

Commissioners  to  give  all  time  to  official  duties.     (Eng.  1873.)    ^- 

Commissioners,  transfer  of  jurisdiction  to.     (Eng.  1873.)    39* 

Complaint  before,  and  action  in  court  not  concurrent  remedies.    10. 

Complaint  may  be  made  before,  for  violation  of  act.     10. 

Constitutionality  of.     R.  R.  Com.  v,  Yazoo,  etc.,  R.  Co.     114. 

Differences  between  railway  and  canal  companies  to  be  referred  to  Commis* 
sioners.     (Eng.  1873.)    30. 

Differences,  power  to  refer  differences  to  Commissioners.    (Eng.  1873.)    3a 

Duration  of  office  and  powers  of  Commissioners.    (Eng.  1873.)    43. 

Employees:  hiring  and  compensation.     18. 

Exoneration  of  carrier  from  penalty  upon  complying  with  order  of  Commis- 
sion.    14. 

General  orders:  power  of  Commissioners  to  make.    (Eng.  1873.)    40. 

Information  from  carriers.  Commission  may  obtain.    12. 

Interstate  Commerce,  established.     11. 

Investigation  by.     13,  14. 

Jurisdiction  to  arbitrate  upon  working  agreement.  Halesowen  R.  Co.  v.  Great 
West.  R.  Co.    61. 

Methods  of  doing  railway  business:  Commission  must  keep  informed  of.     Z2. 

Oaths  before.     18. 

Offices  and  office  supplies  and  expenses.     18. 

Orders  of.     (Eng.  1873.)    39. 

Orders  of  the  Commission  to  carriers  found  violating  the  act.     14. 
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dnmissioN— ai»/^'i»«^</. 

Power  of  Commitsionen  to  enable  companies  to  explain  alleged  violations  of 

law.    (Eng.  1873.)    99. 
Principal  office  in  Washington,  but  may  investigate  elsewhere.     18. 
Procedure  before.     13. 
Procedure  before:  regulation  by.     17. 
Procedure  to  enforce  obedience  to  orders.    15. 
Publicity  of  joint  Uriffs,  etc. :  extent  of,  to  be  prescribed  by.    8. 
Quorum.     17. 

Report  of  investigation.     14. 

Salary  of  Commissioners,  secretary,  and  employees.    z8. 
Seal  of.    17. 

Secretary:  appointment     18. 
Schedules,  etc. :  copies  of,  to  be  filed  with.    8. 
Sittings  of.    (Eng.  1873.)    40. 

"Through  rates:*' Commissioners' powers  as  to.    (Eng.  1873.)    33. 
Transfer  to  Commissioners  of  certain  powers  of  Board  of  Trade.  (Eng.  1873.) 

30. 
Witnesses  and  records:  attendance  and  production  of,  may  be  compelled.     12. 

COMMON  LAW. 

Previous  decisions  as  precedents.    Palmer  v.  London,  etc,  R.  Co.    50. 
Prohibits  unjust  discrimination.    Indianapolis,  etc.,  R.  Co.  v,  Ervin.    55. 

COMPANY. 

Defined.    (Eng.  1854.)    22. 
Defined.    (Eng.  1868.)    25. 

COMPETITION. 

Advertising  competitive  line  under  woxUng  agreement.    Clonmel  Traders  v, 

Waterford,  etc.,  R.  Co.     172. 
Agreement  to  carry  between  competitive  stations  at "  equal "  fares  to  be  strictly 

construed.    Midland  R.  Co.  v.  Great  West.  R.  Co.     56. 
By  other  carriers,  justifies  reduced  rates.  Foreman  v.  Great  Eastern  R.  Co.  95. 
Company  having  the  best  and  shortest  line  is  to  fix  competitive  rates.  Midland 

R.  Co.  V.  Great  West.  R.  Co.     56. 
^'Competitive  sutions"  defined.     Midland  R.  Co.  v.  Great  West.  R.  Co.     56. 
Discrimination  to  secure  freight  hild  proper.     Rogan  v.  Aiken.     78. 
Distinguishing  terminals  from  other  charges  in  making  competitive  rates. 

Baily  v.  London,  etc.,  R.  Co.    65. 
Por  traffic:  not  a  reason  for  reducing  a  rate.    Thompson  v,  London,  etc.,  R. 

Co.    97. 
Long  and  short  haul  rates.     Strick  v.  Canal  Co.    87. 
Not  to  be  prevented.     Goddard  v,  London,  etc.,  R.  Co.    71. 
Of  commodities  in  market:  efifect  on  rates.    Broughton,  etc.,  R.  Co.  v.  Great 

West.  R.  Co.     163. 
Operating  contract  ordered  to  be  modified  to  insure  maintenance  of  competi- 
tive routes.     Serhowey  R.  Co.  with  London,  etc.,  R.  Co.    60. 
Heason  for  reducing  rates:  recognized  as  a.  Garton  z/.  Bristol,  etc.,  R.  Co.  51. 
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COMPETITION— Ci»f/i»«^^. 

Rival  dealers:  preference  of  one  illegal.    Ransome  v.  Eastern  Cos.  R.   Co. 

(No.  i).    93. 
Sea  traffic  rate  must  be  given  to  all  shippers  within  the  district  covered  by  see 

competition.     Budd  v,  London,  etc.,  R.  Co.    99. 

See  citations,  75. 
Threatened  construction  of  parallel  line  by  shipper  no  ground  for  preference. 

Harris  v,  Cockermouth,  etc.,  R.  Co.    95. 
Traffic  agreement  to  avoid.     Hare  v.  London,  etc.,  R.  Co.     176. 

COMPETITIVE  RATES. 

See  dtattons,  75. 

COMPETITIVE  ROUTES. 

.    .     .  See  citations,  75. 

COMPETITIVE  STATIONS. 

See  citations,  75. 

COMPLAINT. 

Who  may  make.    Watkinson  v.  Wrexham,  etc.,  R.  Co.    44. 

CONDITION. 

To  build  railway  to  satisfaction  of  engineers  held  complied  with.     Halesowen 
R.  Co.  V.  Great  West.  R.  Co.    61. 

CONNECTING  LINES. 

Continuity  of  carriage:  combination  to  break,  prohibited.    9. 

Joint  tariffs  over,  to  be  filed  with  Commission.   8. 

Steamboat  connections:  statute  as  to  preferences  not  applicable  to.    West  9. 

London,  etc.,  R.  Co.     loi. 
Unjust  discrimination  in  forwarding  traffic  over,  prohibited.    5. 

CONSIDERATION. 

Adequate.     See  citations,  75. 

Adequate.     See  Nicholson  v.  Great  West.  R.  Co.     50. 

CONSTRUCTION   OF  RAILWAYS. 

Award  as  to  building  of  joint  station  and  line  construed.    Isle  of  Wight  R. 

Co.  V,  Ryde,  etc.,  R.  Co.    62. 
Satisfaction  of  engineers:  condition  as  to,  >(^A/ complied  with.    Halesowen  R» 

Co.  V,  Great  West  R.  Co»    61. 

CONSTRUCTION   OF  STATUTE. 

See  citations,  76. 
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CONTEMPT. 

Attachment,  etc.»  for  disobeying  order  of  U.  S.  Court    x6. 

Bona-fide  endeavor  to  obey  order  of  Commissioners.    Attachment  refused^ 

Ransome  v»  Eastern  Cos.  R.  Co.    64. 
Failure  of  carrier  to  obey  mandamus  is  a.    9. 
Violation  of  order  of  U.  S.  circuit  coiut  to  produce  records  or  appear  as  wiu 

ness  is  a.    13. 


CONTINUOUS  LINE  OF  RAILWAY. 

See  citations,  76. 

CONTRACT. 

Agreement  as  to  payment  of  preference  shareholder  out  of  subsequent  bal- 
ances construed.    Caledonian  R.  Co.  v.  Greenock,  etc.,  R.  Co.     54. 

Agreement  as  to  territory  and  leasing  lines  therein  construed.  Midland  R. 
Co.  V.  Great  West.  R.  Co.    (No.  2).    54. 

Agreement  to  build  new  lines  construed.  Caledonian  R.  Co.  v.  North  British 
R.  Co.    (No.  a.)    53. 

Agreement  to  carry  between  competitive  stations  at  "equal "fares  is  to  be 
strictly  construed.     Midland  R.  Co.  v.  Great  West.  R.  Co.     56. 

"All  traffic  to  and  from  the  stations  of  each  company,"  construed.  Central 
Wales,  etc.,  R.  Co.  v.  London,  etc.,  R.  Co.    54. 

Arrangements  between  railway  companies  and  canal  companies.    (Eng.  i873.)i 

35. 
Filing  with  Commission.    8. 

Lease:  agreement  as  to,  by  promoters,  not  binding  on  company.  Monk- 
lands,  etc.,  R.  Co.  V,  Glasgow,  etc.     54. 

Operating:  approval  of.    Re  Taff  Vale,  etc.,  R.  Co.'s  Agreement.    61. 

Operating :  modification  of,  granted  in  order  to  secure  niiyiing  powers  to- 
company  having  most  direct  line.  Sirhowey  R.  Co.  with  London,  etc., 
R.  Co.    60. 

Operating:  modifications  of,  to  prevent  charges  which  might  cause  diversion  of 
traffic.    Sirhowey  R.  Co.  with  London,  etc.,  R.  Co.    60. 

Operative.  Approval  not  withheld  because  leasing  company  is  unable  to  pay^ 
dividend.     In  re,  etc.,  West  Cork,  etc.,  Cos.    60. 

Operative :  approved,  especially  where  disapproval  is  likely  to  prevent  com- 
pletion of  line.     In  re,  etc..  West  Cork,  etc.,  Cos.    60. 

Operative  :  article  in  contract  giving  right  to  assign  it  to  another  company  not 
approved.    /»  ^  West  Cork,  etc.,  R.  Cos.    60. 

Operative  contract:  duration  and  termination  of,  where  no  time  fixed.  LlaneL- 
ly,  etc.,  Co.  V,  London,  etc.,  R.  Co.     55. 

Operative.  Revision  refused  for  want  of  power  in  Commissioners.  Greenock, 
etc.,  R.  Co.  V,  Caledonian  R.  Co.    61. 

Pro-rating  agreement  for.  and  refusal  to  pro-rate:  legality  of.  To  wboat  Co.  v^ 
Railroad  Co.    55. 

Special  agreement  as  to  reduced  rate  in  consideration  of  guaranty  of  quantity. 
Greenop  v.  Southeastern  R.  Co.    93. 

Special  rate  agreements  not  invalid:  when.  Nicholson  v.  Great  West.  R.  Co. 
(No.  i).     121. 
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CONTRACT— Gw/iif«A/. 

Terminal  receipts:  agreement  to  divide,  construed.  Harborne  R.  Co.  v,  Lon- 

don,  etc.,  R.  Co.    (No.  a).    56. 
"  Through  traffic:"  what  is.    Cent*  Wales,  etc.,  R.  Co.  v,  London  R.  Co.    54. 
To  rent  station,  etc.,  construed.     Bristol,  etc.,  R.  Co.  v.  Somerset,  etc.,  R. 

Co.     53. 
To  work  line  jointly.     Halesowen  R.  Co.  v.  Great  West.  R.  Co.    61. 
To  work  road  "so  as  properly  to  develop,"  etc.,  traffic,  arbitrated.     Eastern 

R.  Co.  V,  Midland  R.  Co.    64. 
Traffic  agreement.     Reference  to  Railway  Commissioners  for  arbitration  not 

allowed.    Waterford.  etc.,  R.  Co.  v.  Great  West.  R.  Co.    63. 
Unequal  rates:  contract  for,  is  not  enforceable.    Indianapolis,  etc.,  R.  Co.    55. 
Working  agreement  (operating  contract)  considered.    Harborne  R.  Co.   v. 

London,  etc.,  R.  Co.  (No.  2).    56. 

CORRESPONDENCE  OF  TRAINS. 

See  citations,  76. 

COSTS, 

Allowance  of,  including  attorney  fees.    17. 

Before  English  Commissioners.    (Eng.  1873.)  40. 

Fees:  collection  of.     (Eng.  1873.)    42. 

Fees:  determination  of.    (Eng.  1873.)    42. 

Go  against  company  having  unreasonable  rates.    Beny  v.  London,  etc,  R. 

Co.    144. 
U.  S.  to  pay :  when.     17. 

In  th'rough-rate  cases.    Cent.  Wales,  etc.,  R.  Co.  v.  Great  West.  R.  Co.  153. 
In  proceeding  to  compel  entries  in  rate-boolcs.    Cairns  v.  Northeastern  R. 

Co.    67. 
None  alloweld  where  not  mentioned  in  rule.  Marriott  v,  London,  etc.,  R. 

Co.     52. 
No  order  made  as  to,  where  Commissioners'  rates  exceed  applicants,  and  are 

lower  than  railway  company's.    Cozon  v.  Northeastern  R:  Co.     146. 
Principle  on  which  awarded.    Thompson  v,  London,  etc.,  R.  Co.     76. 
Refusal  to  show  book  of  rates  throws  costs  upon  company  refusing.    Clonmel 

Traders  v.  Waterford,  etc.,  R.  Co.    64. 
Taxation  of.    (Eng.  1873.)    42. 
Witness  fees  and  mileage.     18. 

COST  OP  CONVEYANCE. 

See  citations,  76. 

COURTS. 

Co-operative  jurisdiction  of  U.  S.  circuit  courts.     13. 

Records  and  witnesses:  U.  S.  circuit  court  may  order  appearance  and  pro- 
duction of.     13. 
U.  S.  circuit  courts'  power  to  hear  and  decide  complaints.     16. 
U.  S.  circuit,  to  be  always  in  session.    17. 
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''COURT,  SUPERIOR.** 

Defined.    (Eng.  1873.)    27. 

COVERED  STATION. 


See  citation,  7& 


CUSTOMS  DUTIES. 

Duty  on  imported  coal  applies  to  that  which  comes  by  fail  as  well  as  by  sea. 

Great  East.  R.  Co.  v,  Harwich.     73. 
Imposed  on  freight  carried  through  foreign  country  where  no  schedule  of  rates 

has  been  posted.    7. 

DAMAGES 

Awarded,  with  attorney's  fee,  to  any  one  aggrieved  by  ▼iolation  of  act  .  lo. 
Must  be  shown.    City  of  Dublin,  etc.,  v.  London,  etc.,  R.  Co.    108. 
Proof  of.    Denaby  M.  C.  Co.  v,  Manchester,  etc.,  R.  Co.     76. 
Specific:  whether  to  be  shown  in  order  to  get  relief.    Denaby,  etc.,  Co.  v, 
Manchester,  etc.,  R.  Co.    59. 

DAMAGEABLE  GOODS  TRAFFIC. 

See  citation,  76. 

DEFINITIONS. 

"  Beating  ground."    Bristol,  etc.,  R.  Co.  v.  Somerset,  etc.,  R.  Co.    68. 

••  Board  of  Trade."    (Eng.  1854.)    21. 

"Canal."    (Eng.  1854.)    ai. 

"Canal  company."    (Eng.  1873.)    36. 

"  Carrier"  means  expressman.     Kempson  v.  Great  West  R.  Co.    144. 

"Company."    (Eng.  1854.)    22;— (Eng.  1868.)    25. 

"  Competitive  stations."    Midland  R.  Co.  v-  Great  West.  R.  Co.    56. 

"District  "of  a  railway  company.    Caledonian  R.  Co.  v.  North  British  R* 

Co.     53. 
"  Ground  was  broken:"  meaning  of.    Bristol,  etc.,  R.  Co.  v,  Somerset,  etc.» 

R.  Co.    53. 
"Mails."    (Eng.  1873.)    27. 
"Person."    (Eng.  1868.)    25;— (Eng.  1873.)    27. 
"Railroad."    (Am.  1887.)    4. 

"  Railway."    (Eng.  1854.)    21;— (Eng.  1868.)    ssMEog.  1S73.)    •T- 
"  Railway  company."    (Eng.  1873.)    26. 
"  Special  act."    (Eng.  1873.)    27. 
"Sutionnear."    (Eng.  1854.)    22. 
"  Superior  court,"    (Eng.  1873.)    27. 
"TraflSc."    (Eng.  1854.)    2i;--(Eng.  1873.     27 
"  The  Treasury."    (Eng.  1873.)    27. 

"  To  which  they  book."    James  v.  Northeastern  R.  Co.    GCi 
"  Transportation."    4. 

DELAY  IN  EXERCISE  OF  RUNNING  POWERS  CAUSED  BY 

BOARD  OF  TRADE. 

See  citations,  76. 
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DELIVERY  OP  GOODS. 

See  ciutions,  77. 

Carrien  Undue  preference  of  company's  agent.    Wanoaii  v,  Scottish,  etc.,  R. 
Co. ;  Parkinson  v.  Great  West.  R.  Co.    77. 

DEMAND. 

Most  precede  redress  by  Commissioners.    Ilfracombe,  etc.»  Co.»  v,  London, 

etc.,  R.  Co.    52. 
On  company  for  redress.    See  citations,  77. 

DEMURRAGE. 

Exemption  of  one  shipper  from  pajring,  is  a  preference.    Diphwys,  etc.»  Co. 
V,  Festiniog  R.  Co.    99. 

DEVELOPING  TRAPPIC. 

See  citation,  77. 

DISCRIMINATION. 

Act  prohibiting,  AeU  constitutional  in  Georgia.    Tilley  v.  Savannah,  etc.,  R. 

Co.    78. 
Allowance  based  on  previous  services.     Edwards  v.  Great  West,  R.  Co.    85. 
Cabs.    Giving  monopoly  of  plying  at  station  to  one  cab  company  is  not  an  un- 
due preference.     Beadell  v.  Eastern  Cos.  R.  Co.     52. 
Carrier  not  entitled  to  preference.     Edwards  v.  Great  West.  R.  Co.    81. 
Carrying  packed  parcels  for  one  obligates  to  canry  for  alL    Crouch  v,  London, 

etc.,  R.  Co.    70. 
Charges  must  be  without  prejudice  or  favor.  Chicago,  etc.,  R.  Co.  v.  Parks.  79. 
Closing,  except  to  themselves,  is  an  undue  preference  by  a  railway  company. 

Palmer  v,  London,  etc.,  R.  Co.     51. 
Common-law  rule.    Action  for  discrimination  practised  in  another  State.    Mc- 

Duffee  V,  R.  R.    79. 
Connecting  lines:  unjust  discrimination  in  forwarding  traffic  by,  prohibited.  5. 
Constitutional  provision  as  to.     Chicago,  etc.,  R.  Co.  v.  People.     79. 
Contract  for,  is  not  enforceable.     Messenger  v.  Penn.  R.  Co.     80. 
Delivery  to  one  stockyard  exclusively  enjoined.     McCoy  v,  R.  Co.  ,  88. 
Dissimilarity  of  circumstances.     Edwards  v.  Great  West.  R.  Co.  .  81. 
Elevators.     Rhodes  v,  N.  P.  R.  Co.     8i. 
Elevators:  agreement  to  discriminate  in  favor  of  certain.    C.  &  K.  W.  R.  Co. 

V,  Illinois.    78. 
Elevators:  different  charges  for  different.  Vincent  y.  Chicago,  etc.,  R.  Co.  80. 
Employees:  preference  of.    Cumberland,  etc.,  Co.'s  Appeal.     87. 
Exclusive  privilege.    Contract  granting  monopoly  of  carrying  locomotives  is 

valid.     Erie  R.  Co.  v.  Union,  etc.,  Co.     83. 
Express  companies'  right  to  use  station.    Vickers,  etc.,  Co.  v,  Canadian  P.  R. 

Co.     88. 
Express  facilities.     Sandford  v,  R.  Co.  et  seq,    82. 

Facilities:  extension  of,  to  rival  lines.   Atchison,  etc,  R.  Co.  v,  Denver.    80. 
Forwarding,  etc.,  of  traffic  without  unreasonable  delay  or  preference.    (Eng. 

1854.)     32. 
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DISCRIMINATION— aw/fif«i/</. 

Gronp  rate:  charge  of  same  rate  per  ton  on  coal  from  gronp  of  collieries  seve- 
ral miles  apart,  to  same  destination,  amounts  to.  Manchester,  etc.,  R.  Co. 
V.  Denaby  M.  C.  Co.    79. 

Illegality  of,  in  coal  rates.    Hays  v,  Penna.  Co.     87. 

Interstate  commerce:  statutes  as  to  discrimination,  effect  of,  upon.  Prov. 
Coal  Co.  V.  Prov.,  etc.,  R.  Co.    88. 

Joint  action.    Community  of  interest.    Cumberland,  etc.,  Co.'s  Appeal.     86. 

Jury  to  judge  of  fairness.    Houston,  etc.,  R.  Co.  v.  Rust.    78. 

Legislation  as  to:  what  is  proper.    Chicago,  etc.,  R.  Co.  v.  People.    89. 

Local  and  through  rates:  discrimination  between,  not  prohibited.  Shipper  v. 
Pen^a.  R.  Co.    86. 

Long  and  short  haul  rates.    Competition.    Strick  v.  Canal  Co.     87. 

"Monopoly:  whether  an  undue  preference.    Palmer  v.  London,  etc.,  R.  Co.  51. 

Not  unfair,  is  lawful.    Houston,  etc.,  R.  Co.  v.  Rust.     77. 

Penalty  by  Iowa  statute.     Bond  v,  Wabash,  etc.,  R.  Co.    88. 

Preferences,  advantages,  prejudices,  and  disadvantages:  unjust,  prohibited.  4. 

Provisions  for  securing  equality  of  treatment  where  railway  company  works 
steam-vessels.    (Eng.  1868.)    25. 

Rates  on  oil.    Scofield  v.  Lake  Shore,  etc.,  R.  Co.    86. 

Reduced  rate  in  consideration  of  consigning  all  goods  to  railway  company  in- 
stead of  by  water,  etc.,  is  an  undue  preference  except  when,  etc.  Garton 
V,  Bristol,  etc.,  R.  Co.    51. 

Same  rate  to  all  not  necessary.    Johnson  v,  Pensacola,  etc.,  R.  Co.     78. 

Stamped  and  unstamped  parcels,  undue  preference  of  themselves  by  railway 
company.     Robertson  v.  Midland,  etc.,  R.  Co.     72. 

To  secure  freight,  A^ld  proper.     Rogan  v.  Aiken.     78. 

Undue  preference  of  themselves  by  railway  company.  Bazendale  v,  London, 
etc.,  R.  Co.    51. 

Undue  preference  of  themselves  by  railway  company  in  collecting  parcels,  etc. 
Baxendale  v.  Great  Western  R.  Co.    72. 

Unjust,  by  means  of  special  rates,  rebates,  drawbacks,  or  other  devices,  pro- 
hibited.   4. 

Unjust,  is  unlawful  at  common  law.     Indianapolis,  etc.,  R.  Co.  v,  Ervin.    55. 

Unjust:  what  is.    Chicago,  etc.,  R.  Co.  t/.  People.     89. 

Unreasonable  rates  at  common  law.    Chicago,  etc.,  R.  Co.  v.  People.    89. 

DISTINGUISHING  RATES. 
On  passenger  ticket.    City  of  Dublin,  etc.,  v.  London,  etc.,  R.  Co.    108. 

See  citations,  89. 

^'DISTRICT." 
Of  railway  company,  defined.     Caledonian  R.  Co.  v.  North  British  R.  Co* 
(No.  2).    53. 

See  dutions,  89. 

DIVERSION  OF  TRAFFIC. 

See  citations,  89. 

Inadvertent,  not  corrected  by  Commissioners.  Hammans  r.  Great  West., 
etc.,  R.  Co.    91. 
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DIVIDEND. 

Approval  of  working  agreement  not  withheld  becaiue  leaaiiig  compiay  ia  un- 
able to  pay.    In  rg  West  Cork,  etc,  Coa.    60. 

DIVISION  OP  RATES. 

See  citations,  89. 

DRAWBACKS. 

Unjustly  discriminative,  prohibited*    4. 

EARNINGS. 

Not  to  be  pooled.    6. 


EASEMENT. 


See  citations,  91. 


ENGINE. 

Fitness  of,  to  be  used  on  railway  under  running  poweis.  S.  &  W.  June  R.. 
Co.  V.  Northampton,  etc,  R.  Co.    91. 

EQUALITY  CLAUSE. 

See  citations,  91. 

EQUALITY  OF  CHARGE. 

Competition  for  traffic  not  a  reason  for  reducing  rate.  Thompson  9.  London, 
etc,  R.  Co.    97. 

Competition  warrants  reduaion  in  rates.    Foreman  v.  Great  West.  R.  Co.  95. 

Cost  of  service  to  be  considered  in  fixing  rate.  Bellsdyke  Coal  Co.  v.  North 
British  R.  Co.    96. 

Demurrage :  one  shipper  cannot  lawfully  be  excused  from  paying.  Diphwys, 
etc.,  Co.  V,  Festiniog  R.  Co.    99. 

Different  distances :  same  rates  for,  prima  facie  discriminative.  Denaby  M. 
C.  Co.  V.  Manchester,  etc.,  R.  Co.    96. 

Distinct  traffic:  giving  to  railway,  is  no  ground  for  preference.  Baxendale  v. 
Great  West.  R.  Co.    92. 

Exclusive  patronage  of  railway  by  shipper,  for  a  term  of  years:  agreement  no 
reason  for  preference.     Holland  v,  Festiniog  R.  Co.    98. 

Exclusive  patronage  of  railway:  reduced  rates  in  consideration  of,  an  undue 
preference.    Diphwys,  etc.,  Co.  v.  Festiniog  R.  Co.    99. 

Grades:  going  up,  warrants  higher  rate.  Bellsdyke  Coal  Co.  v.  North  British 
R.  Co.    96. 

Gradientt:  difference  in,  warrants  difference  in  rate.  Nitshill,  etc.,  Co.  v. 
Caledonian,  etc.,  R.  Co.    94. 

Gratuitous  carting,  loading,  and  unloading  held  an  tmdne  preference.  Ever- 
shed  V.  London,  etc.,  R.  Co.     100. 

Grouping  stations  ^A/ unjustly  discriminative.  Denaby  M.  C.  Co.  v,  Manches- 
ter, etc.,  R.  Co.    96. 
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EQUALITY  OF  CHARGE— Qmtinued, 

Group  rate  ^^/^not  discriminative.    Lloyd  v,  Northampton,  etc.,  R.  Co.    too. 
Guaranty  of  large  quantities:  reduced  rates  for.     Ransome  v.  Eastern  Cos.  R. 

Co.  (No.  I).    93. 
Guaranty  of  quantity  as  a  reason  for  reducing  rates.    Greenop  v.  Southeastern 

R.  Co.    92. 
Increase  of  traffic  from  special  persons  no  ground  for  reduced  rate,  except 

where  cost  of  transportation  is  reduced.    Evershed  v.  London,  etc.,  R. 

Co.    99. 
Inequality  not  necessarily  unjust.    Denaby  M.  C.  Co.  v.  Manchester,  etc.,  R. 

Co.    96. 
Large  quantities:  special  rate  for,  is  valid.    Nicholson  v.  Great  West.  R.  Co. 

(No.  i).    95. 
Loading  and  unloading  traffic:  allowance  for^    Bell  v,  London,  etc.,  R.  Co. 

98.  ^ 

Question  of  fact :  existence  of  preference  is  a.     Denaby  M.  C.  Co.  v,  Man- 
chester, etc.,  R.  Co.     96. 
Relative  cost  of  carriage  is  material.    Oxlade  v.  Northeastern  R.  Co.  (No.  i). 

93. 
i  Renters  of  coal  cells  at  station  given  e  cheaper  rate  than  non-renters  ;  JUld,  a 

preference.     Locke  v.  Northeastern  R.  Co.     97. 
Rival  dealers :  preference  of  one,  illegal.     Ransome  v.  Eastern  Cos.  R.  Co. 

(No.  i).     93. 
Sea-traffic  rate  must  be  given  to  all  within  district  covered  by  sea  competition. 

Budd  V,  London,  etc.,  R.  Co.    99. 
Sliding- scale  of  rates,  graduated  according  to  distance,  A^li/  lawful.    Foreman 

z'.-Great  West.  R.  Co.    95. 
Size  of  cars  :  difference  in,  warrants  difference  in  rate.     Holland  v,  Festiniog 

R.  Co.    98. 
Special-rate  contracts  not  invalid :  when.     Nicholson  i>.  Great  West.  R.  Co. 

(No.  i).    95. 
Splint  and  cannel  coal  entitled  to  equal  rates.    Nitshall,  etc.,  Co.  v,  Caledo- 
nian R.  Co.    94. 
Switching  charges  are  to  be  made  alike  to  all  shippers.     Diphwys,  etc.,  Co.  v. 

Festiniog  R.  Co.     99. 
Switching  charge  AM  discriminative.    Taff  Vale  R.  Co.  v,  Rhymney  R.  Co. 

100.  ■ 
Threatened  construction  of  parallel  line  by  shipper  no  ground  for  preference. 

Harris  v.  Cockermouth,  etc.,  R.  Co.     95. 
Through  rate  :  reasonable.     Greenop  v.  Southeastern,  etc.,  R.  Co.    92. 
Use  of  wagons  off  railway  line :  charge  for,  must  be  to  all  shippers  alike. 

Diphwys,  etc.,  Co.  v,  Festiniog  R.  Co.    99. 

EQUALITY  OF  RATES. 

Distinct  traffic :  giving,  to  railway  no  ground  for  a  preference.    Bellsdyke 
Coal  Co.  V.  North  British  R.  Co.    96. 

EQUITY. 

Contract  for  unjust  discrimination  not  enforceable  in.    Indianapolis,  etc.,  R. 
Co.  V,  Ervin.    55. 

A.  &  E.  R  Gas.— 18 
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EVIDENCE. 

Books  and  papers  of  company:  prodnction  of,  may  be  compelled  by  court,    xx. 

Commission's  report  v&  prima- facie  evidence  in  U.  S.  court     l6. 

Criminating  efifect  of :  testimony  no  valid  objection  thereto,  but  criminating 
evidence  not  to  be  subsequently  used.     ii. 

Criminating  tendency  of  no  objection  to.     13. 

Criminating  use  of,  subsequent  to  trial,  prohibited.     13. 

Documents  signed  by  commissioners  as.    (Eng.  1873.)    41. 

Findings  of  fact  by  commission  to  be  taken  2&  prima- facie  proof.    14. 

Testimony  of  stockholders,  officers,  agents,  receivers,  or  trustees  may  be  com- 
pelled by  court.     10. 

U.  S.  courts'  power  to  compel  production  of.     13. 

Witnesses  and  records:  power  of  commission  over,    I3. 

Witness  fees  and  mileage.    18. 

EXCEPTIONS  FROM  ACT. 

Charitable  transportation,    sa 

Fairs  and  expositions :  transportation  to.    ao. 

Federal,  State,  or  municipal  transportation.    2a 

Mileage,  excursion,  and  commutation  tickets.    90. 

Passes  to  railway  Officers.     20. 

Pending  litigation.    2a 

Reduced  rates  to  ministers  of  rellgkod.    20. 

Remedies  at  common  law  unaffected.    20 

EXPORTS. 

Foreign:  transportation  of,  regulated  by  Interstate  Onnmeice  Act.    3. 

EXPRESS  COMPANIES. 

Granting  facilities  to.    Sandford  v,  R.  Co.  et  seq.    82. 

EXTRAORDINARY  SERVICES. 

See  citations,  100. 

FACILITY. 

Admission  of  vans  to  station:  right  of  company  to  admit  their  own,  and  to  ex- 
clude other  persons'  vans.    Palmer  v,  London,  etc.,  R.  Co.    50. 

Cars:  delay  in  hauling  them  from  sidings  enjoined.    Watkinson  v,  Wrexham, 
etc.,  R.  Co.  (No.  3).    46. 

Cars:  detention  of  cars  enjoined.      Watkinson  v,  Wrexham,  etc.,  R.   Co. 
(No.  3).  •  46. 

Cars,  dissimilar:  Pullman  sleeper  and  saloon  sleeper  held  to  be.    Caledonian, 
etc.,  R.  Co.  V,  North  British,  etc.,  R.  Co.    44. 

Cars:  duty  of  lessees  to  provide,  on  leased  line,  but  not  on  private  sidings 
thereof.    Watkinson  v,  Wrexham,  etc.,  R.  Co.    44. 

Cars:  furnishing,  a  reasonable  facility.    Tharsis,  etc.,  Co.  v,  London,  etc, 
Co.    44. 

Cars  used  off  from  railway  owning  them :  remuneration  for,  allowed.    Aber- 
deen Line  Co.  v.  Great  North,  etc.  R.  Co.    45. 
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* 

^—Continued, 

Giving  one  man  a  facility  for  forwarding  goods  after  station  is  closed  to  others 

heldzxi  undue  preference.    Garton  v,  Bristol,  etc.,  R.  Co.     51. 
Junction  for  exchange  of  traffic  not  ordered.      Hammans  v.  Great  West. 

R.  Co.    91. 
Junction  not  ordered  as  a.     Dublin,  etc.,  Co.  v.  Midland,  etc.,  R.  Co.    90. 
locomotive  power  held  insufficient.     Watkinson  v,  Wrexham,  etc.,   R.  Co. 

(No.  3).    46. 
Running  powers:  duty  to  exercise,  whether  a  facility.    Swindon,  etc.,  R.  Co. 

•  V,  Great  West.  R.  Co.    91. 
Sidings:  duty  of  company  to  provide.    Local  Board,  etc.,  v.  Northeastern, 

etc.,  R.  Co.    48. 
Special  depots  for  special  traffic  held  proper.    Thomas  v.  North  Staffordshire, 

etc.,  R.  Co.     4^- 
Station  accommodation:    foot-bridge  to  station.     Holyhead  Local  Board  v, 

London,  etc.,  R.  Co.    91. 
Station :  authority  of  Commissioners  to  compel  erection  and  improvement  of. 

Southeastern,  etc.,  R.  Co.  v.  Railway  Commissioners.    49. 
Station :  new  one  not  ordered  where  traffic  is  very  limited.     Local  Board  v. 

Northeastern,  etc.,  R.  Co.    48. 
Storing  coal  at  station:  facility  for,  maybe  refused.    West  t/.  London,  etc., 

R.  Co.     loi. 
Through  booking  over  an  alternate  route  not  unreasonable.    Cent.  Wales, 

etc.,  R.  Co.  V,  London,  etc,  R.  Co.     90. 
"  Through  route:"  two  continuous  lines  to  be  treated  as  a.    Victoria,  etc.,  Co. 

V,  Midland,  etc.,  R.  Co.    47. 
Through  route:  two  lines  having  stations  55  chains  apart  and  connected  by 

track  to  be  treated  as  a  continuous  line.    James  v.  Taff  Vale,  etc., 

R.  Co.    47. 
'Vans:  admission  of  express  vans  into  station;  right  of  company  to  prefer  its 

own  vans  to  those  of  another  person.     Palmer  v.   London,  etc.,  R. 

Co.     50. 

PAIR  INTERESTS  OF  COMPANY. 

See  citations,  loi. 


See  citations,  loi. 


FISH  TRAFFIC. 


See  citations,  20X. 


FOREIGN  COUNTRIES. 

Schedules  of  charges  for  carrying  traffic  through  and  beyond,  into  U.  $.,  to  be 
kept.    7. 

PORWARDING  TRAFFIC. 

Obligation  on  company  as  to.    Oxlade  v.  Northeastern  R.  Co.  (No.  2).    lox. 
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GRADIENT. 

See  citation,  tea. 

Up-grade  rate  cannot  be  imposed  on  down-gimde  traffic    Bellsdyke  C.  Ca 
V,  Vorth  British  R.  Co.    96. 

GROUP  RATES. 
/TtfA/ discriminative.    Denaby  M.  C.  Co.  v.  Manchester,  etc,  R.  Co.    g^ 

GUARANTY  OF  QUANTITY. 

See  citations,  X08« 

IMPORTS. 

Foreign:  transportation  of,  regulated  by  Interstate  Commeroe  Act    3* 

INCLINES. 

See  citation^  102. 

INDUSTRY. 

Development  of  an:  special  rate  for  the,  held  illegal.    Oxlade  v.  Northeastern 
etc.,  R.  Co.    (No.  i).    93. 

INJUNCTION. 

Discriminative  delivery  to  one  stockyard  exclusively,  enjoined.    McCoy  v. 

Railroad  Co.     88. 
Disobedience:  attachment  for.     (Eng.  1854.)    24. 

Lies  to  restrain  carrier  from  handling  traffic  until  compliance  with  act.     9. 
Mandatory  or  restraining  process  issuable  by  U.  S.  court  to  compel  obedience 

to  orders  of  Commission.     16. 
Obedience  to,  compellable  by  order  to  pay  money.    (Eng.  1854.)    24. 
To  restrain  violation  of  statute.     (Eng.  1854.)    23. 
To  work  traffic,  issuable  when.   Dhblin,  etc.,  Co.  v.  Midland,  etc.,  R.  Co.  90. 

INSPECTION  OF  BOOKS. 

Rights  ancillary  thereto.    Persons  interested.    Concorreot  remedies.  Perkins^ 
V.  London,  etc.,  R.  Co.     X02. 

INSPECTOR. 

See  citation,  X02. 

INSURANCE. 

Including,  in  rate.     Harris  v,  Packwood.    ZI7. 


INTERSTATE  COMMERCE. 

Act.     3-20. 


t  •«»    Jfci.         rt«  .      4  I  i 


INDEX.  197 

INTERSTATE  COMMERCE  ACT. 

Carriers:  classes  of,  to  whom  the  act  applies.    3,  4. 

Definitions  of  **  railroad"  and  of  "  transportation."    4. 

Domestic  commerce  of  State  not  regulated  by.     3.  • 

Exports  to  foreign  countries:  transportation  of,  regulated  by.    3. 

Imports  froq^  foreign  countries :  transportation  of,  governed  by.    3. 

Takes  effect  when.    20. 

JUNCTION. 

See  citation,  Z02. 

JURISDICTION  OF  RAILWAY  COMMISSIONERS. 

Arbitration. under  Ry.  Cos.  Arb.  Act,  1859.    Torbay,  etc.,  R.  Co.  v,  S.  Devon 

R.  Co.     103. 
Attachment  for  disobedience.     Chatterly  Iron  Co.  v.  North  Staff.  R.  Co.    103. 
Difference  as  to  agreement  of  purchase.    Arbitration.     Stokes  Bay  R.  Co.  v^ 

London,  etc.,  JR.  Co,     103. 
Discretion  as  to  issuing  order.    Swindon  v.  Great  West.  R.  Co.     104. 
Enforcing  penalties.     Portpatrick  R.  Co.  v,  Caledonian  R.  Co.     103. 
Erection  and  alteration  of  station.   Jurisdiction  of  Commissioners.    Southeast- 
em  R.  Co.  V.  Railway  Commissioners.    49. 
Joint  action  of  railways  not  compellable.    Toomer  v,  Chatham,  etc.,  R.  Co. 

104. 
Orders  for  structural  works.    See  citation.    103. 
Proceedings  before,  concurrent,  and  not  exclusive  of  proceedings  in  court. 

Portpatrick  R;  Co.  v,  Caledonian  R.  Co.     103. 
Special  acts:  proceedings  under;  jurisdiction  of  Commissioners.     See  104. 
Through  rate  over  canals:  power  over.    Warwick,  etc.,  C.  Co.     104. 
Train  and  station  accommodation  for  passengers.    See  Innes  v,  London,  etc., 

R.  Co.     104. 
Undue  preference  of  towns.    Corporation  of  Dover  v.  Southeastern,  etc.,  R. 

Co.     104. 
Working  agreement  approved  by  Parliament:  power  of  Commissioners  as  to. 

104. 

LEASE. 

Agreement  as  to  leasing  lines  construed.  Midland  R.  Co.  v.  Great  West.  R. 
Co.  (No.  2).    54. 

Construction  of,  as  to  duty  to  build  new  works  to 'accommodate  traflSc  and  in- 
sure safety.    Southwestern  R.  Co.  v.  Staines.     105. 

Promoter's  agreement  as  to,  held  not  binding  on  company.  Monklands  R. 
Co.  V.  Glasgow,  etc.,  R.  Co.    54. 

LICENSE. 

Fee  for,  to  State,  from  foreign  railway  companies  doing  business  therein. 
Norfolk,  etc.,  R.  Co.  v.  Commonwealth.    105. 

LOADING  AND  UNLOADING. 

See  citation,  105. 
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''LONG  AND  SHORT  HAUL"  CLAUSB. 

Suspension  of,  by  Commission.    5. 

MAILS. 

Conveyance  of.    (Eng.  1873.)    36. 

Conveyance  of:   dispute  with   goverament;  arbitration  by  Commissioners^ 

Postmaster- General  v.  Highland  R.  Co.     106. 
Defined.    (Eng.  1873.).    27. 
Remuneration  for  carrying.    (Eng.  1873.)    37. 
Steam-vessels,  conveyance  of  mails  upon.    (Eng.  1873.)    37. 

MANDAMUS. 
Issued  in  name  of  people  of  United  States,  ex  rel.  the  Commissioners.    9. 
Schedules:  filing  and  posting,  compellable  by.    9. 

MANDAMUS  TO  RAILWAY  COMMISSIONERS. 

See  citations,  I06. 

MANURE  TRAFFIC. 

See  citation,  xo6. 

MILEAGE  PROPORTION. 

See  citation,  176. 

MILITARY  STORES. 
Rates  for  .carriage  of.'  Robertson  v.  Great  South.,  etc.,  R.  Co.    69. 

MINERAL  RATES. 

See  citation,  xo6. 

MINERAL  TRAFFIC. 

See  citation,  106. 

NATURAL  ADVANTAGES  OF  POSITION. 

See  citation,  106. 

NOTICES. 

How  to  be  given.    (Eng.  1873.)    43. 

Of  advances  and  reductions  in  scheduled  rates.     7. 

To  carrier,  of  petition  in  U.  S.  court  of  hearing:  time  and  senrice  of.     15. 

To  desist  from  violating  art.     15. 

OFFICERS   AND   AGENTS. 

Individual  violation  of  act  by,  punishable  as  a  misdemeanor.     XX. 


r 


OMNIBUS. 
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See  citation,  xo6. 


ONUS  PROBANDI. 


See  citations,  106. 


ORDINARY  TRAINS. 

Fast  trains  are  not.    Turner  v,  London,  etc.,  R.  Co.    zo6h 

ORE. 

Injunction   requiring   facilities    to  be  furnished  for  transporting,  granted* 
Tharsis,  etc.,  Co.  v,  London,  etc,  Co.    45. 

OWNERS'  WAGONS. 

See  citations,  xo6. 

PACKED  PARCELS. 

Double  charge  for,  heid  not  illegal.    Branley  v.  Southeastern  R.  Co.    xo6. 
Higher  charge  for  carrying,  held  invalid.   Great  West   R.  Co.  v»  Sutton.    X07. 
Separate  parcel  instead  of  gross  charge,  held  illegal.    Bazendale  v.  South- 
western R.  Co.    107. 

PASSENGER  FARES. 

See  citation,  107. 

PASSENGER  TICKET. 

See  citation,  X07. 

PASSENGER  TRAFFIC. 

See  citations,  107. 

Charges  under  special  acts  and  amalgamation   after  extension  considered. 

Brown  v.  Great  West.  R.  Co.     108. 
Developing  traffic:  agreement  as  to,  considered  and  construed.    East  London 

R.  Co.  V,  London,  etc.,  R.  Co.     iii. 
Failure  to  set  mile-posts,  recovery  of  fare  by  reason  of.     Brown  v.  Great 

West.  R.  Co.     108. 
Fare  :  paying  on  train  and  in  ticket-office;  discrimination.    Du  Lawrans  v,  St. 

Paul,  etc.,  R.  Co.     109. 
Holder  of  first-class  ticket  is  not  entitled  to  deduction  because  he  rides  in  a 

lower  class.    City  of  Dublin,  etc,  v.  London,  etc.,  R.  Cou     108. 
Local  or  short  distance  charge  suspended.    Innes  v,  London,  etc.,  R.  Cos. 

xio. 
Station  accommodations  ordered.     Innes  v,  London,  etc.,  R.  Cos.     xia 
Through  booking  ordered.     Innes  v,  London,  etc.,  R.  Cos.     iio. 
Trains:  accommodation,  ordered.    Innes  v,  London,  etc.,  R.  Cos.     no. 


200  INDEX. 

PAYMENT. 

Under  award  to  be  toocnnrent.    Isle  of  Wight  R.  Co.  v.  Ryde,  etc,  R.  Co. 
62. 

PENALTY. 

Attachment  for  violating  injunction,  etc.     16. 

Bona-fide  endeavor  to  comply  with  order  of  Commissioners  exonerates  from 
attachment  for  contempt.    Ransome  v.  Eastern  Cos.  R.  Co.    64. 

Disobedience  to  orders  of  Commissioners.    Chatterly  I.  Co.  v.  North  Staff. 
R.  Co.     III. 

Exoneration  of  carrier  from  liability  for,  upon  compliance  with  acL     14. 

Failure  to  post  schedule  of  charges  through  foreign  country.     7. 
.  Fine  :  payment  ol ;  to  whom.     16. 

Five  thousand  dollars  fine  imposable  for  violation  of  injunction,  etc.     r6. 

Five  thousand  dollars  fine  may  be  imposed  for  individual  violation  of  act  by 
officer,  receiver,  employee,  etc.    11. 

For  discrimination :  what  must  be  shown  in  order  to  recover.     Paxton  v.  Illi- 
nois, etc.,  R.  Co.     III. 

For  overcharge :  recovery  of.     Nellls  v.  N.  Y.  Cent  R.  Co.     rii ;  Dwyer  v. 
Gulf,  etc.,  R.  Co.     III. 

One  connecting  carrier  not  liable  for  another's  breach  of  a  joint  tariff,  etc    9. 

''PERSON." 

Defined.    (Eng.  1868.)    25. 
Defined.    (Eng.  1873.)    27. 

PLATFORMS. 

See  citation,  xi2. 

PLEADINGS. 
Formal,  unnecessary  io  proceedings  in  U.  S.  conrt  under  act     16. 

POOLING. 

See  Combinations. 

Each  day  of  continuance  a  separate  offence.    6. 
Prohibited  as  to  traffic  and  earnings.    6. 

PRACTICE. 
Right  to  begin  on  appeaL    Watkinson  v.  Wrexham,  etc.,  R.  Co.    sB« 

PREFACE.    I. 

PREFERENCE  OF  ONE  TOWN  OVER  ANOTHER. 

Passenger  traffic.     Season  tickets.    Jones  v*  Eastern  Cos.  R.  Co.     II2. 
Passenger  traffic.    Stoppage  of  trains.     Third-class  return  tickets.     Covered 
stations.    Statute  construed.     Caterham  z/.  Brighton^  etc..  R.  Co.     112. 
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PREFERENCE  OP  TERMINAL  TO  INTERMEDIATE  TRAFFIC. 
Passenger  traffic.    Title  to  complain.    Hozter  v.  Caledonian  R.  Co.    iia. 

PREFERENCE  SHAREHOLDERS. 

See  citation,  iia. 

PROCEDURE. 

Answer  in  writing  to  be  made  by  carrier,  and  when.    13. 

Appeal.    Bond.    Supersedeas.    Costs  and  counsel  fees.    17. 

Appearance  per  se  or  by  attorney.     17. 

Application  of  parties  complaining  to  court  of  common  pleas,  etc.  (Eng. 
1854.)    23. 

Before  Commission  :  regulation  of,  by  Commission.     17. 

Charges:  statement  of,  is  to  be  furnished  to  common  carrier  defendant.     13. 

Complaints  by  public  authority :  provision  for.    (Eng.  1873.)    33* 

Complaint  not  to  be  dismissed  for  want  of  direct  damage  to  complainant.     14. 

Complainants:  who  may  be.     13. 

Disobedience  of  mandatory,  or  restraining  process  by  U.  S.  court :  attachment, 
etc.,  to  issue  upon.     16. 

Enforcing  obedience  to  orders  of  Commission.     15.     -       - 

Exoneration  from  penalty  upon,  compliance  with  order  of  Commission.     15. 

Five  thousand  dollars  fine  imposable  for  disobedience  of  injunction,  etc.     16. 

Forms,  notices,  etc.     17. 

Hearing  before  U.  S.  court.     16. 

Injunction  or  other  mandatory  process  to  compel  obedience  to  orders  of  Com- 
mission.    16. 

Investigation  by  Commission.     13. 

Investigation  by  Commission  of  its  own  motion  or  at  request  of  State  Rail- 
way Commissioners.     14. 

Method  of,  before  Commission,  to  be  prescribed  by  it    17. 

Notice  from  U.  S.  court  to  carrier:  service  on  officers  and  agents.     15. 

Petition  to  Commission  to  be  filed  by  complaining  parties.     13. 

Petition  to  U.  S.  court,  hearing  and  decision  on  "short  notice."    15. 

Petition  to  equity  side  of  U.  S.  circuit  court,  alleging  violation  of  order  of 
Commission,  may  be  filed.     15. 

Pleading.  Applicant  must  aver  what  he  thinks  is  the  proper  charge.  Coxon 
V,  Northeastern  R.  Co.     146. 

Publicity  of  proceedings.     17. 

Records  of  Commission  and  copies  thereof.     14. 

Reparation,  direction  to  make  within  a  specified  time.     15. 

Reparation.    Relief  from  liability.     13. 

Report  of  Commission  as  to  violation  of  act  is  to  be  sent  to  carrier  defendant. 

14. 
Report  of  investigation,  including  findings  of  fact  and  conclusions.    14. 
Rules  and  orders  of  Commission.     17. 

U.  S.  attorney  is  to  prosecute  petition  of  Commission  to  U.  S.  court.    17. 
Votes  and  proceedings  to  be  entered  of  record.    17. 

PROHIBITION. 

Error  of  law  by  Commissioners  not  corrected  by.  Denaby  M.  C.  Co.  v,  Man- 
chester, etc.,  R.  Co.     59-113. 
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PROHIBITION— C^/»iiMf^. 

Restraining  Commissioners  from  acting  beyond  their  power.   Southeastern  R. 

Co.  V,  Ry.  Com.     113. 

See  citation,  112. 
To  restrain  Commissioners  from  arbitrating  working  agreement.    Waterford, 

etc.,  R.  Co.  V,  Great  West.  R.  Co.    63. 

PUBLIC. 

When  inconvenience  to,  must  be  shown  in  order  to  justify  ioterfereoce  of 
Commissioners.    Painter  v.  London,  etc.,  R.  Co.    5a. 

PUBLIC  BENEFIT. 

See  citation,  X13. 

PUBLIC  INCONVENIENCE. 

See  citation,  1x3. 


PUBLIC  SERVICE. 


PULLMAN  CAR. 


See  citation,  Z13. 


See  citation,  X13. 


''  RAILROAD/' 

Defined.    4. 

* 

"  RAILWAY.** 

Defined.    (Eng.  1854.)    ax;— (Eng.  1868.)    25;— (Eng.  1873.)    Vj. 

RAILWAY  AND  CANAL  TRAFFIC  ACT  ENG.  1854. 

Text.     21-24. 

"RAILWAY  COMPANY." 

Defined.     (Eng.  1873.)    26. 

RATES. 

Acquiescence  in  extortionate.    Killmer  v.  New  York,  etc.,  R.  Co.    xx6. 

Authorized  tolls:  power  to  exceed.  Aberdeen  Lime  Co.  v.  Great  North.,  etc» 
R.  Co.     115;  Chatterly  Iron  Co.  v.  North  Staff.,  etc.,  R.  Co.     115. 

Branch  and  main  line  rates.     Finne  v,  Glasgow,  etc.,  R.  Co.     118. 

Conditions  of  carriage  as  affecting.     Hollister  v,  Nowlen.     115. 

Connecting  roads:  rates  given  proprietors  of.  Fitchburg,  etc.,  R.  Co.  fr» 
Gage.     116. 

Collection  and  delivery.    Overcharges.     Parker  v.  Great  West  R.  Co.     123. 

Court  of  chancery  will  not  correct  inequality  in,  unless  public  interest  de- 
mands it.    Atty.-Genl.  v.  Birmingham,  etc.,  R.  Co.    125. 


1 
1 
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RATES^Qmiinued. 
Deduction  for  cartage.    Buckfastleigh,  etc.,  R.  Co.  v.  South  Devon,  etc.,  R. 

Co.      120. 

Division  of  charges  and  terminals.     Buckfastleigh,  etc.,  R.  Co.     120. 
Excessive:  do   not  afiford  all  reasonable  facilities.    Aberdeen  Lime  Co.  v^ 

Great  North.,  etc.,  R.  Co.     115. 
Excessive  charges:  recovery.    Repeal  of  statute:  effect  of.  Smith  v.  Chicago, 

etc.,  R.  Co.     118. 
Extortionate.    Recovery  of  penalty.    Burkholder  v.  Union  T.  Co.     xi6. 
Fanning  tools:  reduced  rates  upon.     Fry  v,  Louisville,  etc.,  R.  Co.     1x9. 
Fish:  rates  on  packages  of.    Woodger  v.  Great  East.  R.  Co.     121. 
Higher,  on  horse  railwajr.     Buckfastleigh,  etc.,  R.  Co.  v.  South  Devon  R. 

Co.     120. 
Horsepower  railway :  statute  applicable  to.     Buckfastleigh,  etc.,  R.  Co.  v^ 

South  Devon,  etc.,  R.  Co.     120. 
Insurance:  payment  for,  above  rate.     Harris  v,  Packwood.     117. 
Mileage  to  junction  point.    Buckfastleigh,  etc.,  R.  Co.  v.  South  Devon,  etc.^ 

R.  Co.     120. 
"  Miscellaneous  class:"  goods  which  are  the  aggregate  of  several  kinds,  but  all 

contained  in  one  class,  not  to  be  charged  in.    Edwards  v.  Great  West.  R.. 

Co.    X81. 
Overcharges:  recovery.    West  Va.  T.  Co.  v,  Sweetser.     117. 
•Packed  parcels.     Great  West.  R.  Co.  v,  Sutton.     123. 

Rate  and  toll:  distinction  between.    Watkinson  v.  Wrexham,  etc.,  R.  Co.    125. 
.    Regulation  of.    Stone  v.  New  Orleans,  etc.,  R.  Co.     118  ;  Stone  v.  Farmers', 

etc.,  Co.    119. 
Same  charge  for  delivery  at  different  stations  is  unequal.    Pickford  z^  Grand 

June.  R.  Co.    122. 
Services  incidental  to  the  business  of  the  carrier  are  covered  by.    Hall  v.  Lon- 
don, etc.,  R.  Co.    121. 
Special:  unjustly  discriminative,  prohibited.    4. 
Unauthorized  by  special  act.     Brown  v.  Great  West.  R.  Co.     X24. 
Unequal,  on  coal.    Glasgow,  etc.,  R.  Co.  v.  McKinnon.    124. 
Unit  of.    Murray  v.  Gulf,  etc.,  R.  Co.    117. 

RATING  OF  RAILWAYS. 

See  cases,  125-127. 

REBATE. 

Injunction  against  giving,  refused.    Greenop  v.  Southeastern  R.  Co.    92. 
Unjustly  discriminative,  prohibited.    4.  > 

Unlawful  when  they  are  unjustly  discriminative.   lodianapolis,  etc.,  R.  Co.  v^ 
Ervin.    55. 

RECEIVER. 

Violating  act,  is  punishable  for  misdemeanor,    xi. 

RECORDS. 

Copies  of:  furnishing.     X4. 

Reports  of  investigation  to  be  recorded.    X4« 
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REGULATION. 

Control  of  State  over.    Chicago,  etc.,  R.  Co.  v.  People.     127. 

Exemption  from.     Owen  v,  St.  Louis,  etc.,  R.  Co.     129. 

Interstate  commerce,  Commissioners'  regulation  amounting  to  regnlaiion  of. 

State  V,  Chicago,  etc.,  R.  Co.     75. 
Interstate  rates  not  within  control  of  State.    Wabash,  etc.,  R.  Co.  v.  People. 

128;  Railroad  Com.  v.  Railroad  Co.     129. 
Passenger  regulations  by  Commissioners:  applicability  to  freight  tiaint.  Partee 

V.  Georgia,  etc.,  R.  Co.    75. 

REGULATION  OF  RAILWAYS  ACT. 

Commencement.     (Eng.  1873.)    26. 
Scotland:  application  of,  to.    (Eng.  1873.)    43. 
Text.     (Eng.  1868.)    25,  26. 

REPEAL. 
Laws  in  conflict  with  section  6  repealed.    7. 

REPORTS. 

Annual,  by  Commissioners.    (Eng.  1873.)    43» 

Annual  report  of  Commission,  and  what  it  shall  contain.    T9,  2d 

Carriers  to  make,  annually  to  Commission.    19. 

REVIEWING  COMMISSIONERS'  DECISION. 
Application  for  rehearing.  Denaby  M.  C.  Co.  v.  Manchester,  etc.,  R.  Co.  129. 

ROUTES. 

Alternate.    Caledonian  R.  Co.  v.  North  British,  etc.,  R.  Co.    56. 

RULE. 

Made  absolute  with  costs:  when.    Baxendale  v,  London,  etc.,  R.  Co.    51. 
Must  appear  on  schedules  posted  in  stations.    6. 

To  comply  with  R.  &  C.  Traff.  Act,  held  too  vagme.  Marriott  v,  London,  etc.* 
R.  Co.    52. 

RUNNING  POWERS. 

Alteration  of  broad-gauge  line,  for  running  company.  S.  Devon  R.  Co.  r. 
Devon,  etc.,  R.  Co.     133. 

Apportionment  of  receipts.    Caledonian  R.  Co.  v.  North  British  R.  Co.     132. 

Construction  of  special  act  as  to.  South  Devon  R.  Co.  v,  Devon,  etc.,  R. 
Co.     133. 

Delay:  interest  for.    South  DevOn  R.  Co.  v.  Devon,  etc.,  R.  Co.     133. 

Horse-power:  use  of  line  with.  Swansea,  etc.,  R.  Co.  v,  Swansea,  etc.,  R. 
Co.     134. 

Local  traffic  :  interference  with,  by  company  having  running  powers.  Caledo- 
nian R.  Co.  V,  Glasgfow,  etc..  R.  Co.     132. 

Mileage  division.     South  Devon  i^.  Co.  v.  Devon,  etc.,  R.  Co.     133. 
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RUNNING  POWERS— C^/fiiK^^. 

Parties  to  arbitration  of  agreement  as  to.  Bala,  etc.,  R.  Co.  v.  Cambrian,  etc., 

R.  Co.     130. 
Rebate'under  agreement  as  to.  Cambrian  R.  Co.  v.  London,  etc.,  R.  Co.  131. 
Remuneration  for.    South  Devon  R.  Co.  v.  Devon,  etc.,  R.  Co.     133. 
Remuneration  for:  allowance  of  working  expenses.      Midland  R.    Co.  v, 

Neath  R.  Co.     132. 
Remuneration  for  exercise  of:  mode  of  fixing.    Carmarthen,  etc.,  R.  Co.  v. 

Cent.  Wales,  etc.,  R.  Co.    134. 
Revision  of  agreement  as  to.  South  Devon  R.  Co.  v,  Devon,  etc.,  R.  Co.  133. 
Season  and  traders*  tickets  under  agreement  as  to.    Caledonian  R«  Co.  v» 

North  British  R.  Co.     132. 
Suspension  of  agreement  as  to,  pending  construction  of  bridge.    North  British 

R.  Co.  V,  Caledonian  R.  Co.     131. 
Terms  of  exercise  of.    Swansea,  etc.,  R.  Co.  v,  Swansea,  etc.,  Co.     134. 
Tolls.    South  Devon  R.  Co.  v,  Devon,  etc.,  R.  Co.     133. 
Train  times:  fixing.     Bala,  etc.,  R.  Co.  v,  Cambrian  R.  Co.     130. 
Weight  of  train  to  go  over  viaduct.  Bala,  etc.,  R..C0.  v.  Cambrian,  R.  Co.  T30. 
Works,  construction:  cost  of,  which  company  bears.    Bala,  etc.,  R.  Co.  v. 

Cambrian  R.  Co.     130. 

SAME  DESCRIPTION  OF  GOODS. 

See  citation,  134. 

SCALE  OF  CHARGES  FOR  CARRYING  COAL.  134.  X35. 

SCHEDULES. 

Filing  with  Commission.    8. 

SEA  TRAFFIC. 

Preference  of  one  steamboat  company  in  sending  through  traffic    South  Sea» 
etc.,  R.  Co.  V,  London,  etc.,  R.  Co.    136. 

SECRETARY. 

Appointment  and  salary  of.    x8. 

SECRETARY  OF  INTERIOR. 

Duty  of,  as  to  approving  bills,  etc.    x8. 

SERVICE  OFF  THE  RAILWAY. 

See  citation,  136. 

SHORT-DISTANCE   CLAUSE. 

Regulating  rates;  applicability  of.    Line  must  be  considered  as  a  whole,  and 
not  split  in  short  divisions.    Lancashire,  etc.,  R.  Co.  v,  Gidlow.    136. 
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SHUNTINa 

See  citatioos,  137. 

SIDINGS. 

Duty  to  provide  snfBclent,  to  accommodate   traffic.    Local   Board,  etc.,  v. 
Northeastern,  etc.,  R.  Co.    48. 

See  citations,  137. 

SLATE   TRAFFIC. 

See  citations,  137. 

SMALL-PACKAGE  RATES. 

See  ciution,  137. 

•*  SPECIAL  ACT.- 

Defined.    (Eng.,  1873.)    37* 

ConstmctloD  of.    Tharsis,  etc.,  Co.  9.  London,  etc,  R.  Co.    137* 

See  citation,  137. 

SPECIAL  AGREEMENT. 

See  citations,  137* 

SPECIAL  CONTRACT  FOR  CARRIAGE. 

Lower  rates  given  by,  in  consideration  of  limited  liability,  valid.    Maflcbester, 
etc.,  R.  Co.  V.  Brown.    137. 

SPECIAL  SERVICES. 

No  charge  for,  except  where  such  services  are  desired.    Lancashire,  etc,  R. 
Co.  V,  Gidiow.     138. 

STATION. 

Agreement  to  rent :  when  rent  began  to  be  payable  under.    Bristol,  etc,  R. 

Co.  V,  Somerset,  etc.,  R.  Co.    53. 
Carriages:  refusal  of  admission  of,  to  stations,  not  restrained  except  where 

public  inconvenience  results.      Ilfracombe,  etc.,  Co.  v.  London,  etc,  R. 

Co.    59. 
Cartage  to  and  from  station  is  not  chargeable  where  no  such  service  is  desired. 

Palmer  v,  London,  etc.,  R.  Co.    50. 
Closing,  except  to  themselves,  is  an  undue  preference  by  a  railway  company. 

Palmer  v,  London,  etc.,  R.  Co.     51. 
Competitive,  defined.     Midland  R.  Co.  v.  Great  West.    R.  Co.    56. 
Conveyance  of  goods  to  :  railway  not  bound  to  provide  for.    Dublin,  etc.,  R. 

Co.  V.  Midland,  etc.,  R.  Co.    44. 
Erection  and  alteration  of,  may  be  ordered  by  Commissioners,  but  they  cannot 

prescribe  specific  plans.    Southeastern  R.  Co.  v.  Railway  Comrs.    49. 
Establishment  of  a  new  station  not  ordered  for  a  very  limited  traffic    Local 

Board  v.  Northeastern,  etc.,  R.  Co.    48. 
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Names  of,  must  appear  in  posted  schedules.    6. 

One  of  two  companies  occupying  jointly,  cannot  introduce  a  third  company. 

North  British  R.  Co.  v,  Edinburgh,  etc.,  R.  Co.     138. 
Particular  depots  in,  may  be  designated  to  receive  special  kinds  of  traffic. 

Thomas  v.  North  Staffordshire,  etc.,  R.  Co.    48. 
Requiring  other  carriers  to  bring  their  goods  to  the  railway-station  earlier  than 

the  time  when  they  received  goods  delivered  at  their  own  receiving-offices, 

heldvsi  undue  preference.     Baxendale  v.  London,  etc.,  R.  Co.    51. 
Right  of  express  company  to  use.  Discrimination.    Vickers  Ex.  Co.  v.  Can. 

Pac.  R.  Co.    88. 
Schedules  of  freight  rates  and  fares  to  be  posted  in.    6. 
Siding  is  a  "  station"  requiring  a  book  of  rates.    Harbome  R.  Co.  v,  London, 

etc.,  R.  Co.    66. 
Vans.    Admission  of  one  man's  vans  to  station  to  the  exclusion  of  others, 

keld  a  preference.    Garton  v.  Bristol,  etc.,  R.  Co.    51. 
Vans :  right  of  company  to  admit  their  own  while  excluding  the  vans  of  other 

companies  from  the  station.     Palmer  if,  London,  etc.,  R.  Co.    50. 
What  constitutes,  held  a  question  of  fact.    Jones  v.  Northeastern  R.  Co.    57. 

STATION  ACCOMMODATION. . 

See  citation,  138. 

STATION,  DBLIVBRT  AT  PARTICULAR 

See  citation,  138. 

STATION,  FOOT-BRIDGE  AT. 

See  citation,  138. 

<«  STATION  NEAR." 
Defined.    (Eng.  1854.)    22. 

STATUTES  CITED  AND  CONSTRUED. 

'    Canada, 

Consol.  Ry.  Act,  1879  (Can.),  c.  9,  sec.  60,  subs.  D.    "  Facility."    Vickers 
Ex.  Co.  V,  Canadian  P.  R.  Co.    88. 

England, 

B  and  9  Vict.  c.  20,  §g  86,  87.    Who  are  common  carriers.    Crouch  v,  London, 

etc.,  R.  Co.    70. 
Greenock  Ry.  Act,  1872.     Revision  of  operating  contract.    Greenock,  etc.,  R. 

Co.  V,  Caledonian  R.  Co.     6t. 
R.  and  C.  Traf.  Act.  1854,  §  2.    Competition  of  other  carriers.    Fireman  v. 

Great  East.  R.  Co.    95. 
R.  and  C.  Traf.  Act,  1854,  §  2.     Construction  of,  generally.     Tharsis,  etc., 

Co.  V,  London,  etc.,  R.  Co.    45. 
R.  and  C.  Traf.  Act,  1854,  sec.  2.    Duty  of  company  to  provide  cars  under. 

Watkinson  v,  Wrexham,  etc.,  R.  Co.    44. 
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R.  and  C.  Traf.  Act,  1854,  g  2.    Duty  to  furnish  cars  under.    Tharsis»  etc^ 
Co.  V,  London,  etc.,  R.  Co.    45.  » 

R.  and  C.  Traf.  Act,  1854,  g  2.     Exclusive  patronage:  reduced  rate.  Diphwys, 
etc.,  Co.  V.  Festiniog  R.  Co.     99. 

R.  and  C.  Traf.  Act,  1854,  %  2.     Facilities :  excessive  rates  do  not  afford  rea- 
sonable.   Aberdeen  Lime  Co.  v.  Great  North.,  etc.,  R  Co.    115. 

R.  and  C.  Traf.  Act,  1854,  §  2.       Generally.     Denaby  M.  C.  Co.  v.  Man- 
chester, etc.,  R.  Co.    96. 

R.  and  C.  Traf.  Act,  1854,  g  2.     Group  rates.    Lloyd  v*  Northampton,  etc, 
R.  Co.     100. 

R.  and  C.  Traf.  Act,  1854,  §  2.     Interests  of  company  under.     Ransome  v. 
Eastern  Cos.  R.  Co.    No.  i.    93. 

R.  and  C.  Traf.  Act,  1854,  g  2.    Junction  not  a  facility  under.    Dublin,  etc,. 
Co.  V,  Midland,  etc.,  R.  Co.    90. 

R.  and  C.  Traf.  Act,   1854,  g  2.     Obligation  to  supply  sidings  and  statioiv 
under.     Local  Board  v.  Northeastern,  etc.,  R.  Co.    48. 

R.  and  C.  Traf.  Act,  1854,  g  2.    Paralleling  road.     Harris  v,  Cockermotith, 
etc.,  R.  Co.    95. 

R.  and  C.  Traf.  Act,  1854,  g  2.    Preference  of  company's  agent.    Wannan  v^ 
Scottish  Cent  R.  Co.    77. 

R.  and  C.  Traf.  Act,  1854,  g  2.     Preference  of  steamboats  under.      Ajrr  Har* 
bor  Trustees  v,  Glasgow,  etc..  R.  Co.    157. 

R.  and  C.  Traf.  Act,  1854.  g  2.    Shippers  entitled  to  "  through  route."    Vic- 
toria, etc.,  Co.  V.  Midland,  etc.,  R«  Co.    47. 

R.  and  C.  Traf.  Act,   1854,  g  2.     Station:  right  to  alter  and  erect,  under. 
Southeastern,  etc.,  R.  Co.  v.  Railway  Commissioners.    49. 

R.  and  C.  Traf.  Act,  1854,  g  9*    Terminal  preferences.     Evershed  v,  London, 
etc.,  R.  Co.     ICO. 

R.   and  C.  Traf.  Act,  1854,  g  2.    Through  booking  over  alternate    route. 
Cent.  Wales,  etc.,  R.  Co.  v,  London,  etc..  R.  Co.    9a 

R.  and  C.  Traf.  Act,  1854,  g  2.     Weighing  coal  as  a  facility.    46. 

R.*  and  C.  Traf.  Act,  1854,  g  2.     Whether  specific  damage  must  be  showa 
under.    Deuaby  M.  Colliery  Co.  v,  Manchester,  etc.,  R.  Co.     59. 

R.  and  C.  Traf.  Act,  1854,  g  2.     Who  may  complain  under.    Watkinson  v. 
Wrexham,  etc.,  R.  Co.    44. 
.  R.  and  C.  Traf.  Act,  1854,  g  3.     Arbitration.     Torbay,  etc.,  R.  Co.  v,  S. 
Devon,  etc.,  R.  Co.    103. 

R.  and  C.  Traf.  Act,  1854,  g  3.    Facilities.    West  v,  London,  etc.,  R.  Co. 

lOI. 

R.  and  C.  Traf.  Act,  1854,  g  3.     Injunction*    Thompson  v,  London,  etc,  R. 

Co.    97. 
Ry.  Clauses  Act  (8  and  9  Vict.),  c.  20,  g  90.    Equality  of  rates.    Finne  v. 

Glasgow,  etc.,  R.  Co.     zi8. 
Ry.   Clauses  Consol.  Act,  g  86.    Carrier's  obligation.    Johnson  v.  Midland 

R.  Co.     70. 
Ry.  CI.  Consol.  Act,  1845.     Terminals.     Preference.    Evershed  v,  London, 

etc.,  R.  Co.     100. 
Ry.  CI.  Consol.  Act,  g  90.     "Tolls."    Evershed  v.  London,  etc.,  R.  Co.    91. 
Ry.  CI.  Consol.  Act,  1845,  g§  93»  95*   Tolls  under.     Price  v,  Monmouthshire,. 

etc.,  Co.     160. 
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Ry.  Cos.  Arb.  Act,  1859.    Jurisdiction  of  commissioneriB  under.    Torbay,  etc., 

R.  Co.  v.  S.  Devon,  etc.,  R.  Co.    X03. 
Ry.  Cas.  Arb.  Act,  1859,  §  3*    What  can  be  referred  under.    Port  Patrick, 

etc.,  R.  Co.  v.  Caledonian  R.  Co.    63. 
Reg.  of  Rys.  Act,  1868,  §  16.     Distinguishing  charges.    City  of  Dublin,  etc. 

V.  London,  etc.,  R.  Co.    108. 
Reg.  of  Rys.  Act,  1873.    Arbitration.    Waterford,  etc.,  R.  Co.  v.  Great  West. 

R.  Co.    63. 
Reg.  of  Rys.  Act,  1873.     Canal  maintenance.    Foster  v.  Great  West.  R.  Co. 

68. 
Reg.  of  R]^.  Act,  1873.     Distinguishing  rates.    Berry  v.  London,  etc.,  R.  Co. 

67. 
Reg.  of  Rys.  Act,  1873.    Transfer  of  powers  of  Board  of  Trade.    Greenock, 

etc.,  R.  Co.  V.' Caledonian  R.  Co.    61. 
Reg.  of  Rys.  Act.  1873,  §  6*    Jurisdiction.    Chatterly  Iron  Co.  v.  North  Staf. 

Co.    103. 
Reg.  of  Rys.  Act,  1873.    Arbitration.    Port  Patrick  R.  Co.  v,  Caledonian  R. 

R.  Co.    63. 
Reg.  of  Rys.  Act,  1873,  §  8.    Arbitration  by  commissioners.     Stokes  Bay, 

etc.,  R.  Co.  V.  London,  etc.,  R.  Co.     103. 
Reg.  of  Rys.  Act,  1873,  §  8*    Jurisdiction  in  arbitration.    Great  West.  R.  Co. 

V.  Cent.  Wales  R.  Co.     63. 
Reg.  of  Rys.  Act,  1873,  %  8.     Arbitration.     Midland  R.  Co.  v.  Great  West 

R.  Co.     56. 
Reg.  of  Rys.  Act,   1873,  §  8.    Switching.    Preference.    Taff  Vale  R.  Co.  v. 

Rhymney  R.  Co.     100. 
f  Reg.  of  Rys.  Act,  1873,  §  11.    Applicability  of,  to  sea  traffic.    Caledonian  R. 

Co.  V.  Greenock,  etc.,  R.  Co.     154. 
Reg.  of  Rys.  Act,  1873,  §  11.    Fixing  canal  tolls  under.    Warwick,  etc.,  C. 

Co.  V.  Birmingham  C.  Co.     156. 
Reg.  of  Rys.  Act,  1873,  §  ii*     Raising  rates.    Great  Northern  R.  Co.  v.  Bel- 
fast Central  R.  Co.     151. 
Reg.  of  Rys.  Act,  1873,  §  n*    Through  rates.    Warwick,  etc.,  C.  Co.,  etc. 

104. 
Reg.  of  Rys.  Act.  1873,  §  11.    Through  rates.    Cexit.  Wales,  etc.,  R.  Co.  v. 

Great  West.  R.  Co.     153. 
Reg.  of  Rys.  Act,  1873,  §  11.    Through  rates:  right  to  apply  for,   under. 

Greenock,  etc.,  R.  Co.  v,  Caledonian  R.  Co.     59. 
Reg.  of  Rys.  Act,  1873,  §  ii.  *'  Use"  of  steamboat  under.    Ayr  Harbor  Trus- 
tees v^  Glasgow,  etc.,  R.  Co.     157. 
Reg.  of  Rys.  Act,  1873,  §11*     "  Using"  steam  vessels  under.    Caledonian  R. 

Co.  V.  Greenock,  etc.,  R.  Co.     155. 
Reg.  of  Rys.  Act,  1873,  §  11,  subsec.  5.     "  Route"  defined.     E.  and  W.  June. 

R.  Co.  V.  Great  West.  R.  Co.     155. 
Reg.  of  Rys.  Act,  1873,  §g  11,  12.    Allowance  and  apportionment  of  through 

rates.    Warwick,  etc.,  Co.  v,  Birmingham,  etc.,  Co.    58. 
Reg.  of  Rys.  Act,  1873,  %  14.    Book  of  rates.    James  v.  Northeastern  R.  Co. 

Reg.  of  Rys.  Act,  1873,  §  14.    Complaint  under.    Young  v.  Gwendraeth,  etc.« 
R.  Co.     57. 
)  A.  &  B.  R  Cas.— 14 
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Reg.  of  Rys.  Act,  1873,  §  14.     Distinguishing  charges.     Hall  v.  London,  etc^ 

R.  Co.     66. 
Reg.  of  Rys.  Act,   1873,  §  14.     Distinguishing  rates.    Baily  v.  London,  etc^ 

R.  Co.    65. 
Reg.  of  Rys.   Act,  1873,  §  I4-     Division   of  through  rates.    Watkinson  7. 

Wrexham,  etc.,  R.  Co.     67. 
Reg.  of  Rys.  Act,   1873,  §  I4-     Entering  chaiges  in  rate-book.     Cairns  9. 

Northeastern  R.  Co.    67. 
Reg.  of  Rys.  Act,  1873,  §  14.     Rate-books.     Perkins  v.  London,  etc,  R.  Co. 

102. 
Reg.  of  Rys.  Act.  1873,  §  14.     Specifying  natusv  of  termtml  charges.    Col- 
man  V,  Great  West.  R.  Co.    66. 
Reg.  of  Rys.  Act,  1873,  §  15.    Jurisdiction  over  terminals.   Neston  Coll.  Co.  * 

V.  London,  etc.,  R.  Co.    141. 
Reg.  of  Rys.  Act,  1873,  §  is*     Order  as  to  insuflScient  allowance.     Goddard 

V.  London,  etc..  R.  Co.     71. 
Reg.  of  Rys.  Act,  1873,  §  15.    Special  case.     Hall  v.  London,  etc.,  R.  Co. 

131. 

Reg.  of  Rys.  Act,  1873,  §  15.    Terminals.  Berry  v.  London,  etc..  R.  Co.  144. 
Reg.  of  Rys.  Act,  1873,  §  26.     Enforcing  decision.     Port  Patrick  R.  Co.  v. 
Caledonian  R.  Co.     103. 

Iowa, 

17  Gen.  Assem.  Acts,  ch.  77,  §  13.    l*enaUyfor  discrimination.     Bond  v,  Wa- 
bash R,  Co.     88. 

Massachusetts. 
St.  of  1845,  c.  19T.    Connecting  roads.  Fitchburg,  etc,  R.  Co.  v.  Gage.  116. 

Texas, 

Rev.  Stat.  §§  834,  835.     Overcharge.    Burkholder  v.  Union  Trust  Co.     116. 
Rev.  Stat.  art.  4257.     Rates.     Unit     Murray  v.  Gulf,  etc.,  R.  Co.     117. 

Wisconsin. 

Rev.  Stat.  §  2607.     Who  is  a  "  trustee  of  an  express  trust"  under.    Watter- 
man  v.  Chicago,  etc.,  R.  Co.     50. 

STATUTES,  CONSTRUCTION  OF. 

See  citations,  139.  , 

R.  and  C.  Traf.  Act,  1854,  g  a,  to  be  read  with  special  acts.    Tharsis,  etc, 

Co.  V.  London,  etc.,  R.  Co.    45. 
Rent  due  when,  under.     Edinburgh,  etc.,  R.  Co.  v,  Stirling,  etc,  R.  Co.     138. 
"  Through  traffic:"  explanation  of  statute  relating  thereto.     17  and  18  Vict,  c 

31,  §  2.    (Eng.  1873.)    31. 
"  Tolls:"  applicability  of  act  to.    Scottish,  etc..  R.  Co.  v.  Anderson.    139. 

• 

STEAMBOAT. 

See  citation,  X39» 
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STEAM-VESSELS. 

Applicability  of  English  statutes  to.    (Eng.  1868.)    36. 

STOCKHOLDERS. 

Agreemetif  as  to  payment  of  preference  shareholders  out  of  subsequent  bal- 
ances construed.    Caledonian  R.  Co.  v.  Greenock,  etc.,  R.  Co.    54. 

STOPPAGE  OF  TRAINS. 

See  citations,  139. 

STRUCTURAL  WORKS. 

See  citation,  139. 

SUNDAY. 
By-law  prohibiting  navigation  on,  held  illegal    Calder,  etc.,  v.  Pilling.    68. 

SUPERSEDEAS. 

Appeal  not  to  work  a.     17. 

TARIFFS. 

Filing  with  Commission.    8. 

TERMINALS :  CHARGES  AND  SERVICES. 

•  Allowance  for,  by  operating  company.    Torbay,  etc.,  R.  Co.  v.  S.  Devon  R. 

Co.     147. 
Allowance  for,  on  fish  traffic.    Torbay,  etc.,  R.  Co.  v.  S.  Devon  R.  Co.     147. 
Billing  and  keeping  account  of  freight  not  a  proper  terminal  charge.     Isle  of 

Wight,  etc.,  R.  Co.  v.  Isle  of  Wight  R.  Co.     139. 
^'Carrier"  heldxo  mean  expressman.     Kempson  v.  Great  West.  R.  Co.     144. 
'Cartage  and  delivery  of  hops:  charge  for.    Berry  v,  London,  etc.,  R.  Co.  144. 
Cartage:  company's  charge  for;  whether  it  may  be  higher  than  rebate  allowed 

to  persons  who  cart  for  themselves.     Kempson  v.   Great  West.  R.  Co. 

144. 
Cartage  not  desired:  no  charge  for,  is  reasonable.   Palmer  v.  London,  etc.,  R. 

Co.     50. 
Cartage.    Uniform  sum  throughout  district  may  be  charged.     Kempson  v. 

Great  West  R.  Co.     144. 
Charge  for  switching  and  marshalling  held  unreasonable.   Watkinson  v.  Wrex- 
ham, etc.,  R.  Co.  (No.  i).    46. 
"Checking"  not  included  in  *' loading."  Kempson  v.  Great  West.  R.  Co.  144. 
"Conveyance:"  charge  for.  covers  what.     Hall  v.  London,  etc.,  R-^Co.     142. 
"Covering:"  meaning  of,  and  proper  charges  for.    Hall  v,  London,  etc.,  R. 

Co.     X42. 
Covering,  weighing,  checking,  watching,  clerkage,  labelling,  use  of  wagons, 

use  of  stations  and  sidings,  held  incidental  to  conveyance.     Kempson  v^ 

Great  West.  R.  Co.     144. 
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TERMINALS :  CHARGES  AND  SERVICES— Oci^n^^ 
Covers:  providing.     Coxon  v.  Northeastern  R.  Co.    146. 
Deduction  for,  by  clearing-house,  does  not  always  warrant  change  in  rate  to 
**  public.     Howard  v.  Midland  R.  Co.     145. 

Detention  of  wagons:  time  of,  and  charge  for.    Coxon  v.  Northeastern,  etc., 

R.  Co.     146. 
Disintegration  of  rate  into  terminal  and  mileage  not  required.      Howard  v. 

Midland,  etc.,  R.  Co.     145. 
Distinguishing  terminals  from  other  charges  in  book  of  rates.      Robertson  v. 

Midland,  etc.,  R.  Co.    65;  Same  v.  Great  South.,  etc.,  R.  Co.    65. 
Division  of  terminal  receipts:  agreement  as  to,  construed.   Harbome  R.  Co.  v. 

London,  etc.,  R.  Co.  (No.  2).    56. 
Gratuitous  carting,  loading,  and  unloading  is  an  undue  preference.    Evershed 

V,  London,  etc.,  R.  Co.     100. 
Interlocking,  etc.,  apparatus:  providing,  Aeld  not  an  extraordinary  service  for 

which  charge  can  be  made.    Neston  Coll.  Co.  v.  London,  etc.,  R.  Co. 

141. 
Iron  rods:   reasonable  cost  of  loading  and  unloading.    Kempson  v.  Great 

West.  R.  Co.    144. 
Loading,  unloading,  and  covering:  time  of,  and  charge  for.    Coxon  v.*  North- 
eastern R.  Co.     146. 
*'  Load  **  and  '* unload:*'  meaning  of.      Kempson  v.  Great  West.  R.  Co.     144. 
"  Loading**  and  "  unloading:"  meaning  of.     Berry  v.  London,  etc.,  R.  Co. 

144. 
Loading  and  unloading  traffic:  allowance  for.     Bell  v,  London,  etc,  R.  Co. 

98. 
Marshalling  not  a  subject  for  terminal  charge.    Neston  Coll.  Co.  v,  London, 

etc.,  R.  Co.     141. 
Mileage  rate  includes  what  services.     Isle  of  Wight,  etc.,  R.  Co.  v.  Isle  of 

Wight  R.  Co.     139. 
Nature  as  well  as  amount  of  terminal  charge  to  be  determined  by  the  Commis- 
sioners.   Neston  Coll.  Co.  v,  London,  etc.,  R.  Co.     141. 
Need  not  be  extended  to  rival  carrier.     5. 
Notice  to  consignee:  special  charge  for,  not  sanctioned.     Neston  CoU.  Co.  v, 

London,  etc.,  R.  Co.     141. 
Order  to  specify  the  nature  and  detail  of  terminal  services  and  charges  in  book 

of  rates.     Colman  v.  Great  East.  R.  Co.    66. 
Ordinary  station  services  included  in  charge  for  conveyance.    'Howard  v.  Mid- 
land R.  Co.     145. 
Rebate  of  charges  for  services  not  reqiured:  not  granted  when.    Howard  v. 

Midland  R.  Co.     145. 
Receiving,  loading,  unloading,  and  delivery:  special  charge  for.    Peyler  9. 

Monmouthshire  R.  Co.     146. 
Sidings:  use  of.    Chatterly  Iron  Co.  v.  North  Staff.  R.  Co.     147. 
Signals:  charge  for,  included  in  rate.    Neston  Coll.  Co.  v,  London,  etc,  R.  Co. 

141. 
Special  services  not  to  be  considered  in  fixing  the  general  rate.    Kempson  p. 

Great  West.  R.  Co.     144. 
Station  supplied  by  shipper.    Qy.  Is  he  entitled  to  a  redaction  in  nte? 

Howard  v.  Midland,  etc,  R.  Co.     Z45. 
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TERMINALS:  CHARGES  AND  SERVICES— C^A'^x/^. 

Switching,  siding  accommodations,  platforms,  approaches,  etc.,  keldnoi  proper 

terminals.     Isle  of  Wight,  etc.,  R.  Co.  v.  Isle  of  Wight  R.  Co.     139. 
Unloading  into  depot  where  no  sidings  exist:  no  terminal  chaige  for.     Locke 

7/.  Northeastern  R.  Co.    97. 
Use  of  wagons  o£f  railway  of  owners:  charges  for.     Hall  9.  London,  etc.,  R. 

Co.     142. 
Wagons:  special  charge  for  supplying.     Hall  v.  London,  etc,  R.  Co.     142. 
Weighing,  checking,  clerkage,  watching,  sheeting,  use  of  siding  and  station, 

are  services  incidental  to  conveyance.      Berry  v^  London,  etc. ,  R.  Co. 

144. 
"  Weighing,  clerkage,  watching  and  labelling*'  incidental  to  conveyance.     Hall 

V,  London,  etc.,  R.  Co.     142. 

Whether  terminals  include  sidings,  etc.,  not  appealable.    Chatterly  Iron  Co. 

V.  North  Staffordshire,  etc.,  R.  Co.    59. 


TERMINUS. 

See  dtation,  147. 

TERRITORY. 

Agreement  as  to,  construed.    Midland  R.  Co.  v.  Great  West  R.  Co.  (  No.  2). 

54. 
"  District "  of  railway  defined*    Caledonian  R.  Co.  v.  North  British  R.  Co. 

(No.  2).     53. 

THIRD-CLASS  RETURN  TICKET. 

See  citation,  147. 

THROUGH  BOOKING. 

See  citation,  147. 

Is  a  reasonable  facility,  and  must  be  allowed.  Uckfidd  L.  B.  v,  London,  etc., 
R.  Co.     147. 

THROUGH  FARES. 

See  ciutions,  147- 

THROUGH  RATES. 

All  traffic  and  branches  and  extensions  AeU  covered  by  agreement  as  to.  Sol- 
way  J.  R.  Co.  V.  Mayport,  etc.,  R.  Co.     148. 

Apportionment  of:  appeal.     Warwick,  etc.,  Co.  v.  Birmingham,  etc.,  Co.  58. 

Apportionment  of  share  to  owning  company  under  working  agreement.  Land 
and  sea  routes.     Greenock,  etc.,  R.  Co.  v.  Caledonian  R.  Co.     151. 

Carriage  beyond  through  route.  Extra  charge.  Belfast  Cent.  R.  Co.  v.  Great 
North.  R.  Co.    152. 

Case  as  to.  Avid  not  appealable.  Cent.  Wales,  etc.,  R.  Co.  v.  Great  West.  R. 
Co.     59. 
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THROUGH  RATES-^Qmtinned, 

Consent  of  operating  company  as  a  condition  precedent  to  gianting.    War- 
wick, etc.,  C.  Co.  V,  Birmingham  C.  Co.     156. 

Distance:  equality  of,  not  enough  /rr  se  to  secure  equality  of  rates.  Cent. 
Wales,  etc.,  R.  Co.  v.  London,  etc.,  R.  Co.     150. 

Guaranty  of  traffic  as  a  consideration  for.  E.  &  W.  June.  R.  Co.  v.  Great 
West.  R.  Co.     154. 

Intermediate  company:  right  of,  to  apply  for,  in  respect  to  traffic  to  and  from 
termini  off  their  own  line.    '*  Forwarding  company."    "  Through  traffic.' 
Due  and  reasonable  facility.    Cent.  Wales,  etc.,  R.  Co.  v.  Great  West.  R 
Co.     153. 

Intermediate  companies'  right  to  apply  for.  Cent.  Wales,  etc.,  R.  Co.  v. 
Great  West.  R.  Co.    149. 

Interests  of  public  to  be  considered.  Belfast,  etc.,  R.  Co.  v.  Great  Northern 
R.  Co.     152. 

Interests  of  other  than  rate-making  company  to  be  considered  in  making 
Great  Northern,  etc.,  R.  Co.  v.  Belfast  Cent  R.  Co.     151. 

Longer  route  not  reasonable,  and  rate  refused.  E.  &  W.  June  R.  Co.  v. 
Great  West.  R.  Co.     155. 

Occasional  route  by  water:  through  rates  for,  refused.  Caledonian  R.  Co.  v. 
Greenock,  etc..  R.  Co.     155.  •    • 

Open  to  public.     Belfast  Cent.  R.  Co.  v.  Great  North.  R.  Co.     152. 

Operated  company  A//t/  within  statute  as  to.  Greenock,  etc.,  R.  Co.  v,  Cale- 
donian R.  Co.     157. 

Refusal  of,  to  steamboat  owners,  not  unreasonable.  Ayr  Harbor  Trustees  v. 
Glasgow,  etc.,  R.  Co.     157. 

Sea  traffic  :  right  to  apply  for  through  rates.  Greenock,  etc.,  R.  Co.  v,  Cale- 
donian, etc.,  R.  Co.     59. 

Sea  traffic  :  through  rates  for ;  construction  of  statute  as  to.  Caledonian  R. 
Co.  V.  Greenock,  etc.,  R.  Co.  154 ;  Greenock,  etc.,  R.  Co.  v.  Caledo- 
nian R.  Co.     154. 

See  citations,  147. 

Shortest  and  most  convenient  of  two  through  routes  may  be  preferred,  and 
rates  fixed  accordingly.    Caledonian  R.  Co.  v.  North  British  R.  Co.     149. 

Shorter  route :  rates  excluding  traffic  over,  A^U  against  public  policy.  Swin- 
don, etc.,  R.  Co.  V,  Great  West.  R.  Co.     150. 

Shorter  route :  rate  over,  not  to  be  raised  to  prevent  diversion  of  traffic  from 
longer  route.     E.  &  W.  June.  R.  Co.  v.  Great  West.  R.  Co.     154. 

Showing,  in  book  of  rates.  Oxlade  v.  Northeastern,  etc.,  R.  Co.  67  ;  Wat- 
kinson  v,  Wrexham,  etc.,  R.  Co.    67. 

Smallness  of  traffic,  no  saving  in  time,  and  great  number  of  transfers  over  pro- 
posed route  are  not  reasons  for  refusing  through  rate.  Cent.  Wales,  etc, 
R.  Co.  V,  London,  etc.,  R.  Co.     150. 

Steamboat  traffic:  rates  refused  for.  City  of  Dublin,  etc.,  Co.  v.  London  & 
N.  W.  R.  Co.    155. 

That  two  or  more  companies  work  route,  no  objection  to  granting.  Swindon, 
etc.,  R.  Co.  V,  Great  West.  R.  Co.     150. 

Tolls  on  canal  under  statute.  Warwick,  etc.,  C.  Co.  v.  Birmingham  C.  Co 
156. 

Tolls :  through,  on  canal  traffic.  Warwick,  etc.,  C.  Co.  v,  Birmingham,  etc.> 
Co.     156. 
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THROUGH  RATES-QmHnued, 

Unsettling  Interests  by  raising,  not  favored.  Great  Northern  R.  Co.  v.  Bel- 
fast, etc.,  R.  Co.    151. 

What  will  give  a  fair  return  on  the  traffic,  to  be  considered.  Belfast,  etc.,  R. 
Co.  V,  Great  North.  R.  Co.     153. 


THROUGH  ROUTE. 

Continuous  line  of  railway  communication:  question  concerning,  A^^ appeal- 
able.   Victoria,  etc.,  Co.  v,  Neath,  etc.,  R.  Cos.     58. 

Pro-rating  agreement  considered.    Towboat  Co.  v.  Railroad  Co.    55. 

Running  trains  in  conjunction.    Caledonian  R.  Co.  v,  G.  N.  E.,  etc.,  Co.     152. 

Two  continuous  lines  of  railway :  shippers  Ae/d  to  have  right  to  treat  them  as 
a  "through  route. *'    Victoria,  etc.,  Co.  v.  Midland,  etc.,  R.  Co.    4^. 

Two  lines  having  stations  55  chains  apart,  and  connected  by  track,  must  be 
treated  as  continuous.    James  v,  Taff  Vale,  etc.,  R.  Co.    47. 


THROUGH  TRAFFIC. 
Agreement  as  to,  construed.    Greenock,  etc.,  R.  Co.  v.  Caledonian  R.  Co.    158. 
Right  to  have  traffic  carried  part  way  '*  through"  for  pro  rata  of  through  charge 

dented.     Baxendale  v.  Southwestern  R.  Co.     158. 
Stations  one  mile  apart  and  connected  by  railway:  continuous  passenger  trains 

to  be  run  between.     Uckfield  L.  B.  v.  London,  etc.,  R.  Co.    157. 
Trains,  through,  and  through-booking :  right  of  Commissioners  to  require. 

Toomer  v.  Chatham,  etc.,  R.  Co.    159. 


TOLLS,  CANAL. 

See  citations,  69. 

Act  providing  tolls  for  conveyance  from  any  place  within  two  miles  of  a  cer- 
tain point,  construed.    Brittain  v.  Cromford  C.  Co.    159. 

Classification  of  light  and  heavy  goods  :  consent  to.  Staffordshire,  etc.,  Co.  v> 
Tren.,  etc.,  Co.     160. 

Defined.     Evershed  v,  London,  etc.,  R.  Co.    91. 

Empty  boats  :  tolls  on.     Lerds.  etc..  Co.  v.  Hustler.     Z59« 

Meaning  of.     Brow  v.  Great  West.  R.  Co.     160. 

Publication  on  toll  board :  right  10  demand,  notwithstanding.  Price  v.  Mon* 
mouthshire,  etc.,  Co.     159. 

Receiving,  loading,  unloading :  charges  for,  are  not.  Pegler  v,  Monmouth* 
shire,  etc.,  Co.    159. 

"Stopping :"  charge  for,  not  a  toll.    Price  v,  Monmouthshire,  etc.,  Cot    159. 


TRACK. 

Use  of,  need  not  be  given  to  rival  carrier.    $• 


TRADE  TICKETS. 

See  citations,  160. 
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«  TRAFFIC." 

Defined.  (Eng.  1654.)    dt. 

Diversion  of :  contracting  company  must  avoid,  ^howey  R.  Co.  wflh  Loo- 
don,  etc.,  R.  Co.    6a 

Guaranty  of  traffic  as  a  reason  for  redticfng  rates.  <jarton  9.  BHstol,  etc.,  R. 
Co.    51. 

Not  to  be  pooled.    6. 

17  and  18  Vict  c.  31,  g  a.    As  to  "through  traffic"  explained.  (Eng.  1873.)  31. 

«  TRANSPORTATION." 

Defined.    4. 

"TREASURY,  THE." 
Defined.    (Eng.  1873.)    A?* 

TRUST. 
Trustee  violating  act  is  ptmishable  for  misdemeanor,    u. 

ULTRA  VIRES. 

Ste  cfkatioti,  160. 

UNDUE  PREl^Rl^ltCE. 

See  Chargxs;  Discrimination;  Rates. 

"  Bottle''  rates  on  beer:  undue  preference  as  to.  Richardson  v.  Midland  R. 
Co.     i6a. 

Competition  of  commodities  kk  maitec  cooslderqd.  Broughton,  etc,  Co.  v. 
Great  West.  R.  Co.     162. 

Competitive  rate  must  be  given  to  an  witfahi  rMffus  affected  by  the  competition. 
Budd  V.  London,  etc.,  R.  Co.    163. 

Different  districts.    Brewers'  traffic.    Richardson  9.  Bilidland  R.  Co.    x63. 

Equal  mileage  rates  on  coal  not  required.  Short  and  long  hauls.  Brooghton» 
etc.,  Co.  V.  Great  West.  R.  Co.     162. 

Laige  and  small  consignments:  difference  in  rates.  Ridiardson  v.  Midhnd 
R.  Co.    162. 

Lower  rates  to  patrons  of  railway  going  over  its  own  steamboat  fine,  than  to 
those  going  over  the  railway  and  another  steamboat  line,  A^A/an  undue 
preference.    City  of  Dublin,  etc.,  Co.  v.  London,  etc.,  R.  Co.    x66. 

Maltster's  traffic,  barley  and  malt,  amount  of  traffic,  averag;e  truck-loads, 
back  toads  for  trucks,  cost  of  station,  considered.  Girardot  8c  Co.  v.  Mid- 
land R.  Co.     165. 

Obstructing  coal  traffic.    Young  v.  Gwendraeths,  etc.,  R.  Co.     166. 

Of  company's  agent.  Baxendale  v.  North  Devon  R.  Co.  167;  Baxendafe  v. 
Bristol,  etc.,  R.  Co.     167;  Pickford  v,  Caledonia  R.  Co.     167. 

Parties  to  be  brought  before  Commissioners.  Baxendale  v.  North  Devon  R. 
Co.     167. 

Removal  of  ground  of  complaint  before  hearing:  Injunction  to  issue  notwith- 
standing.   McFarland  v.  North  British  R.  Co.     163. 
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UNDUE  PR«FER£NCE— ai»/k'iiif^^. 

Scale  of  rates  under  agreement.    Short  distance  clauses.    Charges  within. 
^     Merry  v,  Glasgow,  etc,  R.  Co.     165. 
Seaports.    Ayr  Harbor  Trustees  v,  Glasgow,  etc.,  R.  Co.    165. 
Uniform  canal  toll  irrespective  of  distance,  is  an.    Denaby  M.  C  Co,  v.  Man- 
chester, etc.,  R.  Co.    160.  ** 
Use  of  station.    Pickford  v.  Caledonian  R.  Co.     167. 


UNDUE  PREFERENCE  OF  THEMSELVES  BY  A  RAILWAY. 

See  citations,  167. 

UNDUE  PREJUDICE. 

See  citations,  167. 

UNLOADING  TRUCKS. 

Requiring  shipper  to  pay  for.    Cooper  v,  London,  etc.,  R.  Co.    168. 

See  citations,  160-167. 

USE  OF  STATION. 

See  citation,  168. 

USE  OF  TRACKS. 

Location  of  sution:  using  tracks  to  get  to.  Providence,  etc.,  R.  Co.  «.  Nor- 
wich, etc.,  R.  Co.    169. 

USER  OF  RAILWAY. 

Although  a  coal  company  may  have  the  right  to  mn  engines  on  a  railway,  the 
'  employees  of  the  latter  cannot  be  compelled  to  work  signals  for  the  coal 
company.    Powell,  etc.,  Co.  v,  Taff  Vale  Co.    169. 

VANS. 

Admission  of  one  man's  vans  into  ^station  after  exclusion  of  others  therefrom, 
held  an  undue  preference.    Garton  v,  Bristol,  etc.,  R.  Co.    51. 

Admission  to  station.  Right  of  company  to  admit  their  own  vans  while  ex- 
cluding others.    Palmer  v,  London,  etc.,  R«  Co.    50. 

VEHICLES. 

Cab  proprietor:  granting  exclusive  privilege  to,  of  plying  to  and  from  station, 
not  an  undue  preference.    Beadell  v.  Eastern  Cos.  R.  Co.    52: 

Carriages:  refusal  to  admit  to  stations,  not  restrained  except  where  public  in- 
convenience results.    Ilfracombe,  etc,  Co.  v,  London,  etc.,  R.  Co.    53. 

Omnibus:  admission  of,  to  station,  enjoined.  Marriott  v,  London,  etc,  R. 
Co.    53. 
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■ 

WAGONS:  COLLECTING,  FROM  PRIVATE  8IDIN0. 

/•  . 

See  citation,  169. 

« 

WAGONS:  SUPPLY  OF,  BY  RAILWAY. 

See  citation,  169. 


WAITING-ROOM. 


See  citation^  169. 


WAREHOUSE. 


See  citation,  i69i 


way-bill* 


See  citation,  169. 


WEIGHING  COAL. 


See  citation,  Z7a 


WEIGHING  GOODS  AT  STATION. 
Chai:ge  for,  is  not  improper.    London,  etc.,  R.  Co.  n  Price.    Z7a 


WHARVES. 

Dock:  failure  to  maintain  sufficient  depth  of  water  at,  etc.,  not  remediable 
under  R.  &  C.  Traf.  Act,  1854.    Bennett  v.  Manchester,  etc,  R.  Co.   9a 


WORKING  AGREEMENT. 

Accounts  between  companies:  what  are  proper.    Bedford,  etc.,  R.  Co.  9. 

Midland  R.  Co.     176. 
Advertising  competitive  route  under.    Clonmel  Traders  v.  Waterford,  etc, 

R,  Co.    172. 
Apportionment  of  receipts  under.    Salisbury,  etc,  R.  Co.  v.  London,  etc., 

R.  Co.    172. 
Arbitration  clause:  construction  of.     Capital  or  revenue  charges.    Midland, 

etc.,  R.  Co.  V.  Dublin,  etc.,  R.  Co.     171. 
Authority  to  make,  as  to  use  of  railway,  confers  no  power  to  make,  as  to 

maintenance  of  a  railway.    J^e  Taff  Vale,  etc.,  Co.     171. 
Developing  traffic  on  railway:  new  works,  extra  trains,  stopping  at  stations, 

etc.     Dublin,  etc.,  R.  Co.  v.  Midland,  etc.,  R.  Co.     174. 
Development  of  traffic  under.     London,  etc.,  R.  Co.  v.  East  London,  etc,  R. 

Co.     172;  Port  Patrick  R.  Co.  v,  Caledonian  R.  Co.    172. 
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WORKING  AGkBEUEVT— Continued, 

Guaranty  of  interest  on  investment  A^ld  ultra  vires.    Re  Taff  Vale,  etc.,  Co. 

171. 
Reference  to  Commissioners  under  special  act.    Seven  Oaks,  etc.,  R«  Co.  v, 

Chatham,  etc.,  R.  Co.    174. 
Revision  of,  by  Commissioners.    Corporation  v.  Great  North  R.  Co.     175. 
Though  booking,  and  preferences  under.   Clonmel  Traders  v,  Waterford,  etc., 

R.  Co.    173. 
Timing  of  trains  under.    Clonmel  Traders  v*  Waterford,  etc.,  R.  Co.    173. 


WORKING  EXPENSES  INCIDENTAL  TO  TRANSPORT. 

See  citation,  176. 

« 

IVRIT. 

Ezectttion  or  attachment  to  compel  payment  of  fine.    17. 


n« 
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